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CoLcorD et al. vs. CARR. 


. An executory license to cut trees after the “ scrape’’ has been 


taken off is modified by notice not to cut till the ‘* stuff’’ has been 
removed. 


. Where the original license was by letter toa third person, and by 
oral communication from that person to the licensee, a subsequent 
modification by parol would be effective. ‘ 
February 2, 1887. 


License. Notice. Turpentine. Before Judge Kipper. 
Dodge Superior Court. November Term, 1885. 


Carr brought an action of trespass against Colcord and 
Bacon, alleging that the defendants entered on certain 
land which the plaintiff held under a lease and used for 
making turpentine, and by cutting down trees and. haul- 
ing them away destroyed his turpentine, etc. 

The defendants pleaded the general issue. There was 
no dispute that the plaintiff held the land under lease and 
was making turpentine there, nor that timber was cut 


*A ppointed to fill vacancy caused by death of Chief Justice Jackson, which 
occurred during the term. 
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they were members. They claimed, however, to have 
acted under permission or license from the plaintiff. It 
appeared that the owners of the land sold timber to the 
defendants, and their agent went to see the plaintiff as to 
allowing itto becut. The agent testified that the plaintiff 
said that as soon as the “scrape” was removed from the 
trees they might cut, and wrote a letter also to the agent 
of like import. This was communicated tothe defendants 
by the agent. The plaintiff admitted writing the letter, 
but testified that he afterwards notified the defendants 
orally that they could not cut the timber until after he 
had got the “stuff” off; that the “scrape ” had been re- 
moved before the cutting began, but the “ stuff” had not; 
and that he notified them to stop. The value of turpen- 
tine lost was shown. 

The jury found for the plaintiff $140. The defendants 
moved for a new trial, on the grounds that the verdict was 
contrary to law, evidence and the charge of the court. The 
motion was overruled, and they excepted. 


Rogperts & Suita, by Harrison & Peepres, for plaintiffs 
in error. 


L. A. Hatt; W. L. Gricr, for defendant. 


Beck ey, Chief Justice. 


_ 1. An execufory license to cut trees after the “scrape” 
has been taken off, is modified by notice not to cut till the 
“stuff” has been removed. 

2. Where the original license was by letter to a third 
person, and by oral communication from that person to the 
licensee, a subsequent modification by parol would be 
effective. 

It is very apparent that this whole controversy has 
grown out of not paying sufficient attention to the differ- 
ence between “scrape” and “stuff.” It was the intention, 
the deliberate purpose of the plaintiff, I have no doubt, to 
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allow the cutting of those trees as soon as the “scrape” 
had been removed; but he afterwards changed his mind, 
and concluded that he would take the “ stuff” off as well 
as the “scrape;” and he made known to the defendants, 
or their agents and servants, that he had undergone this 
important change of purpose; and they were warned that 
they must wait until the “stuff” was removed. They 
would not wait; the ‘‘ scrape” was off, and they went for- 
ward and cut the trees, and injured or destroyed the 
“stuff,” and that caused damage to the plaintiff, and he 
sued accordingly. It seems to me that if the defendants 
could ever have been brought to comprehend in its full 
force the difference between “scrape” and “stuff,” they 
would have submitted to the verdict without bringing this 
case here forreview. But when people get into a confused 
state of mind on the distinction between one thing and an- 
other, there is no limit to the rage for litigation in which 
they may possibly indulge. 

Whoever can comprehend the distinction between 
“scrape” and “ stuff,” can understand that a license to cut 
trees after the “ scrape” has been taken off is not the same 
thing as a license to cut after the “stuff” has been re- 
moved. If there had been no modification of the original 
license, there would have been no trespass, for it is certain 
that the trees were not cut until after the “scrape” was 
‘taken off. But there isclear evidence that before the cut- 
ting was begun, the plaintiff below gave warning that it 
must not be done until the “stuff” was removed. It 
is equally clear that the “ stuff” had not been removed 
when the trees were cut. The question then is, whether 
the license could be modified by giving this warning or 
notice. And why not? The license was executory, and a 
mere gratuity. Nothing was paid or promised for it. The 
plaintiff was under noobligation by contract, or otherwise, 
to grant it, and when he did grant it, he could, while it 
was still executory, revoke or modify it at pleasure. The 
evidence shows that he gave timely notice of the change of 
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terms upon which his permission was accorded. If the 

_ defendants were unwilling to accept the terms ultimately 

announced, they ought to have declined to cut the trecs at 

all until his lease, which was prior in date to their own, 

had expired. Had they waited until then, they might have 

kept clear of all complication with “ stuff”? and “ scrape.” 
Judgment affirmed. 


STRIPLING vs. THE STATE OF GEORGIA. 


The name of one Jones was on the panel of jurors put upon the 
prisoner. One Jobson served in his place, and when the name 
of the former was called, the latter answered, and served on the 
jury trying the defendant. After conviction, a new trial was 
moved for, and the defendant an‘ his counsel made affidavits that 
they did not discover the substitution until after the trial; that 
the original and substituted jurors were both unknown to them; 
but, from inquiry as to both, counsel stated that he was satisfied 
that Jones would have been acceptable to them, while Jobson 
would not: 

Held, that a new trial should have been granted. 


February 8, 1887. 


Jury and Jurors. Practice in Superior Court. Before 
Judge Harris. City Courtof Macon. March Term, 13886. 


Reported in the decision. 


_ M. G. Baywg, for plaintiff in error. 


J. L. Harpeman, solicitor-general, for the state. 


Hatt, Justice. 


Stripling was tried and found guilty of furnishing a mi- 
nor with intoxicating liquor. He moved for a new trial 
on various grounds, the third of which only will be con- 
sidered, 

It seems that a man by the name of Jones was drawn, 
summoned and returned to serve asa juror for that term 
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of-the court. Jones’s name, at the organization of the 
jury, was placed upon the panel, and whenever it was 
called, a person by the name of Jobson answered. How 
Jobson came to be substituted for Jones does not appezar. 
It is somewhat remarkable that the substitution was not 
discovered and corrected at an earlier period in the term. 
Jobson, who answered for Jones, was thus selected as one 
of the jurors that tried this case. The defendant and his 
counsel made affidavit that they did not discover the mis- 
take until after the trial was over; that they had no per- 
sonal acquaintance with either Jones or Jobson, and did 
not know either of them by sight, though they knew both 
by reputation. They further stated that from what they 
had learned about Jones, he was an acceptable juror, but 
from their knowledge of Jobson, acquired in a similar 
manner, he would have been a very unacceptable one. 
The allegation, in short, is that the defendant was tried by 
only eleven jurors of his own selection, and he asked, 
therefore, that a new trial be granted him upon this and 
- other grounds; which, as before stated, the court refused. 

This refusal we are satisfied was error. The law attaches 
importance to a man’s name—so much importance, indeed, 
that he cannot change it, except by an application to the 
superior court of the county of his residence, and not even 
then, if the change is not desired for a proper purpose, as 
is laid down in §1787 (a) and (b) of the Code. There have 
been cases, both in England and this country, closely ap- 
proaching this case; but all distinguishable from it in the 
main fact that the substitution in this case was not discov- 
ered, because neither the original juror, nor. the party who 
had been substituted for him, was known to the defendant 
or his counsel until after the verdict was rendered. The 
case that approaches it most mearly is that of Anderson vs. 
Green, 46 Ga. 361 (6 h.n.), where this court in these 
words laid down a rule that seems to cover the point: 
“That there was a substitute for the juror selected by the 
parties, who answered to the name of his principal, is no 
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ground for a new trial, it not appearirg that both substi- 
tute and principal were unknown to defendant and his 
own counsel.” There are a number of other cases which 
resulted variously, all of which are reviewed by Chief 
Justice Gibbs in the case of Dovey vs. Hobson, 6 Taunton’s 
Rep. 461, in which he goes back to the time of Willes’ 
Reports, and shows where new trials were granted or re- 
fused. A new trial was granted in this last named case; 
but there the mistake as to the substitution was discovered 
and excepted to before the trial had ended, and the ex- 
ception on this point was overruled. This, as well as the 
cases cited, seems to admit that if the variance between 
the panel as it originally stood, and as it was in fact made 
up, could have appeared on the face of the record, it would 
have been a good ground to arrest the judgment; but it 
not thus appearing, and a new trial being within the dis- 
cretion of the court on a. question like this, and it not 
being shown that any injustice was done the party, the 
court refused to interfere, To the length, however, of the 
case reported in Willes, Chief Justice Gibbs in this judg- 
ment did not go, and under the peculiar facts, the court, 
whose organ he was, probably would not have gone. 
Now, it seems to us, there are various exceptions propter 
defectum that might have been made to Jobson if his 
name had appeared upon this panel, to which Jones was 
not amenable, and of which, if this defendant had known 
him, he might have availed himself; for instance, it might 
have been shown that he was a minor, a non resident. of 
the county, that he was of kin to some of the parties im- 
plicated in this transaction ; in short, he might have been 
objected to on auy of the various grounds laid down by 
this court in Simmons’s case, 73 Ga. 609-11. Besides this, 
he might have shown him incompetent, propter affectum, 
by putting him on his voir dire, or by the testimony of 
other witnesses. The practice of allowing such things to 
go on in a court of justice is, to say the least, unseemly. 
Somebody other than the defendant or his counsel was 
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evidently to blame. Whether it was called to the atten- 
tion of the judge or not, prior to this motion for new trial, 
we do not know; nor is it material, considering its effect 
upon the rights of the defend~at, that it should be known 
to whom the blame is attribuiable. The sheriff and the 
clerk should have known it, and they should have been 
dealt with for a failure to do their duty in this respect, if 
it appeared that the substitution was made by their ap- 
proval, and if, knowing it, they failed to bring it to the 
notice of the judge and to obtain his sanction to the change, 
which should have appeared of record. A party might be 
willing to be tried by one man and unwilling to be tried 
by another. Prejudice might exist against him, though he 
was not personally known to the juror, originating in in- 
formation the juror has received of his business or per- 
sonal relations, and from what he has heard of his associa- 
‘tions or habits of life, and which the defendant might have 
ascertained and guarded against, had he been apprised of 
the juror’s name and identity. The defendant swears that 
Jones, from what he had heard of him, was very acceptable 
to him as a juror, and that he thought he was getting him 
as one of his triors, and that he placed reliance on him; 
whereas he got Jobson, who was never drawn or returned 
upon the panel, and who, to say the least, got on it sur- 
reptitiously. We therefore order a new trial solely on the 
third ground of the motion. 
Judgment reversed. 


Fort et al. vs. THe Martin Tosacco Company ef al. 


[Jackson, C. J., did not preside in this case, on account of providential cause.] 


1. Where an assignment for the benefit of creditors was made, and 
the schedule or list of creditors thereto attached did not show that 
- it was full and complete, and the affidavit thereto did not so state, 
but stated that it was just and true, the assignment was void. Be- 
ing void, the assignment could not be perfected after the filing of 
a bill by creditors to set it aside. 
2. The schedules of assets of the assignor and of his creditors should 
be sworn to separately. 


January 18, 1887. 
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Assignments. Laws. Before Judge Brannam. Floyd 
County. At Chambers, December 1, 1886. 






































The assignment in this case was dated November 2, 1886, 
and contained the following clause: 


** Whereas, the party of the first part is indebted to the said persons 
and firms as set forth in ‘exhibit A,’ and being unable to meet his 
said indebtedness as it becomes due, hereby sells, conveys and as- 
signs over to the said M. G McDonald, trustee, as aforesaid, for the 
benefit of his said creditors, without preference, except as hereinafter 
stated, subject to the priorities only as they exist at this date and as 
described in ‘exhibit A,’ the following described property, to-wit :’’ 


After this clause followed a statement of property. 
Then came exhibit A, which was headed, “ List of creditors 
- of O. M. Fort, with names, post-office addresses and amounts 
due each,” followed by a list of creditors. Next came ex- 
hibit B, which was headed, “Schedule and inventory of 
the estate of C. M. Fort.” After this came directions to 
the assignee as to the disposition of the estate. At the 
close of the assignment was the following affidavit: 
‘“*Personally appeared before me C. M. Fort, who, being duly 
sworn, deposes and says that he has read over the inventory and 
schedule marked ‘A and B,’ attached to the foregoing deed of as- 
signment and made part thereof, and that the said inventory and 
schedule marked A and B are in all respects just and true, and con- 
tain a full, correct and complete description of all the assets of every 


kind held,claimed or owned by him now at the time of executing the 
foregoing deed or instrument of assignment.’’ 


Forsytu & Hosxinson; OC. N. Featuerston, for plaintiffs 
in error. 


C. A. THornweLL; Dean & Ewrne, for defendants. 


BLANDFORD, Justice. 





This was a bill filed by defendants in error against plain- 
tiffs in error to set aside an assignment, and for the ap- 
pointment of a receiver. The court held the assignment 
to be void, because the schedule or list of creditors was 
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not sworn to as the statute prescribes, and appointed a re- 
ceiver; and this ruling and decision of the chancellor is 
excepted to, and the same is assigned as error. 

1. The schedule merely states that it is a schedule of the 
creditors, their residences and the amount due each; it 
does not set forth that the same is a full and complete in- 
ventory of all indebtedness of every kind of the assignors; 
and the same is sworn toby the assignors as just and true. 

Such an inventory and schedule should have been sworn 
to as a full and complete inventory, etc., as prescribed in 
the first section of the act of October 17, 1885, which act 
provides for such schedule of creditors and liabilities of the 
assignor. See Acts of 1884 and 1£85, pp. 100, 101. 

The second section of this act declares that no deed or 
instrument of assignment . . . shall be valid, unless 
accompanied by the sworn schedule, as required by the 
first section of the act. 

The schedule itself does not purport to be a full and 
complete inventory, etc., as specified in the act, and the 
affidavit merely states that the schedule filed is just and 
true; and this affidavit, while it may be entirely true 
(which we think just and true means in this case), yet it 
falls short of asserting that the schedule is a full and com- 
plete inventory, etc. The schedule may not be full and 
complete, yet it may be true. So we think the court was 
right in holding the affidavit insufficient. Should it have 
been amended? We think not. If the affidavit was in- 
sufficient, as we hold, the assignment was void; it was no 
assignment, and the creditors of the assignors having filed 
their bill, it was then too late to perfect the assignment. 

2. We also think that the assignment was void because the 
list of the assets of the assignors and the list of creditors 
were sworn toin the same affidavit. The two acts requir- 
ing lists of assets and of creditors seem to indicate that 
the schedules should be sworn to separately, and we so 
hold. 

Let the decree of the chancellor appointing the receiver 
be affirmed. 


v 77-8 
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Morrow vs. CLoup. 


- Where a decedent left a will with another, who filed it and had it 
recorded by the ordinary, but took out no letters of administration 
with the will annexed, or other legal authority to administer, but 
nevertheless took possession of the estate, although there was an 
indebtedness by the deceased, he became an executor de son tort. 

. Although for an indebtedness by a firm, upon the death of one of 
the partners, it is proper to sue the surviving partner, yct in the 
present case there was no sufficient evidence to show the existence 
of a partnership; the plaintiff contracted with the deceased, who 
was to pay a stipulated amount, which was not done; his estate, 
which was sufficient to pay the debt, was in the hands of the ex- 

ecutor de son tort; and a verdict and judgment against him were 

proper. 


October 26, 1886. 


to 


Administrators and Executors. Executor de son tort. 
Partnership. Before Judge Ricuarp H. Ciark. Clayton 
Superior Court. March Adjourned Term, 1886. 






Lois Cloud brought suit against W. H. H. Morrow and 
Ella O. Morrow, as executors in their own wrong of the 
estate of O. A. Key, deceased, on ah account for services 
by the plaintiff to the deceased as a teacher. The defend- 
ants pleaded the general issue, and that they were not ex- 
ecutors in their own wrong. On the trial, the plaintiff 
showed that Key was the principal of the Middle Georgia 
College; that he had employed the plaintiff as a teacher 
at a stipulated price; that he had paid only a part of the 
amount due her; that he had left a policy of insurance on 
his life, which Morrow had collected, and a will which had 
been probated, but no letters thereunder had been issued 
to either of the defendants. 

It appeared from the evidence for the defendants that 
Key, who was a brother of Mrs. Morrow, had his life in- 
sured in the Knights of Honor, and took a certificate or 
policy payable to himself or to his will; that sometime be- 
fore his death, he handed it to his brother-in-law, Morrow, 
and being unable to pay the assessments himself, asked 
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Morrow to do so; that some time thereafter, he made a 
will, leaving his property, after paying his debts, to his 
sister, Mrs. Morrow, and mentioning this policy; that he 
placed the two papers in an envelope and handed them 
back to Morrow; that after his death, Morrow collected 
the amount due on the policy ; that a silver watch he owned 
was delivered to his brother, in accordance with his wish 
expressed before death; and that there were several 
volumes of books left which remained in Morrow’s hands. 
The defendant showed further that Key was president of 
the Middle Georgia College; that a Mrs. Fields was 
principal of the female department; and that Key was to: 
pay all expenses and salaries of teachers, and of the bal- 
ance remaining, he was to have two-thirds and Mrs. Fields 
the other third. 

The jury found for the plaintiff against W. H. H. Mor- 
row $105 principal. This defendant moved for a new trial 
on the following grounds: 

(1), (2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because the court erred in the following charge to 
the jury: That the defendant set up as a defence that C. 
A. Key and Mrs. Fields were partners in the school; and 
if it was true, it would be a good defence; but to establish 
a partnership, the jury must believe from the evidence 
that Mrs. Fields was wholly or proportionally liable for 
the losses. An interest in the profits only as compensa- 
tion for services does not make such person a partner ;, 
and if the jury believe from the evidence that C. A. Key 
was elected president of Middle Georgia College, and Mrs. 
Fields, principal of the female department, and O. A. Key, 
as such president, hired plaintiff to teach at a stipulated 
price, to-wit, thirty dollars per month, and Key was to 
pay out of the proceeds of the school whatever was neces- 
sary for assistance or other expenses of the school, and 
then, as to what was left, was to divide equally or in any 
other proportional way with Mrs. Fields the balance of 
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the proceeds of the school, then that would not make them 
partners, and they mustso find ; but if, on the other hand, 
Mrs. Fields did not share a proportional interest for her 
services only, or was liable for the losses, that would make 
her a partner, and if a partner, they could not find for 
plaintiff. 

(4.) Because the court erred in the following charge to 
the jury, the evidence not authorizing any such charge: 
That if Key, when he died, left any books or watch, and 
defendant kept them as his own, or gave them away to 
Key’s brother or any one else, then defendants would be 
executors de son tort, or executor in their own wrong, and 
therefore would be liable to plaintiff in double the value 
of said books and watch, and it would be their duty to so 
find; but if, on the other hand, they did not believe there 
was such watch or books, and that defendants made a dis- 
position of them, then they would not be liable, or execu- 
tor de son tort, and as to such losses they would find for 
defendant. 

(5.) Because the court erred in charging the jury as fol- 
lows: That if defendant, Morrow, collected accounts from 
the books of the school, but collected them for Mrs.Fields, 
and by her direction, then that would not make him 
liable as executor de son tort, because she would 
have an interest in the accounts contained in the books 
_ under the contract with Key, if the jury believed there 
was a contract, whether they believed the contract made 
-her a partner or nct. 

(6.) Because the court erred in the following charge 
and instructions to the jury: That if C. A. Key was a 
member of the Knights of Honor in his lifetime, and held a 
benefit certificate in the nature of an insurance policy 
for $2,000.00, that would be in law a chose in action, 
and unless he transferred that to the defendant in writing 
before his death, then it would go into Key’s estate after 
his death, and therefore would be liable to be adminis- 
tered upon; and if the defendants took it and collected 
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the money on it after his death and paid it out, either in 
whole or in part, then they would be liable as executors 
in their own wrong, and it would be their duty to so find; 
but if, on the other hand, this action by defendant as 
charged is not believed by the jury from the evidence, 
then as to such he would not be liable as executor de 
son tort, and they should find for defendant. [The ceurt 
added the following note: 


“The court charged the jury upon all the issues of the case, so far 
as warranted by the evidence ; and in his charge said t» the jury that 
each defendant was bound only by his or her own act, and if they 
did not believe from the evidence that Mrs. Morrow did any act which 
made her an executor de son tort, then they should find in her favor 
in their verdict, provided they should find against Morrow under the 
charge I had given, as applied to the evidence; but if they found in 
favor of both, then they should find generally in favor of defendants.’’] 


The motion was overruled, and defendant excepted. 


W. L. Watterson, for plaintiff in error. 


Joun M. Munpy; Stewart & Stewart, for defendant. 
Jackson, Chief Justice. 


Suit was brought by Miss Cloud to recover from W. H. 
H. Morrow ez ai., asexecutors de son tort of C. A. Key, de- 
ceased. She recovered, and Morrow, being dissatisfied with 
the court’s refusal of a new trial, brought the case here. 

1. It is a clear case of an executor de son tort. The 
deceased left a will with Morrow; he filed it and had it 
recorded by the ordinary, but took out no letters with the 
will annexed, nor any other legal authority to administer 
on the estate. 

2. Nor is the evidence sufficient to show a partnership 
between Key, the deceased, and the female teacher with 
whom it is alleged that he was in partnership, and who 
survived him. The defence set up on this point is that 
the surviving partner is the proper party to be sued, which 
is undoubtedly the law, but the trouble is that there is no 
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evidence sufficient to prove the partnership, and none at 
all that Miss Cloud knew of such a partnership. She con- 
tracted with Key; he was to pay her so much per month 
in money; he has not done so; his estate in the hands of 
Morrow, who seized it unlawfully, is ample to pay the 
debt; the evidence and the law, the equity and justice of 
the case, are all with the verdict and the judgment of the 
court below, and it must be enforced. 
Judgement affirmed. 


MAHAN vs. CAVENDER ef al. 


. The act of October 16, 1885 (Acts 1884-5, p. 98), regulating the 
practice in cases referred to masters in chancery or auditors, and 
as to exceptions filed to their reports, is not in conflict with the 
section of the constitution which provides that the right of trial 
by jury shall remain inviolate. 

.) The interposition of juries in the trial of chancery cases is purely 
a matter of legislative regulation, and originated in this state in 
the judiciary act of 1799. Itis not a constitutional right or one 
guaranteed by Magna Charta. 

. There were no exceptions of fact in this case, but all the excep- 
tions went to the conclusions of the master in chancery, drawn from 
the facts reported, and the result reached was sustained by the 
law applicable to the facts in evidence. 

-) One creditor of a common debtor, who delayed in collecting his 
debt, waited until another creditor had foreclosed a mortgage 
against the debtor, and then sought to assist the debtorin obtain- 
ing an extension of time by paying a part of the mortgag bt, 
could not set aside the judgment against the debtor, ex Yr 
fraud affecting his rights, without negligence on her part; anu the 
allegation thet there was usury in the original mortgage debt was 
not alone sufficient to establish fraud which would avoid the judg- 
ment. ; 

(0.) No other conclusion could have been reached in this case than 
that reported by the master and approved by the court. 
Jackson, C. J., dissented as to the construction to be given to the act 

of 1885, considered in the light of the constitution. * 


December 7, 1886. 


Practice in Superior Court. Masters. Auditors. Debtor 
and Creditor. Judgments. Constitutional Law. Jury 
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and Jurors. Before JudgeFarx. Gordon Superior Court. 
February Term, 1886. 


Reported in the decision. 
J. A. Baker, for plaintiff in error. 


Rankin & Mitner; J. M. Nett, for defendants. 
Ayan, Justice. 

This case was heard and disposed of upon exceptions 
taken to the report-of the master in chancery, made up 
and returned in pursuance of the act of the general assem- 
bly, approved October 16, 1885, entitled “ An act to define 
the duties of masters in chancery and auditors; to regu- 
late the filing of exceptions to their reports, and define the 
duties of the judges of the superior courts in the premises,” 
etc. (Acts, 1884-5, p. 98). The act, so far as it is material 
to consider it in this case, consists of a single section, and 
provides, Ist, that the master shall report the evidence heard 
by him, the facts found by him, his rulings on all ques- 
tions of law, and a gencral summary of his findings. 2nd. 
It regulates the filing of exceptions and describes what 
they must contain, viz., that they shall “plainly and dis- 
tinctly state the finding or decision complained of and the 
error committed.” 3rd. When this is done, it becomes the 
duty of the judge “to carefully and attentively examine 
the report” (and necessarily, as we take it, the exceptions 
made and the specification of errors contained in such ex- 
ceptions), “and if it does not appear that error has been 
committed, he shall approve the report and dismiss the 
excettions,” and thereupon a verdict is to be taken in 
accordance with the master’s findings; but, 4thly, if he 

‘shall find that error has been committed, then the ex- 
ception specifying such error is to be approved, and the 
issue made by the finding and the exception is to be sub- 
mitted to the jury, and on the trial of that issue, only so 
much of the evidence reported as is pertinent to this issue 
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or trial shall be read. 5thly. If there be such newly dis- 
covered evidence as would, with that already adduced, 
properly supported by affidavits, authorize the grant of a 
new trial, then that may be presented to the jury either 
orally or by affidavits; or, lastly, ifthe master has admitted 
illegal or rejected competent testimony, and if the testi- 
mony thus rejected or improperly admitted could or would 
have affected the result, then the exception upon either 
ground is to be sustained and the trial of the issue is to 
procecd by giving to the jury the evidence improperly 
repelled, and by excluding the evidence illegally admitted. 
This, except the section repealing conflicting laws, is the 
entire act. 

1. Notwithstanding the rules of extreme caution, which 
all courts feel bound to observe in dealing with constitu- 
tional questions, such as the impropriety of entertaining 
them et all, when the case can be disposed of on other 
grounds, and the further consideration that an act is never 
to be declared unconstitutional when there is doubt as to 
the authority assuming the exercise of the power on ac- 
count of the comity due from one department of the gov- 
ernment to its co-ordinates, to say nothing of the absolute 
prohibition imposed by the fundamental law upon each 
department of government to ab:tain from invading the 
province of the others, we are met in limine with the 
somewhat startling proposition, confidently and boldly 
asserted and persistently rather than plausibly maintained, 
that this act is directly opposed to that provision of our 
state constitution (Code, §5174) which declares that “the 
right of trial by jury shall remain inviolaie.” The words 
of the act, without more, it seems to us, afford an all-suf- 
ficient and conclusive answer to the position. Provision 
is made by it for submitting to the jury every conceivable 
issue made by exceptions to the master’s report involving 
disputed questions of fact. Long before the adoption of 
the constitution of 1877, final decrees were rendered by 
the presiding judge without a jury, where there were no 
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disputed facts, and upon reports of masters and auditors 
finding the facts in dispute to which no exceptions had 
been filed (Code, §4206), but no one has ever intimated, 
so far as we are aware, that the practice here sanctioned 
deprived a party of the nght to have his case passed upon 
by the judgment of his peers. And if this may be done, 
why may it not he authorized in a case where the excep- 
tions filed make no issue of fact proper to be submitted to 
a jury? This act, however, as we have seen, does not go 
to that extent, for the judge, even in a case where he dis- 
approves the exceptions and dismisses them, is not per- 
mitted to make the decree, but thisis to be done upon the 
verdict of the jury. Thisclearly expressed and accurately 
framed act had for its object the speedy termination of 
litigation, a purpose of the highest concern and most vital 
interest to every well regulated government, and which 
should not be thwarted or impeded in its fulfillment by 
suggestions or arguments of doubtful conclusiveness as to 
constitutional difficulties or impediments in the way of its 
accomplishment. Moreover, we are of opinion that the 
right of trial by jury, as guaranteed by our constitution, has 
reference to the right as embodied in Magna Charta, and 
which, along with many other valuable rights, we inherited 
from our English ancestors ; and that it was never designed 
to trammel the legislature in regulating the practice of the 
courts and in prescribing the terms and conditions upon 
which cases might be passed upon by the jury. 

The interposition of juries in the trial of chancery cases 
is purely a matter of legislative regulation, and originated, 
so far as respects such trials in this state, in the judiciary 
. act of 1799, and has since been adhered to with various 
modifications made from time to time by the general as- 
sembly. Certain it is that no such right existed in Eng- 
land, either before or after Magna Charta, and that it never 
has and does not now exist in many of our sister states 
having the same constitutional provision as ours. 

It is insisted that both exceptions of law and exceptions 
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of fact have been filed to the master’s report, but we can- 
not find that this has been done. All the exceptions go 
to the conclusions drawn by the master from the facts that 
appeared before him, and which he fully reported to the 
court. There is no complaint that he failed to return any 
of them as they appeared in evidence, or that he improp- 
erly received testimony, or rejected any that he should 
have received; neither is there any suggestion of any 
newly discovered evidence which would be likely to affect 
or change the result. The sole question, therefore, is, 
whether the result reached under the proof was sustained 
by the law applicable to the facts in evidence? If this is 
affirmatively answered, then, under our view of the case, 
there was no error in any direction given or in the final de- 
cree made by the court. 

The complainant, Mahan, and the defendant, Cavender, 
were the creditors of one Patton. Cavender seems to have 
been the more vigilant, or, perhaps, the less indulgent, 
creditor of the two, both in securing a mortgage for his 
debt and in reducing it tojudgment by a foreclosure of his 
mortgage, as well as in enforcing the execution issuing 
upon his judgment of foreclosure. Mahan, instead of urg- 
ing the collection of his debt, seems to have felt great sym- 
pathy for Patton, and when his property was finally levied 
on and about to be brought to sale, he assisted him in en- 
deavoring to pay a part of his debt, and thus to postpone 
the final execution of the judgment Cavender held against 
him. When these efforts failed, Mahan filed this bill to 
arrest the execution of the judgment, alleging that there 
was usury in the debt; that the mortgage taken upon Pat- 
ton’s property was for an amount largely in excess of what 
Cavender claimed to be due him; that the arrangement was 
collusive, and made with a view to keep Patton’s other 
creditors from interfering with him, and to hinder and delay 
them, and thus, in the end, to defraud them, and on these 
grounds he prayed to set aside Cavender’s judgment, or at 
least to postpone its paymentin favor of liens of younger 
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date. Cavender answered, pointedly denying each and all 
of these several allegations, except those as to the usury 
reserved and carried into the debt, and to this he pleaded 
his judgment on the foreclosure of the mortgage in bar of 
complainant's right to open the judgment. He also set up 
the further fact that complainant, with a full knowledge of 
the dealings between him and their common debtor, waived 
any right by his subsequent acts and conduct to intervene 
for the purpose of interfering with or disturbing his judg- 
ment. This entire defence, we conclude, after a careful 
examination of the record, was sustained by the evidence. 
There was no ground left for interference, except perhaps the 
existence of the excess beyond principal and lawful interest 
in Cavender’s judgment. This circumstance had no tenden- 
cy whatever, separated from other charges in the bill, none 
of which were proved, to establish any fraud in the deal- 
ings between defendant, Cavender and Patton, and com- 
plainant, on the case made, had no right to avoid this judg- 
ment, except for fraud (Code, §§3595, 3594, 3596, and 
other cognate sections, especially §§3129, 3178, and cita- 
tions under each); and in order to do this, he must have been 
vigilant in detecting and exposing the fraud. He must 
not have been negligent. Any mixture of negligence on 
his part, unless brought about by the misconduct of the 
opposite party, would defeat his right. There could have 
been no other result than that reached by the master and 
approved by the court, under any view of the law that 
occurs to us, or to which our attention has been called, 
regulating the rights of the respective parties, and so we 
must order the 

Judgment affirmed. 

yA 

Jackson, C. J., concurred in the judgment, but not in 
the construction of the act of 1885, considered in the light 
of the constitution. He thought that the presiding judge 
should look at the reported evidence and see if the evi- 
dence was one way. If so, he could rule upon it in the 
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absence of other proof, as there would be no issue. But 
where the evidence is conflicting on any given point, and 
there is an exception on that point, the issue should be 
left to the jury. 


BLanpForb, J.,concurred. He thought that the right to 
have a jury trial in equity causes was a statutory right, 
and not one arising at common law or under Magna Char- 
ta; and that the object of the legislature was to abbre- 
viate the submission to a jury of questions arising in ‘the 
class of cases to which the act referred. 


YOEMANS vs. YOEMANS. 





1, Affidavits copied at length in the bill of exceptions, as a part of 
the evidence heard by the judge in a proceeding at chambers, are 
authenticated by a general certificate to the bill of exceptions, and 
need not otherwise be identified. Motion to dismiss the writ of 
error for lack of more specific identification refused. 

* 2. Until there is ‘‘ a proceeding by bill or petition on the equity side 
of this court,’’ the judge at chambers has no jurisdiction of the 
matter of granting alimony under section 1747 of the Code. And 
there is no such proceeding until the bill or petition is filed in the 
clerk’s office. The statute contemplates a suit, with subpena or 
process duly issued. 


January 25, 1887. 











Practice in Supreme Court. Jurisdiction. Alimony. 
Before Judge Simmons. Bibb County. At Chambers, 
December 4, 1886. 


Reported in the decision. 
Rozert Hopess, for plaintiff in error. 


E. G. Sormons; M. G. Baynu, by J. T. Nisset, for de- 
fendant. 


BLECKLEY, Chief Justice. 





1. The motion to dismiss the writ of error is denied, for 
the reason indicated in the first head-note, 
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2. The wife petitioned for alimony, addressing her peti- 
tion to the judge exercising jurisdiction in chancery. It 
was not stated expressly whether the alimony wanted was 
temporary or permanent, or both. No subpena was prayed 
for, and none was annexed to the petition, and there is no 
entry of service, or even of the filing of the petition in the 
clerk’s office. Thejudge passed an order at chambers, re- 
quiring the husband to show cause, at a specified time, 
why an order should not be granted as prayed for; and 
the order prayed for was “to pay your petitioner $25.00 
per month for the support of herself and child and an 
order for the expense of this litigation and counsel fees, 
as allowed by statute.” 

The husband answered, and the judge at chambers or- 
dered that he pay to his wife eighteen dollars down and 
eighteen dollars on the fourth of each month thereafter 
until further order of the court, for her support and main- 
tenance. 

To this order the husband excepted on the ground, 
amongst others, that the judge had no authority to pass it. 

We think he had no jurisdiction of the subject-matter 
at chambers, because there was no pending suit of any 
kind for alimony. If there had been, then on three days’ 
notice, he might have heard it, whether commenced by 
bill or petition, and granted temporary alimony in terms 
of the order which he passed. Code, §1747. This section 
of the Code certainly contemplates that after the judge 
has acted, the main case may proceed to a hearing before 
a jury, but how can this take place when there is no case 
in court? For there to be “ a proceeding by bill or peti- 
tion on the equity side of the court,” there must be prayer 
for process or subpewna, filing of the bill or petition, and 
process or subpwna issued or else waived. This puts the 
“ proceeding ” “in court,” and then the judge can deal 
with it, but not before, or at the utmost, not before the 
filing. It looks too military for a judge to sit in his cham- 
bers and there call before him the heads of families and 
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order them peremptorily to do thus and so in the way of 
furnishing support to their wives and children, though 
living apart from them, until a suit of some sort has been 
instituted in some court, either of law or equity. We 
think the statute does not contemplate anything so anom- 
alous in a time of peace, and we cannot construe it as a 
war measure. 

There is no intimation of this objection in the husband’s 
answer, and we doubt whether it was distinctly presented 
to the judge below, although it is substantially developed 
in the bill of exceptions. But as jurisdiction over the 
subject-matter is essential to the validity of an order made 
at chambers, and as to enforce the order may require the 
use of means that could not be employed without very 
grave consequences where jurisdiction is wanting, we feel 
constrained to sustain the exception. 

See the case of Dupont vs. Mayo, 56 Ga. 304, which is 
cited, not as directly in point, but for its analogy. 
Judgment reversed. 


BowEN vs. GROOVER. 





















. Where a bill was filed against an administratrix and the sureties 
on her bond, ‘and a decree rendered against the defendants, it 
furnished no ground of illegality on behalf of one of the sureties 
that the execution issued under such a decree, directed the money 
to be first made out of the estate and the individual property of 
the administratrix, and then from the property of the sureties. 
Such a direction was to the benefit of the sureties. 

(a.) The execution in this case substantially followed the decree. 

(b.) An affidavit of illegality cannot go behind the decree. 

{c.) There being before the court, who tried the case without a jury, 
entries of nulla bona as to the property of the estate and of the ad- 
ministratrix, the ground of illegality by one of the sureties that 
the affiant believes that there was and is property enough to make 
the money out of the estates, but that the neglect of the adminis- 
tratrix caused its loss, without designating any such property, 
was properly overruled. 

2. A ground of illegality by such a surety which alleged that the ad- 

ministratrix was dead ; that, since her death, the plaintiff in ji. fa. 
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had, without authority of law, wrongfully intermeddled with her 
estate, and had converted to his own use certain named property 
thereof, of sufficient value to pay the decree, and that the surety 
was entitled to have a credit on the fi. fa. therefor was good, and . 
should not have been dismissed. 

(a.) The surety will not be compelled to go into equity to set up such 
defence, but may do so by affidavit of illegality. 

(b.) Such asurety is within the spirit of §2441 of the Code, and will 
be entitled to have at least the value of the property converted 
applied in extinguishment of the fi. fa.; and itseems that he would 
be entitled to have double the value of the property so applied. 


November 23, 1886. 


Administrators and Executors. Principal and Surety. 
Illegality. Executor de son tort. Before Judge Cars- 
wELL. Bulloch Superior Court. April Term, 1886. 


Reported in the decision. 
T. H. Porter, for plaintiff in error. 
No appearance for defendant. 


Jackson, Chief Justice. 


A bill was filed by J. B. Groover against the adminis- 
tratrix of his father’s and brother’s estate, and her sureties 
on the bond she gave, for account and settlement of his 
share. Besides certain portions of real estate or its pro- 
ceeds, he was decreed a sum in money, for which execu- 
tion issued, and after entries of nulla bona by the sheriff as 
to the estate she represented and her own individual prop- 
erty, this execution was levied upon Bowen’s property, 
who was one of the sureties on the bond. Bowen filed an 
affidavit of illegality to this proceeding, and the same 
having been dismissed by the court, who, by agreement 
passed on facts as well as law, Bowen excepted, and as- 
signed as error this judgment of dismissal. 

1. The 3d ground of illegality was abandoned. The 1st 
and 2d are to the effect that the execution does not follow 
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the decree, in that the decree is against the principal and 
her sureties generally, whereas the execution is that the 
money be first made out of the estate and the individual 
property of the administratrix, and then from the property 
of the sureties. Substantially it follows the decree, and 
wherein it does not, it favors the surety, Bowen, in that 
his property is postponed by the execution to the exhaus- 
tion of that of the decedent and the administratrix. There- 
fore these grounds were properly ruled on law and facts 
as not good, especially that ground which does not show 
any variance between the decree and the execution, but 
attacks the decree itself, which cannot be done by affidavit 
of illegality. Besides, the entries of nulla bona as to the 
precedent property are upon the ji. fa., and were facts in 
the case that also absolutely control the 4th ground of the 
illegality, which is that affiant believes there was and is 
property enough to make the money out of those estates, 
but the neglect of the administratrix caused its loss. It is 


too vague, too, not designating a single item of property so 
lost. 


2. This leaves nothing in the case but the 5th ground of 
illegality, which is as follows: 


“Because, after the death of said Sarah H. Groover (the adminis- 
tratrix), and since the decree from which said fi. fa. issued was en- 
tered, the said James B. Groover, plaintiff in fi. fa., as aforesaid, 
without authority of law, wrongfully intermeddled with and con- 
verted to his own use two bedsteads, two feather beds, one chest and 
clothes, one spinning-wheel, two wash-pots and kitchen utensils, of 
the personal goods and chattels of the said Sarah H. Groover, of the 
value, as deponent beiieves, of one hundred and forty dollars, or 
other large sum of money, the estate of the said Sarah H. having no 
legal representative ; that_Ly reason of the said intermeddling with 
and conversion of the personaltyof the said Sarah H., as afore- 
said, this Ceponent, and the other defendant securities, are entitled 
to, and should have, a credit on the said decree and ji. fa. of a sum 
of money equal to double the value of the property so possessed and 
converted, as aforesaid, or so much thereof as would be sufficient to 
extinguish the debt appearing to be due on the decree and ji. fa- 
aforesaid.” 
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There is due upon the execution $116.46, with interest 
thereon for some three years and a half, when this ille- 
gality was taken. So that if the affiant swore the truth, 
the plaintiff in execution has converted to his own use, as 
executor de son tort, enough of the principal’s property 
since the decree to extinguish the debt the principal owes 
primarily, and thereby to relieve the surety. At all events, 
it is enough to make an issue for trial by jury. The court 
dismissed it as insufficient in law, and refused to hear it 
on facts which might have shown its truth. Indeed, when 
he dismissed it, the truth of the allegations was admitted, 

Unquestionably there is equity in the allegations made 
in it, and if good in equity, a bill would lie; and as the 
party need nct go into equity, but may at law set up equity 
in his plea, we do not see why this ground, if it needs ex- 
pansion or amendment, may not be so enlarged as to make » 
a good equitable plea in bar of this proceeding under this 
execution, which he alleges is proceeding illegally, virtu- 
ally because it has been paid off by the illegal seizure of 
the property of the principal debtor, whereby he incurred 
the penalty of an executor de son tort. Itis true that the 
statute makes the executor de son tort liable to creditors 
and heirs of the estate he has intermeddled with and con- 
verted to his own use, or the legatees thereof; but the 
spirit and equity of the statute surely would extend it to 
the surety of the intestate or testator. Code, §2441. Cer- 
tain it is that the law against sureties is strictly construed ; 
for them it should have a liberal interpretation. Any- 
how, if this plaintiff has converted this property and got 
the value of it, this surety does not owe that much of this 
execution, and he is entitled to havé it applied to the pay- 
ment, at least to the value of it, if not, as we incline to 
hold, to double the value as would be given to heirs or 
creditors or legatees. Indeed, the surety, when he pays 
this execution, is a creditor of this intestate—a very pre- 
ferred creditor inequity,—and if so, why should he pay 
over to Groover on the fi. fa. what he could recover, not 

v 77-9 
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the decree, in that the decree is against the principal and 
her sureties generally, whereas the execution is that the 
money be first made out of the estate and the individual 
property of the administratrix, and then from the property 
of the sureties. Substantially it follows the decree, and 
wherein it does not, it favors the surety, Bowen, in that 
his property is postponed by the execution to the exhaus- 
tion of that of the decedent and the administratrix. There- 
fore these grounds were properly ruled on law and facts 
as not good, especially that ground which does not show 
any variance between the decree and the execution, but 
attacks the decree itself, which cannot. be done by affidavit 
of illegality. Besides, the entries of nulla bona as to the 
precedent property are upon the 7. fa., and were facts in 
the case that also absolutely control the 4th ground of the 
illegality, which is that affiant believes there was and is 
property enough to make the money out of those estates, 
but the neglect of the administratrix caused its loss. It is 
too vague, too, not designating a single item of property so 
lost. 

2. This leaves nothing in the case but the 5th ground of 
illegality, which is as follows: 


“Because, after the death of said Sarah H. Groover (the adminis- 
tratrix), and since the decree from which said fi. fa. issued was en- 
tered, the said James B. Groover, plaintiff in fi. fa., as aforesaid, 
without authority of law, wrongfully intermeddled with and con- 
verted to his own use two bedsteads, two feather beds, one chest and 
clothes, one spinning-wheel, two wash-pots and kitchen utensils, of 
the personal goods and chattels of the said Sarah H. Groover, of the 
value, as deponent beiieves, of one hundred and forty dollars, or 
other large sum of money, the estate of the said Sarah H. having no 
legal representative ; that_Ly reason of the said intermeddling with 
and conversion of the personaltyof the said Sarah H., as afore- 
said, this Ceponent, and the other defendant securities, are entitled 
to, and should have, a credit on the said decree and ji. fa. of a sum 
of money equal to double the value of the property so possessed and 
converted, as aforesaid, or so much thereof as would be sufficient to 
extinguish the debt appearing to be due on the decree and ji. fa. 
aforesaid.’’ 
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There is due upon the execution $116.46, with interest 
thereon for some three years and a half, when this ille- 
gality was taken. So that if the affiant swore the truth, 
the plaintiff in execution has converted to his own use, as 
executor de son tort, enough of the principal’s property 
since the decree to extinguish the debt the principal owes 
primarily, and thereby to relieve the surety. At all events, 
it is enough to make an issue for trial by jury. The court 
dismissed it as insufficient in law, and refused to hear it 
on facts which might have shown its truth. Indeed, when 
he dismissed it, the truth of the allegations was admitted, 

Unquestionably there is equity in the allegations made 
in it, and if good in equity, a bill would lie; and as the 
party need nct go into equity, but may at law set up equity 
in his plea, we do not see why this ground, if it needs ex- 
pansion or amendment, may not be so enlarged as to make » 
a good equitable plea in bar of this proceeding under this 
execution, which he alleges is proceeding illegally, virtu- 
ally because it has been paid off by the illegal seizure of 
the property of the principal debtor, whereby he incurred 
the penalty of an executor de son tort. Itis true that the 
statute makes the executor de son tort liable to creditors 
and heirs of the estate he has intermeddled with and con- 
verted to his own use, or the legatees thereof; but the 
spirit and equity of the statute surely would extend it to 
the surety of the intestate or testator. Code, §2441. Cer- 
tain it is that the law against sureties is strictly construed; 
for them it should have a liberal interpretation. Any- 
how, if this plaintiff has converted this property and got 
the value of it, this surety does not owe that much of this 
execution, and he is entitled to havé it applied to the pay- 
ment, at least to the value of it, if not, as we incline to 
hold, to double the value as would be given to heirs or 
creditors or legatees. Indeed, the surety, when he pays 
this execution, is a creditor of this intestate—a very pre- 
ferred creditor in equity,—and if so, why should he pay 
over to Groover on the fi. fa. what he could recover, not 

v 77-9 
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only the value, but double the value, if it took that much 
to pay him back, what he would have had to pay. That 
this defendant need not go into equity, see Code, §3082 
and citations, and also Mitchell vs. Cooper, 73 Ga. 796. 

We conclude that the ends of justice, the principles of 
equity and the spirit of our statute law, Code, §2441, de- 
mand that the issue made by the fifth ground of illegality 
should have gone to the jury on such facts as could be 
proved to support it, or that the judge, if he sat as a jury, 
as he did, should have heard evidence and applied the law 
and equities above indicated to the facts that the evidence 
developed. | 

J udgment reversed. 


HARRELL e¢ al. vs. HARRELL ef al. 


After a recovery in damages for the conversion of exempt personalty 
(such ascattle), the beneficiaries, by their proper representative, are 
entitled to have possession of the money, and to use and enjoy it as 
freely as they could or might have used the property had it not 
been ccnverted. Those who converted the property, though they 
obtained possession of it by purchase at a sale under a judgment 
against the head of the family, and though one of them was the 
plaintiff in that judgment, and is still a creditor, have no right to 
have the money invested. 


. February 26, 1887. 


Homestead. Debtor and Creditor. Before Judge Kin- 
BEE. Dodge Superior Court. August Term, 1886. 


B. H. Harrell and W. W. Harrell filed their bill, alleging, 
in brief, as follows: A ji. fa. in favor of B. H. Harrell against 
W.L. Harrell was levied on certain personalty, which was 
sold at a constable’s sale, and complainants became the pur- 
chasers. At thetimeofthe sale, an application by the debtor 
as the head of a family, for an exemption of personalty, was 
pending before the ordinary, covering the property sold. 
It was afterwards set apart. W.L. Harrell having died, 
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his widow, Leah Harrell, on behalf of herself and other 
beneficiaries of the homestead estate, brought trover 
against defendants for the property and recovered a money 
verdict. A fi. fa. was issued, and it has been levied on 
the property of the complainant, B. H. Harrell, which has 
been advertised for sale. Mrs. Harrell and the other 
beneficiaries of the homestead estate are insolvent, and to 
pay the money to them would hazard its loss. Complain- 
ants claim that they obtained a title to the property sub- 
ject to the homestead estate and have the same interest 
in the money representing it. They pray for its invest- 
ment, under order of the court; for a receiver; and that the 
defendant and the sheriff be enjoined from proceeding to 
sell under the fi. fa. levied on B. H. Harrell’s property. 
Discovery was waived. 

It is unnecessary to set out the answer. The chancellor 
granted the injunction, but refused the receiver, and the- 
defendants excepted. 


W. McRag, by brief, for plaintiffs in error. 


Rozerts & Smrru, for defendants. 
BLEecKLEY, Chief Justice. 


Certain personalty, consisting of cattle, a horse, etc., 
was sold under execution pending an application to have 
it set aside under the homestead laws us exempt. After 
the exemption was allowed, a recovery was had in trover 
against the purchasers for so much money, they having 
converted the property to their own use. See Harrell vs. 
Hlarrell et al.,75 Ga.697. Execution founded on this 
judgment having been levied upon property of the defend- 
ants, they filed a bill and prayed for an injunction and a 
receiver, the theory of the bill being that the fund should 
be invested so as to restrict the beneficiaries to the use of 
the income only, and preserve the corpus for the complain- 
ants to be theirs absolutely when, in the process of time, 
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the exemption estate shall be terminated. The injunction 
was granted, restraining a sale of the property levied 
upon. 

What were the rights of the beneficiaries in the exempt 
property, supposing that the same had been surrendered 
by these complainants to their possession as soon as the 
order of exemption was passed—that is, as soon as the 
proceeding for exemption, which was pending when these 
complaints purchased at judicial sale, terminated ? These 
rights were to have the corpus of the property, and the 
unrestricted use of it, just as ordinary owners are entitled 
to use their property of a similar kind, with the single ex- 
‘ception that no sale of it could be made save in the mode 
prescribed by statute. The cattle might have been all 
butchered and eaten and the horse worn out long before 
‘the exemption estate would expire by the efflux of time. 
‘The record shows that quite a number of the beneficiaries 
are children, some of them quite young. There is every 
probability that before they all attain majority every one 
of the animals would be dead and. gone, and it is not un- 
likely that the rest of the property, such an article, for in- 
‘stance, as a sugar mill, would, by wear and tear, become 
worthless. At all events, there can be no doubt that the 
object of the homestead and exemption laws is to allow 
families to have the actual possession and use of the 
‘specific property claimed and set apart. What right, 
then, has any one who converts that property to his own 
use, contrary to the exemption right, to require that the 
family shall be in a worse condition, by reason of his 
wrongful act, than they would have been in had he done 
‘them no wrong? If he deprives them of their rightful 
‘custody and use of the specific property, why should they 
not have, in place thereof, the custody and use of the 
money recovered from him as damages, so that they may 
use it as freely as they might have used the property 
which it represents ? 

In the case of the sale and purchase of land subject to 
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a pending application for homestead, as in 40 Ga. 293, 
297; 44 Ga. 603, the homestead beneficiaries are to have 
the Jand specifically for their enjoyment according to the 
nature of the property. In like manner, in case of the 
sale and purchase of personalty, they are to have the spe- 
cific personalty for their enjoyment, according to the 
nature of this species of property; and to enjoy it fully 
according to iis nature involves the right to consume it or 
to wear it out. It is the duty of those purchasing person- 
alty subject to a pending application for exemption to 
respect the exemption right as a sacred thing, and to sur- 
render the property as soon as the right is established, and 
then wait patiently for what is left of it when the right 
becomes extinct. If they fail to take this course, they 
must not only submit to a recovery, but if the recovery 
be in money, as in the present case, must pay it. The 
proper interpretation of such a recovery is, that it is only 
a compensation in damages for what the exemption estate 
has lost by the wrongful act done in withholding or con- 
verting the property. As to the mere contingent interest 
of the wrong-doers in the possible residue after the ex- 
emption estate is exhausted, that may well be supposed 
not to have been embraced in the recovery, but whether 
so or not, there can be no legal reason for allowing the 
wrongful act to work a destruction of the right of the ben- 
eficiaries to possess and use the corpus, a right clearly 
existing when the wrongful act was committed. 

The judge erred in granting the injunction, and we sum 
up our ruling under the facts and law of the case as fol- 
lows: After a recovery in damages for the conversion of 
exempt personalty (such as cattle), the beneficiaries, by 
their proper representative, are entitled to have posses- 
sion of the money, and to use and enjoy it as freely as 
they could or might have used the property had it not 
been converted. Those who converted the property, 
though they obtained possession of it by purchase ata 
sale under a judgment against the head of the family, and 
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though one of them was the plaintiff in that judgment, 
and is still a creditor, have no right to have the money 
invested. 


Judgment reversed. 


FARMER vs. THE STATE OF GEORGIA. 


It is a condition precedent to the grant of a writ of certiorari ina crim- 
inal case tried in the county court, that the defendant shall first 
file his affidavit setting forth that he has not had a fair trial, 
and that he has been wrongly and illegally convicted, and shall 
also give such bond and security or make such affidavit of inability 
to pay costs as is provided for in §4263 of the Code. Where a 
defendant made affidavit that he had not had a fair trial, and had 
been wrongly and illegaliy convicted, but failed to give bond or 
to swear that he was unable, from poverty, to pay the costs, the 
certiorari was properly dismissed. 


December 21, 1886. 


Certiorari. Before Judge Harris. Douglas Superior 


Court. January Term, 1886. 


Reported in the decision. 
W. A. James, for plaintiff in error. 


H. M. Rew, solicitor-general; W.T. Roserts, solicitor 
county court, for the state. 


Jackson, Chief Justice. 


But one point is made in this record. The defendant 
was ‘convicted in the county court of the county of Doug- 
las, and sued out a writ of certiorari to the superior court. 

The superior court dismissed the writ on the ground that 
the affidavit, as a condition precedent to the grant of the 
writ, had not been made in accordance with law, in that 
the affiant, under the pauper act, did not swear that be- 
cause of poverty he was unable to pay the costs. 

The dismissal for this reason is the error assigned 
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Section 302 of the Code declares this proviso to the 
privilege of taking the case up to the higher court by cer- 
tiorari: “Provided, that no writ of certiorart shall be 
granted in a criminal case, unless the accused shall first 
have filed his affidavit, setting forth that he has not had a 
fair trial, and that he has been wrongly and illegally con- 
victed, and unless the party applying shall give such bond 
and security or make such affidavit as is permitted in this 
Code for parties in criminal cases carrying up such cases 
to the Supreme Court of this State.” 

In section 4263 of the Code, in respect to bringing cases 
to this court, the pauper oath prescribed is “that he is 
unable, from his poverty, to pay the costs.” Therefore, 
whilst this applicant for the writ has taken the oath “that 
he has not had a fair trial, and that he has been wrongly 
and illegally convicted,” he has failed to swear “ that he is 
unable, from his poverty, to pay the costs.” The last men- . 
tioned prerequisite to the grant of the writ is as necessary 
and imperative as the other two, if no bond is given, and 
the statute in the proviso commands positively that no writ 
shall be granted “ unless the accused shall first have filed ” 
this part of the affidavit as well as the rest of it. 

Hence the court could not do otherwise. It makes no 
difference that the oath prescribed in §4263 is made by 
that statute only necessary to obtain a supersedeas, and 
does not work also a dismissal in this court. It is not the 
supersedeas portion of the act codified in §4263 of the 
Code that section 302 makes applicable to the certiorari 
to the county court, but only the pauper oath prescribed 
in §4263. 

That section 4263 makes the oath a condition precedent 
to a supersedeas; section 802 makes the same oath a con- 
dition precedent to the grant of the writ of certiorari. 

“No writ of certiorart shall be granted ina criminal 
case unless the accused shall first have filed his affidavit,” 
etc., is the command in §302. “The bill of exceptions 
thus filed shall operate asa supersedeas upon the plaintiff 
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in error complying with the following terms:” one of 
which terms is this pauper oath, is the command in §4263. 

Counsel cited Taylor vs. Gay, 20 Ga.77, to show that 
after the answer to the writ by the lower court, it was too 
late to dismiss the writ of certiorari ; but that case was 
where the affidavit as to the facts was not made except on 
information. It was properly held, of course, that when 
the court below had sent up a verification of these facts, 
the deficiency of the affidavit was cured, and the case was 
not dismissed. But no answer of the county court could ° 
possibly supply the affidavit of poverty that the statute 
made a condition precedent, and of course the answer of 
the county court says nothing about the applicant’s pov— 
erty, and could say nothing about it unless sworn to by 
him. 

Judgment affirmed. 


Tue Sxrmaway SHEtt—Roap Company vs. Brooks, admin- 
istrator, e¢ al. 


Where, in an action ex delicto, a verdict was found in favor of the 
plaintiff, her attorney had a right to enter and sign up judgment 
thereon within four days after the,adjournment of the court at 
which the verdict was rendered, although the plaintiff died be- 
tween the finding of the verdict and the entering of judgment. 


_ December 7, 1886. 


Judgments. Actions. Abatement. Parties. Torts. 
Before Judge Apams. Chatham Superior Court. June 
Term, 1886. 


Ellen O’Brien brought suit against the Skidaway Shell- 
Road Company to recover damages for a personal injury 
resulting from falling into a ditch, alleged to have been un- 
lawfully dug by the defendant, and on the trial, she recov- 
ered a verdict for $1,000. A motion for a new trial was 
made, and after argument, the court reserved his decision. 
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After this the plaintiff died. Still later, her attorneys 
entered up judgment on the verdict within four days from 
the adjournment of the court at which the verdict was 
rendered. At that time no administrator of her estate 
Was appointed, but afterwards Jordan F. Brooks was ap- 
pointed. The defendant filed a petition to set aside the 
judgment and have the action declared to be abated. A 
rule nist was issued, and on the hearing the prayer was 
refused, and the petitioner excepted. 


Lawton & CunnineuaM, for plaintiff in error. 
R. R. Ricuarps, by brief, for defendants. 


BLANDFORD, Justice. 


The question here is, does an action ew delicto for per- 
sonal injuries abate by the death of either party after ver- 
dict for the plaintiff and before judgment entered, although 


judgment be entered on the verdict within four days after 
the adjournment of the term of the court during which 
the verdict was found? 

The solution of this question depends, 1st, upon what was 
the law of England? 2d. What is the law of this state ? 

The statute, 17 Charles 2, chap. 8, enacts that, “In all 
actions, real, personal or mixed, the death of either of the 
parties between verdict and judgment shall not be alleged 
for error so as such judgment be entered within two terms 
after such verdict.” This statute, it would seem, is broad 
enough to cover this case; it was of force in this state at 
the time of the adopting statute passed on the 24th day of 
May, 1784.. Schley’s Digest, in which the statute is set 
outin full. ‘ All actions, real, personal or mixed,” would 
include this action, it being an action on the case for per- 
sonal injuries; a personal action is certainly within the 
statute. It is stated in Bacon’s Abr., Title Abatement F., 
‘“}f the plaintiff or defendant die whilst the courts are 
considering of their judgment, or after a special verdict or 
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special case, and pending the time for argument or for 
advising thereon, or oa a motion in arrest of judgment or 
for anew trial, they will permit thejudgment to be entered 
up as of the term in which it might have been.” So it 
was decided in 1 Burr. 147, 219; 1 Term R. 87; 1 East, 
409; Salk. 8, pl. 21; 7 Term R. 31; Siderfin, 385; 1 
Wils. 124, 8302; 1 Lev. 278; Raym. 210. So it was held 
by the court nem. con. in Palmer vs. Cohen, 2 Barn. & 
Adolphus, 966, which was an action for a libel, where the 
plaintiff died after verdict and before judgment, that judg- 
ment might be entered on the verdict. The motion to 
enter the judgment was resisted upon the ground that in 
this case there was no survivorship, and that therefore there 
could be no judgment, but the whole court thought oth- 
erwise, and judgment was allowed to be entered as a mat- 
ter of course. Andin the case of Kramor vs. Waymart, 
4 Hurlstone & Coltman, Exchr. R. 427, which was an 
action for personal injuries, a judgment was allowed to be 
entered upon the verdict, although the plaintiff had died 
after verdict and before judgment. The verdicts in all these 
cases were final, and so were the judgments; but in cases 
of interlocutory verdicts and judgments and not final, 
where the action would not survive, then no judgment 
would be allowed to be entered on the verdict; and it is 
thought that no decision can be found in any English case 
to the contrary of what is here stated. 

To the same effect are the American decisions, as will 
be found by an examination of the following cases: Pool 
vs. Loomis, 5 Ark. 110; Collins vs. Prentice, 15 Conn. 
423; Rygsteign vs. Durham, 12 Wend. 245; Spalding vs. 
Congdon, 18 Jd. 543; Goddard vs. Bolster, 6 Me. 427; 
Holmes vs. Honie, 8 How. Pr. 385; Blaisdell vs. Harris, 
52 N.H. 191; Fowler vs. Burdett, 20 Tex. 34; Beard vs. 
Hall, 79 N. C. 506. 

It may then be assumed that, by the common law and 
English statutes, adopted by the statute of this state, where 
a plaintiff dies after verdict and before judgment entered, 
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judgment may be entered on such verdict. What changes, 
if any, have taken place depend upon our own statutes. 
The judiciary act of 1799 (Cobb’s Digest, 474), part of 
which is embraced in section 3568 of the Code, declares, 
“Tn all cases, when a verdict shall be rendered, the party 
in whose favor it may be, or his attorney, shall be allowed 
to enter and sign up judgment thereon at any time within 
four days after the adjournment of the court at which such 
verdict was rendered. . . .” 

This is a very broad statute, and makes no exception, 
even where one of the parties may have died after verdict, 
but it states, in all cases, the judgment may be entered. 
The death of the party does not revoke the power of his 
attorney to sign and enter judgment; it is a power con- 
ferred by the law, and not by the client. This statute 
sweeps out of the way every obstacle that may have ex- 
isted at common law, if the same had not been removed 
by the statute of 17 Car. 2, above referred to; and that such 
was the intention of the law-making power there can’ be 
little or no doubt. Whatmay be the effect of this judgment 
isnot now decided. The court below having held that the 
plaintiff's attorney had the right to sign and enter judg- 
ment in this case within four days after the adjournment 
of the court when the verdict was obtained, notwithstand- 
ing plaintiff's death, this judgment must be affirmed. 

Judgment affirmed. 


STEPHENS, administrator, vs. JAMES e¢ al. 


Where a person died indebted to divers persons, some of wiom 
claimed priority over others in the payment of their debts, and 
the administrator, in the exercise of his discretion, continued 
the business of the decedent until the expiration of the then cur- 
rent year, during which it became necessary, as he alleged, to 
contract debts to enable him to carry on the business properly ; 
and where suits were pending against him at the instance of some 
of the creditors holding claims against the intestate, and also at 
-the instance of others on account of indebtedness incurred by the 
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administrator in carrying on the business of the estate, the facts 
made a proper case for a bill to marshal the assets of the estate, 
and the holders of debts existing against the estate at the time of 
the death of the intestate should have been enjoined from pro- 
ceeding until there could be a settlement of the accounts of the 
administrator, including not only the ordinary expenses of admin- 
istration, but the allowance of any liabilities incurred by the ad- 
ministrator in conducting the business of the decedent during the 
remainder of the year in which he died. 

(a.) The administrator had no authority to contract with those hold- 
ing claims incurred in carrying on the business of the decedent 
so as to bind the estate ; but he became individually liable tothem, 
and they should not be enjoined from prosecuting their demands 
against him individually. He would be entitled to charge the es- 
tate with such liabilities, and to have all or such parts of them 
allowed him as he may be able to show were proper and neces- 
sary tocarry on the business for which they were contracted. The 
rank and dignity of these claims he may litigate with the creditors 
of the intestate, and the amount and rank of their respective claims 
may be ascertained and fixed by decree. 


February 26, 1887. 


Administrators and Executors. Equity. Debtor and 
Creditor. Before Judge Marsuatt J. Cuarke. Fulton 
Superior Court. September Term, 1886. 


Reported in the decision. 


Keep, Remnnarpt & O’NEILL, for plaintiff in error. 


Hoke & Burton Suitn; R. J. Jorpan; Ruetr & O’Bryan; 
Hitiyer & Bro.; Porter Kine, for defendants. 


Hatt, Justice. 


In all cases where legal difficulties arise as to the distri- 
bution of assets in payment of debts, or where from-any 
circumstances the ordinary process of law would interfere 
with the due administration, without fault on the part of 
the representative of the estate, a bill to marshal the assets 
will be maintained at his instance. Code, §3146. The 
complainant in this case applies for the direction of the 
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court, both because of difficulties which have arisen in the 
distribution of assets in the payment of debts, and because 
a rescrt to the ordinary process of law would interfere 
with the due administration of the estate he represents. 
This state of things, he alleges, has been brought about by 
no fault on his part. The intestate died after the commence- 
ment of the year, and in the exercise of what he deemed 
a sound discretion, tie complainant, as his administrator, 
thought it best to continue his business until the expiration 
of the then current year. This he had a perfect right to 
do, under section 2545 of the Code. The principal difficul- 
ties in administering this estate have grown out of the ex- 
ercise of this discretion in continuing the business of the 
intestate for the balance of the year in which he died. It 
became necessary, as the complainant alleges, to contract 
debts to enable him to carry on the business profitably. 
The deceased, at the time of his death, was indebted to 
divers persons, who were made defendants to this bill, in 
divers amounts, some of whom claimed priority over others 
in the payment of their debts. Suits are pending against 
him at the instance of some of the creditors holding claims 
against the intestate, and also at the instance of others on 
account of indebtedness incurred by the administrator in 
carrying on the business of the estate; and he prays that 
both these classes of claimants be enjoined. 

The chancellor seems to have been of opinion that the 
difficulties, as to the distribution of assets in payment of 
the debts of the estate, arose from fault on the part of the 
complainant, and refused to grant the injunction prayed. 
We cannot fully concur with this view, but are of opinion 
that the holders of the debts existing against the estate at 
his death should have been enjoined until there could be 
a settlement of the accounts of the administrator, includ- 
ing, not only the ordinary expenses of administration, but 
the allowance of any liabilities incurred by him in con- 
ducting the business of the intestate during the remainder 
of the year in which the intestate died. 
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We do not think that he was entitled to an injunction 
against those holding claims incurred for carrying on the 
business. He had no authority to contract with such 
claimants so as to bind the estate. To them he became 
individually liable; but he is entitled to charge the estate 
with these liabilities, and to have all or such parts of them 
atlowed him as he may be able to show were proper and 
necessary to carry on the business for which they were 
contracted. The rank and dignity of these later claims 
he may litigate with the creditors of the intestate; and 
the questions between him and them, it would seem, can 
only be settled by ascertaining the amounts due to him 
and to the creditors, respectively, by a decree directing 
what amounts shall be paid to each of them and assigning 
the rank of theirseveral claims. Vide Lawton & Willing- 
ham et al. vs. Martha E. Fish, ex’x, 51 Ga. 6:17, where 
it was held that, “‘ where the testator died in the month of 
February, 1871, after he had employed hands and made 
all the necessary arrangements for running his plantation, 
and the executrix continued the business for the balance 
of the year, without an order from the court of ordinary, 
at a loss of $2,700, the chancellor committed no error in 
sustaining the report of the master allowing her a credit 
to that amount.” See also Brightwell et al. vs. Jordan, 
74. Ga. 491, in which this case is cited and approved. So 
the complainant here should be allowed to retain out of 
the estate the amount expended in carrying on its business 
for the current year, although that business may have 
eventuated in a loss to the estate, unless it is made to ap- 
pear that the loss was occasioned in consequence of the 
mismanagement and fault of the administrator, or that he 
was guilty of any waste or devastavit of the effects coming - 
into his hands for administration in carrying it on. To 
‘withhold the injunction and compel the representative of 
the estate to set up his defence to each suit that might be 
brought against him by the intestate’s creditors, would in- 
volve him in vexatious litigation greatly to his own em- 
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barrassment and the detriment of the estate. All such 
issues can be better settled by this bill than by pursuing 
the course here insisted on, and the rights of all parties 
can be protected by the decree rendered in the case. We 
therefore direct that all the creditors of the intestate who 
have brought suit be enjoined from prosecuting the same, 
and others holding claims not now in suit be likewise en- 
joined from bringing actions at law, leaving such as ex- 
tended credit to the complainant after the death of the in- 
testate free to prosecute their demands against the com- 
plainant individually, if they shall see proper to do so, 
Judgment reversed. 


In re Lester, mayor. 


The mayor of the city of Savannah, who is ex-officio the presiding 
judge of a court of record, is not subject to the subpena duces tecum, 
commanding him to bring into the superior court ‘‘ the informa- 
tion docket” of his court, to be used in evidence before the grand 
jury, either in a specified case or generally ; and that officer, in re- 
fusing to obey such a precept, is not guilty of contempt of a process 
of the court, for which he is liable to be punished. 

(a.) Th official action of the mayor’s court can be shown only by its 
records, and if that action becomes material in an investigation 
before the grand jury in any specified case, it should be shown by a 
copy thereof duly certified by the clerk under the seal of the court. 

(b.) The supervisory control of the superior court over inferior judi- 
catories exists only for specified purposes, viz., either to correct 
errors in their proceedings in a particular case, or to command 
them to fulfill their official duties in such a case where, from any 
cause, a defect of legal justice would ensue from a failure or im- 
proper discharge of such duties, or to prohibit or arrest illegal 
proceedings by any officer of such courts, where no other legal 
remedy or relief is given, and where such interference is required 
by some principle of right, necessity and justice. This jurisdiction 
is exercised by statutory writs, such as certiorari, mandamus or 
prohibition. But an entire record cannot be removed from one 
court to another by a notice to the officers to produce it, or by a 
subpena duces tecum directed to and served upon them. 

(c.) While each member of the grand jury is under obligation to 
make diligent inquiry, and to present truly all infractions of the 
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criminal law which may be given the body in charge, or may come 
to the knowledge of any of them, touching the service in which 
they are engaged, and while the powers of that body are inquisi- 
torial to a certain extent, yet they have to be exercised within well 
defined limits. They can find no bill ror make any presentment, 
except upon the testimony of witnesses sworn in a particular case, 
where the party is charged with a specified offense ; ror can they 
subpenaa witness to testify before them as to his general knowledge 
of violations of the penal laws, when the fact to bu investigated 
has ‘not been discovered by the grand jury or any member thereof, 
and when that body knows nothing of any person connected with or 
guilty of the offense. 

(d.) It is not intimated that the State’s prosecuting officer may not, 
if he sees proper to do so, make rseach for evidence and secure its 
forthcoming by serving subpenas upon witnesses in anticipation 
of the empanelling and qualification of the grand jury before whom 
the matter is to be investigated, provided he states in the subpena 
the names of the parties and the offense to be investigated. 

(e.) In a proper case, a subpena duces tecum may issue in a cause 

pending before the grand jury or to.be brought before that body. 


November 9, 1886. 


Courts. Practice in Superior Court. Witness. Swb- 
pena. Jury and Jurors. Criminal Law. Before Judge 
Apams. Chatham Superior Court. March Term, 1886. 


Five subpanas duces tecum were issued by the clerk of 
the superior court of Chatham county, November 17, 1885, 
directed to“Ronorable Rufus E. Lester, mayor of the city 
of Savannah,” calling upon him to ke and appear at the 
superior court and to bring with him a certain book or 
docket, known as the information docket of the city coun- 
cil of Savannah, used during the months of September and 
October, 1885, and also the book or docket containing the 
disposition of cases tried before the mayor, to be used as 
evidence by the state in certain cases pending before the 
grand jury. Four of these stated the cases in which tes- 
timony was desired, while the fifth merely stated that it 
was in certain cases, without naming them. They were 
served, and upon the failure of the mayor to comply with 
their requirements, a rule nist was issued against him, 
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calling on him to show cause why he should not be at- 
tached for contempt. He answered that the statutory 
provision upon which these subpenas were based contem- 
plated civil cases and not criminal proceedings before the 
grand jury; that when they were issued, none of the cases 
were pending cases; that the grand jury had not been or- 
ganized and was not organized until the first Monday in 
December thereafter; that the swbpawnas did not show that 
the evidence was material, and it was neither material nor 
admissible ; that the mayor of Savannah is the presiding 
officer and judge of the police court of that city, which is 
made by statute a court of record; and that one court of 
record has no authority to compel, by subpena, the pro- 
duction before it of the original records of another; and 
that the subpwnas were not issued upon the order of the 
judge nor of the grand jury, but by the clerk solely on re- 
quest of the solicitor-general. 

The court held that the subpaenas were legally issued, 


and refused to discharge the rule, and the respondent ex- 
cepted. 


Gro. A. Mercer; J. R. Saussy; Garrarp & MELDRIM,, 
for plaintiff in error. 


F. G. puBienon, solicitor-general, for the State. 


Hatt, Justice. 


While this record makes several questions, it is mate- 
rial to consider, at any length, only one, and that is, whether 
the mayor of the city of Savannah, who is ex-officio the 
presiding judge of a court of record, issubject to a subpaena 
duces tecum, commanding him to bring into the superior 
court “the information docket of his court,” to be used 
in evidence before the grand jury, either in a specified case 
or generally, and whether that officer, in refusing to obey 
such a precept, is guilty of contempt of the process of the 


court for which he is liable to be punished. 
v-77 10 
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It is obvious that, as mayor and judge of the mayor's 
court, he could not be made a witness; the records of his 
court show his official action and it can only be shown in 
this way. If that action becomes material in an investi- 
gation before the grand jury in any specified case, it should 
be shown by a copy thereof, duly certified by the clerk 
under the seal of the court. The supervisory control of 
the superior court over inferior judicatories exists only 
for specified purposes, viz., either to correct errors in their 
proceedings in a particular case, or to command them {o 
fulfill their official duties in such a case where, from any 
cause, a defect of legal justice would ensue from a failure 
or improper discharge of such duties; or to prohibit or ar- 
rest illegal proceedings by any officer of such courts where 
no other legal remedy or relief is given, and where such 
interference is required by some principle of right, neces- 
sity and justice. This jurisdiction is exercised by writs 
designated by the statutes, such as the writ of certiorari or 
mandamus or prohibition. Code, §§247,3198,3209(a), 4049 

An entire record cannot be removed from one court to 
another by a notice to the officers to produce it, or by a 
 gsubpena duces tecum directed to and served upon them. 
The writs above mentioned can only issue on the order of 
a judge of the superior courts, while a notice may be issued 
and served by a party to a suit, and the subpena duces 
tecum is issued by the clerk of the court without any order 
froma judge. None ofthe prerequisites required to obtain 
either of these writs must be observed in issuing the swd- 
pana duces teceum. The principle relied on by the solic- 
itor to show that the party summoned was in contempt in 
refusing to respond to the subpena duces tecum, and in 
refusing to produce the document required, that the cour 
may see and determine whether the document is a proper 
one to be used in the case, is undeniable and is well sup- 
ported by the authorities he cites, wherever the party sub- 
peenaed is subject to the process; but the difficulty here is 
that a judge or clerk is not subject to such process, when 
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records and files of the court are the things sought to be 
used. While a portion of the information docket of the 
mayor’s court might possibly throw light upon a particu- 
lar case undergoing investigation before a grand jury, yet 
the necessity of having the entire docket for that purpose 
is not clearly perceived; that it might afford information 
on which to base prosecutions by special presentment, and 
might furnish the names of persons who have violated the 
penal laws and of witnesses by whom such violations could 
be proved, is altogether probable. It is true that each 
member of the grand jury is under a solemn obligation to 
make diligent inquiry and to present truly all infractions 
of the criminal law, which may be given the body in 
charge, or may come to the knowledge of any of them 
touching the service in which they are engaged. That the 
powers of the body are inquisitorial to a certain extent is un- 
deniable; yet they have to be exercised within well defined 
limits. Anything they can find out by their own inquiry 
and observation is legitimate and praiseworthy, but they 
have no authority to force private persons or the officers 
of other courts to disclose to them who may have 
violated the public laws, and the names of persons by 
whom such infractions can be established ;—in short, to 
make every man a spy upon the conduet of his neighbors 
and associates, and compel him to violate the confidence 
implied in holding social intercourse with his fellows by 
forcing him to become a public informer. Such an exer- 
cise of power would be in derogation of general principles 
essential to the enjoyment of rights regarded as sacred and 
paramount in the intercourse between man and man; and 
these rights have been carefully guarded, not only by the 
spirit of our law, but by its express enactments. The 
grand jury can find no bill nor make any presentment, 
except upon tho testimony of witnesses sworn in a partic- 
ular case, where the party is charged with a specified 
offense, to speak the truth, the whole truth, and nothing 
but the truth; and this court, in Ashburn’s case, 15 Ga. 
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246, held, where a sweeping oath, materially different from 
that prescribed by the statutes, was administered to wit- 
nesses, that an indictment found on testimony of persons 
sO sworn wasinvalid, and ought to be quashed or dismissed. 
If such is necessarily the result of a finding upon an in- 
vestigation thus conducted, where is the authority for sub- 
peenaing a witness to testify before the grand jury as to his 
general knowledge of violation of the penal laws, when 
this fact has not been discovered by the grand jury, or any 
member thereof, and when that bcdy knows nothing of 
any person connected therewith or guilty thereof? It is 
the right of any citizen or any individual of lawful age to 
come forward and prosecute for offenses against the state, 
or when he does not wish to become the prosecutor, he 
| may give information of the fact to the grand jury, or any 
member of the body, and in either case, it will become their 
duty to investigate the matter thus communicated to them, 

| made known to one of them, whose obligation it would 
e to lay his information before that body. This, however, 
differs widely from forcing a person to reveal his knowl- 
edge to the inquest. This latter process is in the nature 
of an unlawful search, against which citizens are protected 
by constitutional provisions. Neither houses, nor desks, 
nor secretaries, nor other places of deposit, can by such gen- 
eral proceedings be opened and rifled of their contents, 
for the purpose of enabling the grand jury to find out 
whether a crime has been committed, with a view of pre- 
senting it. General warrants, issued for accomplishing 
such a purpose, are absolutely void, and will afford no pro- 
tection to any officer or party engaged in their execution, 
when called upon to answer for an invasion of personal 
rights under such circumstances. In saying thus much, 
however, we do not intend to intimate that the state’s 
prosecuting officer may not, if he sees proper to do so, 
make search for evidence and secure its forthcoming by 
serving subpenas upon witnesses in anticipation of the 
empanelling and qualification of the grand jury, before 
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whom the matter is to be investigated ; he is certainly not 
bound to do so, but he violates no official duty in thus act- 
ing, provided he is careful to state in the subpena the 
names of the parties and the offense to be investigated ; so 
that this is an ethical rather than a legal question, to be 
determined by him in accordance with his own sense of 
propriety and right. 

We donot agree with vounsel that a subpena duces tecum 
cannot issue in a cause pending before the grand jury, or 
to be brought before that body; there are cases, as in libel 
or forgery, etc., where the instrument, upon which the in- 
Cictment or presentment is founded, may be in the hands 
of a third party, who is unwilling to produce it, and who 
cannot be reached in any other way. The language of the 
statute authorizing this precept is general and embraces 
all cases, and without a resort to such a process, there 
might, and in many cases doubtless would, be a failure of 
justice. 

Judgment reversed. 


Jones e¢ al., administrators, vs. Lamar et al. 


By the common law, where a party to a suit died, the action abated. 
The statutory provision allowing it to be revived in the name of 
such party’s executor or administrator, meant an executor or ad- 
ministrator appointed in this state, and not a foreign one. Nor 
does the statutory privilege granted to a foreign executor or ad- 
ministrator to bring an action or suit in this state include the right, 
where he dies pending the action, to have the administrator de 
bonis non, with the will annexed, made a party by scire facias, and 
thereby to revive the suit. 


November 9, 1886. 


Administrators and Executors. Parties. Abatement. 
Actions. Before Judge Apams. Chatham Superior Court. 
June Term, 1886. 


G. B. Lamar died in New York, leaving a will which 
was admitted to record in that state on November 10, 1874, 
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as a will of personal property only, and letters testament- 
ary were issued to G. DeRosset Lamar, who was appointed 
executor by the will. In 1885, a creditor in Georgia ap- 
plied to the ordinary of Chatham county to have an admin- 
istrator of the estate of G. B. Lamar appointed. The exec- 
utor appeared and claimed the administration, and letters 
were granted to him. The inventory and appraisement 
set out only certain wild lands, none of them lying in 
Chatham county. On December 9, 1885, the executor 
filed his bill in Chatham superior court against Caroline 
A. Lamar e¢ al. for the purpose of enforcing a claim aris- 
ing out of a bond secured by mortgage on land lying in 
that county. Pending the bill, the executor died. Sub- 
sequently Frank ©. and Harriet C. Jones, of New York, 
were appointed administrators de bonis non cum testamento 
annexo of G. B. Lamar. They proceeded by scire facias 
to make themselves parties to the bill in place of the 
deceased executor. The defendants objected to this on 
two grounds: 

(1.) That under the statute of Georgia, the administra- 
tors could not revive a suit brought by the alleged foreign 
executor. 

(2.) That the application does not set forth any facts 
that entitle the applicants to be made parties to the cause. 

The presiding judge held that if the executor could sue 
originally, the administrators de bonis non might be made 
parties in his stead; but there being an administrator in 
Georgia, the foreign executor had no such right to sue, and 
that the schedule filed by the administrators did not alter 
the case; and thereupon dismissed the scire facias. The 
movants excepted. 


Gro. A. Mercer, for plaintiffs in error. 


CursHorm & Erwin; Lawton & Ovnnineuam; F. G. 
DUBienon, for defendants. 
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BLANDFORD, Justice. 


The question here is, can a foreign administrator de bonis 
non cum testamento annexo be made a party to a suit at 
law, which was brought by a foreign executor who has died 
pending the action, by scire facias ? 

If such foreign administrator can be made a party, it 
must depend upon some statute of this state, and we know 
of no such statute. By the common law, when a party to 
a suit died, the action abated, and by statute the same was 
allowed to be revived in the name of his executor or ad- 
ministrator; but itis most manifest that such an adminis- 
trator or executor must have been appointed in this state, 
and is not a foreign administrator or executor. The priv- 
ilege to bring an action or suit by a foreign executor or 
administrator is expressly granted by statute (see the acts 
of 1850, Cobb’s Digest, 341; acts of 1860, p. 832; Code, 
§2614); but there is no provision that if such foreign ex- 
ecutor dies pending the action, an administrator, with 
the will annexed, may be made a party by scire facias, 
and thereby revive the suit. As to the subject of mak- 
ing parties to suits,see part iii, title ii, chap. vi of the 
Code, §§3421, 3436,in which it will be found that executors 
and administrators, as therein mentioned, mean executors 
and administrators domiciled or resident within this state. 
The court below having refused to allow an administrator 
cum testamento annexo to be made a party to the suit 
commenced by the executor, he being a foreign executor, 
his judgment must be affirmed. 

Judgment affirmed. 


Dickey & Company vs. LEONARD. 


The declaration in this case contained no cause of action. It is neither 
an action of debt nor oneof assumpsit. It does not allege that the 
plaintiffs relied on the promise or undertaking of the defendant, 
and were thus induced to part with their money to the bank of 
which the defendant was assistant cashier. Asan action for dam- 
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ages on account of fraud, it was fatally defective in not alleging 
that the plaintiffs acted or parted with their money by reason of 
the fraud or fraudulent acts and conduct of the defendant. 

(a.) The fact that the defendant was the assistant cashier of a bank 
which was insolvent when the plaintiffs purchased certain drafts 
from it, would not render such assistant cashier liable to the plain- 
tiffs for a fraud, on the ground that he was bound to know that 
the bank was insolvent and to communicate that fact to the plain- 
tiffs. 


October 12, 1885. 


Actions. Pleadings. Banks. Principal and Agent. 
Before Judge Van Eppes. City Court of Atlanta. March 
Term, 1886. 


J. L. Dickey & Company brought suit against Henry C. 
Leonard for $358.85. The body of the declaration was as 
follows: 


‘On the 5th day of April, 1881, the said defendant was assistant 
cashier of the Citizens’ Bank of Georgia, the same being an incorpor- 


ated bank under the laws of Georgia, doing business and located at 
Atlanta, doing a general banking business in said city of Atlanta, and 
amorg other things selling exchange on the city of New York. And 
whereas also your petitioners were merchants in the city of Atlanta 
aforesaid, and by the usages and necessities of their business were 
compelled to transmit money to their creditors in New York, Boston, 
Cincinnati and other cities where they were in the habit of making 
purchases; and your petitioners, having confidence in the solvency 
of said bank, and in the integrity of the assistant cashier thereof, the 
said defendant, did purchase from said defendant certain drafts or 
foreign bills of exchange, as follows, as assistant cashier of the Citi- 
zens’ Bank of Georgia.’’ 


Then follows a description of the drafts, with an allega- 
tion as to each, that it was presented and payment refused 
because the Citizens’ Bank did not have in the bank on 
which it was drawn sufficient funds to pay such draft. 

‘¢ And your petitioners do further aver that all of the foregoing de- 
scribed drafts were drawn and issued by the aforesaid H. C. Leonard, 
the defendant in this action ; and your petitioners doalso aver that the 
said defendant, when he sold and issued said drafts to your petitioners, 
undertook and promised that said Citizens’ Bank of Georgia was sol- 
vent and would remain so until said drafts were paid ; and also that the 
said defendant undertook and promised that the said Citizens’ Bank 
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did have in the Mercantile National Bank of New York sufficient 
funds to pay said drafts when they should be presented in due course 
of business to said bank for payment; which promises and undertak- 
ing of the said defendant were untrue and false and fraudulent, and 
did deceive aud defraud your petitioners. 

** And your petitioners further aver that the said defendant well 
knew that said Citizéns’ Bank of Georgia was insolvent at the time he 
sold and issucd said-drafts to your petitioners. And your petitioners 
also avcr that the said defendant knew that there would not be suffi- 
cient funds of the Citizens’ Bank of Georgia in said Mercantile National 
Bank of New York to pay said drafts when presented, at the time he 
issued and sold said drafts to your petitioners, and did deceive and 
defraud your petitioners. By reason of the premises, said drafts be- 
ing unpaid, were returned to your petitioners by the payecs, and 
your petitioners were compelled to take up said drafts, paying the 
full amount thereof td said payees. All of said drafts and certificates 
of protest of the same are hereto attached and filed in court. 

‘‘ Wherefore, by reason of the premises, and the several undertak- 
ings, and the manifold frauds of the said defendant, he became liable 
to pay your petitioners the full amount of said drafts and interest, 
protest fees and costs and five hundred dollars as damages to your 
petitioners ; all of which the said defendant refuses to pay.”’ 


On general demurrer, the case was dismissed, and the 
plaintiffs excepted. 


Revusen ARNOLD, for plaintiffs in error. 
CaNDLER, THOMSON & CANDLER, for defendants. 


BLANDFoRD, Justice. 


The declaration of plaintiffs in error was demurred to as 
containing no cause of action. The court sustained the 
demurrer and dismissed the action, and this is excepted to 
and is the only ground of error. 

The action is notan action of debt; it is not brought in 
the debei or the debtinet. A debtis a sum of money due 
on a certain and express agreement. Black. Com., 154. 
There is no certain or express agreement set forth in the 
declaration. The action is not that of asswmpsit. There 
is no super se assumpsit set forth or alleged. It is true 
the declaration alleges that the defendant undertook and 
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promised plaintiffs that the Citizens’ Bank had money in 
certain banks in New York, and that the drafts which the 
plaintiffs bought would be promptly paid; but it does not 
allege that the plaintiffs, relying on this promise and un- 
dertaking, were thus induced to part with their money to 
' the bank; so we think that the declaration is bad as an 
| action of assumpsit. 

But it is said by the counsel for plaintiff in error that 
the action is for damages on account of the fraud of de- 
fendant; but it is fatally defective in this view, because it 
nowhere alleges that plaintiff acted and parted with his 
money by reason of the fraud or fraudulent acts and con- 
duct of the defendant. It is quite manifest that the 
pleader founded his action upon the fact that the de- 
fendant was the assistant cashier of the“ Citizens’ Bank ;” 
that the bank was insolvent when they purchased the 
drafts, and that thereby the assistant cashier was bound 
in law to know the bank was insolvent, and to communi- 
cate that fact to plaintiffs, and having failed to do so, he, 
the assistant cashier, was liable to them as for a fraud. 
We do not concur in this view of the counsel for plaintiff 
in error; to state the proposition is to argue it. 

Judgment affirmed. 


Hai, Justice, concurred, but furnished no written 
opinion. 


Jackson, Chief Justice, concurring. 






The statute of this state requiring only that the declar- 
ation plainly and distinctly set forth the cause of action, 
I concur in the judgment because no measure of damages 
is laidin the declaration. That measure is the money paid 
for the drafts with interest, not the amount of the drafts. 
The defect in failing to set out the amount of money paid 
for the drafts is fatal to the declaration. If that had been 


alleged, it would have been a good action on the case under 
the act of 1799. 


eer CCC LON LD 
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. The superintendent of a plantation has no more right to terrify the 
laborers under him, and their families, than they have to terrify 
him and his family. And this is so, regardless of the color of the 
respective parties. All races and all classes are alike bound to 
keep the peace and observe the laws. 

. Where the superintendent, after profanely reprimanding two of 
his laborers, went armed to the house of one of them, the latter, 
with his wife and children, being within, and discharged his gun 
into or by the window, and then, upon seeing the two men walking 
with their guns towards the public road (they most probably in- 
tending to goto the owner of the plantation and report what had 
taken place), pursued them, and, after they had reached the road 
and taken shelter behind a tree, shot at them, hitting one of them 
in the face, if they also shot at him in the same moment, this 
shooting on their part was justifiable. 

. If, immediately afterwards, the one who had been shot in the face 
called out to the other to shoot, and the other did not shoot, but 
rushed to the place where the superintendent was standing, and 
drew his gun to strike and threatened to kill, but was prevented 
from striking by the by-standers, he did not by this conduct render 
himself responsible for shooting, which was subsequently done by 
his wounded comrade when the superintendent had changed his 
position and was retiring. 

. As the evidence, fairly construed, furnishes no ground for any 

theory of a common enterprise or purpose which was not defens- 
ive inits nature and design, or which embraced any attack upon 
the prosecutor after he had ceased to face to the front and occupy 
an offensive attitude, it was error to charge the jury as to the re- 
sponsibility incurred by persons who participate in a common 
enterprise or purpose to make an unlawful attack. 
A common purpose, formed suddenly in an emergency, to defend 
with even too much force and violence, will not render one partici- 
pant responsible for offensive acts done by the other alone after 
defence has been accomplished, and whilst the original assailant 
is retreating from the scene of conflict. 


March 5, 1887. 


Criminal Law. Before Judge Bower. Dougherty Su- 
perior Court. April Term, 1886. 


Reported in the decision. 
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Wrigut & ArnneIM; J. W. Watters, for plaintiffs in 
error. 






W. N. Spence, solicitor-general, by D. H. Pops, ror the 
state. 








B.ieck.Ey, Chief Justice. 





























Spencer and Peck, both negro men, were tried for as- 
saulting McClung, a white man, with intent to murder him 
by shooting. They were convicted of the minor offense 
of shooting at him (Code, §4370), and the court refused 
to grant them a new trial. 

1. A careful study of the evidence leaves no room to 
doubt that the conviction of Peck, under this indictment, 
could not have happened without grave error on the part 
of the court or gross mistake by the jury. The superin- 
tendent of a plantation has no more right to terrify the 
laborers under him, and their families, than they have to 
terrify him and his family. And this is so, regardless of 
the color of the respective parties. All races and all classes - 
are alike bound to keep the peace and observe the laws. 
Moody vs. The State, 54 Ga. 661. 

2. The record shows that the superintendent, after pro- 
fanely reprimanding two of his laborers, went armed to 
the house of one of them, the latter, with his wife and 
children, being within, and discharged his gun into or by 
the window, and then, upon seeing the two men walking 
with their guns towards the public road (they most prob- 
ably intending to go to the owner of the plantation and 
report what had taken place), pursued them, and, after 
they had reached the road and taken shelter behind a tree, 
shot at them, hitting one of them in the face, and they 
also shot at him in the same moment. 

This shooting on the part of the negroes was clearly 
justifiable. The superintendent was the aggressor. Sup- 
pose the position of the parties reversed, and who could 
have any doubt? 
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3. Immediately afterwards, the one who had been shot 
in the face called out to the other to shoot, and the other did 
not shoot, but rushed to the place where the superintend- 
ent was standing, and drew his gun to strike and threat- 
ened to kill, but was prevented from striking by the by- 
standers. He did not by this conduct render himself re- 
sponsible for shooting, which was subsequently done by 
his wounded comrade when the superintendent had 
changed his position and was retiring. 

Peck did no hostile act after McClung turned to retire; 
neither did he go back to the tree, or have any communi- 
cation with Spencer before the latter fired. The interval 
was very short between the shooting in which all three 
participated, and that done by Spencer alone. No doubt 
the latter was still smarting from the wound in his face. 
At the time of this single shot, McClung had just left his 
position, turned round, and was walking away from the 
negroes towards his own house. The effect of this dis- 
charge was to pepper him lightly in the back with bird- 
shot. 

4. The court charged the jury touching the responsi- 
bility of such as participate in a common enterprise or 
purpose to make an unlawful attack. The delivery of 
such a charge assumed that there was evidence on which 
to found it, but we think there was none. 

The evidence, fairly construed, furnishes no ground for 
any theory of a common enterprise or purpose which was 
not defensive in its nature and design, or which embraced 
any attack upon the prosecutor after he had ceased to face 
to the front and occupy an offensive attitude ; it was there- 
fore error to charge the jury as to the responsibility in- 
curred by persons who participate in a common enterprise 
or purpose to make an unlawful attack. 

5. So faras the negroes acted in concert, their conduct 
indicated a union for defence, and nothing else. Suppose 
they combined deliberately for this purpose, they had a 
right, under the circumstances, to do so. McClung was 
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armed, was in bad temper towards them both, and was 
conducting himself in a way to threaten them with lawlesg 
violence. Their families were on the premises as well as 
his, and had as much right to protection. They had not 
interfered with his threshold; he had with theirs. As to 
any sudden combination they may have formed at the 
tree after the fight opened, or when it seemed about to 
open, that also, judging from their conduct, was defensive, 
and defensive only. Suppose it took in a scheme of de- 
fence embracing too much violence, such as shooting at 
McClung at the moment when Spencer called out to Peck 
to fire, a call which the latter disregarded ; suppose it cov- 
ered the attempt by Peck to strike with his gun; all this 
occurred whilst McClung was standing his ground and 
facing to the front, with weapon in hand, waiting for a 
fresh supply of ammunition. The parties were still on the 
scene of combat, and defensive operations, even of a kind 
semi-offensive, were not wholly irrelevant; but when 
McClung gave up the fight and turned to leave the field, 
defence was finished, and anything afterwards done offen- 
sively by one of the negroes would be on his own respon- 
sibility. 

A common purpose, formed suddenly in an emergency, 
to defend with even too much force and violence, will not 
render one participant responsible for offensive acts done 
by the other alone after defence has been accomplished, 
and whilst the original assailant is retreating from the 
scene of conflict. 

Our conclusion is, that Peck certainly ought to have 
been acquitted; and that whether Spencer was guilty or 
not, both ought to have been tried without embarrassing 
the case with any instructions to the jury touching con- 
spiracy, or acombination for unlawful attack. How much 
harm this erroneous charge may have done, even to 
Spencer, we know not. Any suggestion of conspiracy, 
where no suggestion of the kind is appropriate, tends to 
prejudice the accused. If the evidence were such as to 
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constrain the verdict against Spencer, we might let it 

stand as to him, but it is not of that conclusive character, 

and we consequently reverse the judgment as to both. 
Judgment reversed. 


Hoitiway & Company vs. PuoLe ef al. 


[Blandford, J., did not preside in this case, because of indisposition.] 


. If the points made in a certiorari are pure questions of law, un- 
mixed with facts, the court should make a final judgment in the 
case ; but if questions of fact are involved, as well as issues of law, 
the court should send the case back for a rehearing on the issue 
of mixed law and fact. 

(a.) In this case, it being pleaded that the surety sued was induced 
to sign the note and did sign it on account of the false representa- 
tion of the payee, that his brother had requested him to sign as 
surety and then he would sign notes of his, this made a case of 
fraud with damage; he and the evidence being conflicting as to 
the issue so made, it was proper, on certiorari, not to finally dis- 
pose of the case, but upon sustaining the certiorari, to remand the 
case for another trial. 

Payment of a part of the debt due is no consideration for a prom- 
ise to delay the collection of the balance. Such a promise would 
be nudum pactum, and would not release a surety. 

. Where two suits were brought in a justice’s court on two notes sep- 
arately, and it was agreed that one trial should control both, and 
where the justice thereupon consolidated the judgment and ren- 
dered judgment on both cases for less than $100, and an appeal 
was taken, and from the finding of the jury a certiorari was taken, 
this court will not hold that the appeal was null and void on the 
ground that, if a close calculation be made, the amount will ap- 
pear to be beyond the jurisdiction of the justice’s court; nor will 
this court direct a judgment to be entered beyond that jurisdic- 
tion. 

. While it is the better practice, upon the sustaining of a certiorari, 
to return the case with proper instructions to the justice, the 
omission to do so will not cause a reversal. 


October 12, 1886. 


Practice in Superior Court. Fraud. Contracts. Prin- 
cipal and Surety. Justice Courts. Appeal. Certiorari. 
Before Judge Marswatt J. Oxrarke. Fulton Superior 
Court. March Term, 1886. 
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This case arose on a certiorari. The petition and an- 
swer showed, in brief, the following facts: On January 
28, 1885, two suits were brought in a justice’s court by G. 
H. Holliday against T. A. Poole and A. 5S. Poole on two 
promissory notes, both dated May 12,1881, and due on 
November 15, after date, each bearing eight per cent. in- 
terest and providing for ten per cent. attorneys’ fees for 
collection. One was for $100 and had a credit on it of 
$80, dated April 17, 1883 ; the other was for $64.54. Each 
stated that it was fer provisions and family supplies. 

To the first suit the defendant, A. S. Poole, filed two 
pleas, of which the first was as follows: 

‘* He is surety only in said case, and was deceived by the said 
plaintiffs in signing said note, by stating that T. A. Poole, defendant, 
said for him to sign for him and he would sign his, and the same is 
not true; and of this he puts himself upon the country. February 
21, 1885.’’ 

The second alleged that A. S. Poole was a security on 
the note and was so known to be by the plaintiffs; that 
the plaintiffs had received from the principal a payment 
of $80 with the understanding that they would wait for 
the balance and not press the same. 

The answer of the justice stated that it was agreed that 
the suit on the smaller note should abide the result of the 
other; that judgment was accordingly rendered for the 
plaintiff on each note ; that before the judgments had been 
entered on the docket, on motion of the defendant’s coun- 
sel the two cases were consolidated into one, and the 
justice entered up judgment for both cases, viz., $84.64, 
principal, $33.34 interest, $12.64 attorneys’ fees, and $4 
costs, believing that the aggregate judgments were within 
the jurisdiction of the justice’s court. 

An appeal was taken to a jury, and on the trial, a ver- 
dict was found for the defendants. 

It is unnecessary to set out the evidence further than 
to state that it was conflicting as to whether the represent- 
ations set out in the first plea were true or not. The 
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plaintiffs, in their petition for certeorari, alleged substan- 
tially the following errors: 

(1)-(5.) Because the jury found contrary to law and 
evidence, and erred in finding for the defendant on each 
of his pleas. 

(6.) Because, on the trial of the case on the appeal, the 
justice’s court had no jurisdiction, and the verdict of the . 
jury was, therefore, a nullity and void. 

The presiding judge ordered the verdict and judgment. 
to be set aside and a new trial granted. The plaintiffs 
excepted and assigned error because the court granted a 
new trial, because he did not render final judgment, be- 
cause he did not specify the grounds on which he sustained 
the certiorari, and because he did not give instructions to 
the magistrate. 


Broyies & Jounston, for plaintiffs in error. 
R. J. Jorpan, for defendants. 
Jackson, Chief Justice. 


The plaintiff in error applied for and obtained a writ of 
certiorari to a justice’s court. The court sustained the 
certiorart and remanded the case for a new trial. Where- 
upon the plaintiff in error brought the case before this 
court, assigning as error the failure of the court below to 
make a final disposition of the case instead of remanding’ 
it for a new hearing. 

If the points made in the certiorari were pure law, un- 
mixed with facts, then the court should have made a final 
judgment in the case, but if questions of fact were involved, 
as well as questions of law, then the court should have sent 
the case back for a rehearing on the issues of mixed law 
and fact. 

The questions involved in this case are so mixed. -If the 
surety on the note was induced to sign it, and did sign it, by 
false representations of the payee, that his brother had re- 

v 77-11 
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quested him to sign as surety, and then he would sign 
notes of his also as surety, this does not make a case of 
fraud and misrepresentation without damage to the surety, 
but it is a case of fraud with damage, and serious damage. 
The damage is that it makes him obligate himself to pay 
this note; that it induces him to sign a paper on which he 
can be sued, and is here actually sued; that it puts him 
where he has to incur costs of suit and his own lawyers’ 
fees to defend the suit, and on these notes to incur the ob- 
ligation to pay also the fees of the payee’s lawyers; and 
if there had been a recovery by the payee in the case, it 
would have been not only the principal and interest, but 
the fees—ten per cent. of the debt—for the payee’s coun- 
sel. 

On this issue of fraud or no fraud, false representations 
or none, the testimony is directly in conflict, and. the 
court was clearly right, we think, to remand the case for 
another trial. 

In respect to delay given the principal without consent 
of the surety, we think that payment of part of the debt 
due is no consideration for promise to delay, and it is nw- 
dum pactum. 

In regard to the jurisdictional point, argued by a sup- 
plemental brief of plaintiff in error and not mentioned in 
the original brief, the facts show that the appeal is entered 
from a judgment less than one hundred dollars of princi- 
pal, including fees as principal, and though the amount 
entered may be too little on a close calculation correctly 
made, yet as the appeal is from the judgment of the jus- 
tice, and that is within the jurisdiction of the justice’s court, 
we do not see that the appeal should be dismissed, leaving 
that judgment of the justice to stand. 

By the answer of the justice, it appears that the suits 
were on each of the notes separately. It was agreed that 
one trial should control both; and thereupon he consoli- 
dated the judgment, and from it the appeal was entered. 
Being an appeal from a judgment within the jurisdiction, 
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we think it good, and we see no way consistent with law 
to dismiss the appeal as null and void. Nor could we, as 
requested, if we reversed the court below, direct a judg- 
ment greater than the jurisdictional limit of the justice’s 
court, even if calculation of counsel were correct, on 
which we do not pass. 

In regard to instructions to the justice, as indicated in 
the 64th Georgia Reports, 576, we consider it as the better 
practice to give them, but we are not aware that this 
court has ever reversed the superior court for having 
omitted to do so. In the 64th, the action of the court in 
doing so was approved and affirmed. 

Judgment affirmed. 


Price et al. vs. Douatas County. 


1. There was no error in refusing to quash a fi. fa. issued by an or- 
dinary against a defaulting county treasurer because it did not 
appear that notice, in writing or otherwise, had been given before 
the issuing of the ji. fa. 

(a.) The processes for bringing defaulting county officers to account, 
and enforcing the payment of arrearages found to be due from them, 
have been greatly modified and changed since the act of 1825 
(Prince’s Dig. 186), and the decision in Foster vs. Cherokee County, 
9 Ga. 185, 186. 

2. Where the accounts of a treasurer were examined by the grand jury 
in order to ascertain his indebtedness, the different conclusions 
reached by the committee of the grand jury making the examina- 
tion, as the result of several calculations made, were irrelevant on 
the trial of an illegality interposed by him toa fi. fa. issued by the 
ordinary against him as a defaulter, and were also the conclusions of 
witnesses. Besides, the calculations were made on badly kept 
books, before the errors that abounded in them had been corrected, 
and the court allowed evidence toskow what changes were made in 
the books in order to rectify their inaccuracies and faults. 

3. Where a county treasurer failed to comply with the requirements 
of the law as to the keeping of his books, accounts and vouchers, 
and the filing of a statement of his accounts and vouchers, and 
where an execution was issued by the ordinary against him asa 
defaulter, he could not take advantage of his own negligence so as 
to substitute evidence of a lower character for the record which it 
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was incumbent upon him to make out and deposit. Therefore 
the tax digest of the county for 1883 and the order of the ordinary 
assessing the county tax for that year were properly rejected when 
offered by the treasurer to correct an error alleged to exist in the re- 
ceipt given by him to the tax collector for a certain amount, by 
showing that a less amount was raised by the assessment for that 
year, and that the difference between these amounts would be suf- 
ficient to cover the default claimed to exist. 

4, Where the execution had been levied only on the property of the 
treasurer, and not on that of his sureties, there was no error in 
refusing to permit them to introduce the bond in evidence, or to 
show that the default occurred before they signed it. The defez.ces 
peculiar to them as sureties were not then before the cour:, and 
would not be concluded by the judgment rendered. 

The testimony in this case demanded a finding in favor of the 
county, and the judgment agains: the defendant wasa most lenient 
one. 

January 18, 1887. 


Officers. County Matters. Treasurer. Evidence. Prin- 
cipal and Surety. Before Judge Harris. Douglas Supe- 


rior Court. January Term, 1886. 


On April 7, 1885, the ordinary of Douglas county issued 
an execution against D. W. Price, the former treasurer of 
that county, and the sureties on his bond. It was recited 
in the fi. fa. that Price qualified and gave bond on January 
25, 1883; that county orders were issued by the proper 
authorities to various persons to the amount of $1,813.70; 
that the county treasurer had the necessary funds in hand 
to pay these orders, but failed and refused either to pay 
them or to account for the amount, upon demand by the 
proper authorities; and that he had made default to the 
amount named. 

Price, the principal defendant, filed an affidavit of ille- 
gality to the execution on the following grounds: 

(1.) Because he has made no default, but has accounted 
for and paid over all the funds received by him according 
to law. 

(2.) Because the amount charged against him never 
came into his hands, but was the result of an erroneous 
calculation by the ordinary. 
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(3.) Because orders for a large amount, which had been 
paid off, went into the hands of the grand jury, who were 
investigating the defendant’s accounts, and were never re- 
turned. 

(4.) Because he is not indebted to the county any 
amount whatever, and has no funds of the county in his 
hands. 

(5.) Because the county is indebted to Price $600 on an 
order, the payment of which the county has refused, and 
which Price claims as a set-off. 

On the trial, the fi. fa. issued by the ordinary was read 
in evidence, and the plaintiff closed. The evidence on 
behalf of the defendants was, in brief, as follows: A com- 
mittee of the grand jury had possession of the books, etc., 
of Price for the purpose of investigating his accounts. One 
Dorsett was called in by the committee to aid them, and 
he made numerous alterations and erasures in the books. 
The defendant, Price, testified that he kept his books cor- 
rectly ; that a previous grand jury had made an investi- 
gation of his accounts and vouchers; that a number of 
such vouchers were lost and never returned to him; that 
they were left in a room with the door open and the win- 
dows raised, and he found them badly scattered, some being 
on the floor and two being found in the yard outside; that 
he often made payments on orders and subpenas for the 
state’s witnesses residing out of the county, and set these 
orders and subpwnas aside without making the entries on 
the books, and these had become lost; that he gave his 
consent to some of the alterations made on the books, but 
that many of them were made in his absence and without 
his consent; that he had vouchers for all the money ever 
paid out by him; and that his books, before being altered 
by the committee, showed all the money ever received 
by him; that a mistake was made in numbering certain 
orders, so that two sets of numbers ran from No. 223 to 
No. 247, but the orders were different in fact, though this 
gave them the appearance of having been entered twice, 
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Another witness testified that some of the alterations in 
the books were made with the consent of the defendant, 
and that the witness was absent a part of the time and did 
not know as tothe others. A third witness testified that the 
defendant consented to some of the alterations and ob- 
jected to others, but on having the matter explained to him, 
and it appearing that the same items were charged on 
other books, as he had no vouchers, he consented to the 
changes. 

The evidence for the plaintiff, in rebuttal, was, in brief, 
as follows: The only alterations made in the books were 
corrections where amounts had been charged twice. No 
corrections were made, except such as the defendant con- 
sented to, either at once or after explanation. He was 
given credit in the settlement for all the vouchers he had, 
and where he had none, he was nevertheless given credit, 
if it appeared from any source that such vouchers had been 
issued. All of the stub-books of the ordinary and clerk of 
the superior court were used for this purpose, and where 
an order appeared to have been issued, it was allowed 
Price as a credit. The double-numbered orders were al- 
lowed him as credits. A witness, who was a member of 
the former grand jury who had examined into Price’s ac- 
counts, testified that the first thing done was to call over all 
of the vouchers with Price, and have him enter them on 
his book; that they then proceeded with the investigation ; 
that the vouchers were rolled up and laid in a parcel on 
the table; that they were absent for a time and the door 
was left unlocked, but on their return, the vouchers ap- 
peared not to have been disturbed. Price had received 
credit for all the vouchers and had entered them himself. 

The books kept by Price were introduced in evidence; 
also certain orders and receipts and testimony concerning 
them, which need not be set out in detail here. 

The jury found for the plaintiff $1,723.28 principal, with 
seven per cent. interest from the date of the execution. 
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The defendant moved for a new trial on the following 
among other grounds: 

(1)-(3.) Because the verdict was contrary to law and 
evidence. 

(4.) Because the court refused to quash the fi. fa.on the 
ground that it did not appear that notice had been given 
to Price, in writing or otherwise, before the issuing of the 
execution, 

(5.) Because the court rejected evidence offered to show 
that the committee of the grand jury who examined Price’s 
accounts made several calculations, arriving at different 
conclusions, and at one time bringing the county in debt 
to Price for more than $1,300; and that none of the caicu- 
lations agreed with each other, or with the amount in the 
fi. fa. [It appeared that the amount in the fi. fa. was 
reached after the corrections in the books were made. 
The court refused to allow testimony as to the conclusions 
of the committee, but allowed testimony as to what changes 
had been made in the books, and what such changes 
amounted to in the aggregate. | 

(6.) Because the court rejected from evidence the tax 
digest for 1883 and the order of the ordinary assessing the 
county tax for that year. The plaintiff had put in evidence 
the receipts from Price to the tax collector for that year, 
amounting to $6,924.23, while the evidence offered would 
show that only some $4,000 was raised by such assessment, 
and the difference would be sufficient to cover the default 
claimed to exist. 

(7.) Because the court refused to permit the sureties to 
introduce the bond in evidence, or to show that the default 
occurred before they signed it,—no levy having been made 
on their property. 

(8.) Because the court admitted the judgment and fi. fa. 
in evidence, over objections, on the ground that no notice 
to Price appeared. 

The motion was overruled, and the defendants excepted. 
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CO. D. Pattzips; J. M. & J. V. Epes, for plaintiffs in error. 
T. W. Latnam; J. 8S. James, for defendant. 
Hat, Justice. 


The affidavit of illegality filed by the county treasurer 
to this execution raises no issue as to the authority of the 
ordinary to issue the same, or as to his failure to observe 
any condition required by law, as to notice or settlement, 
previous to taking action thereon; and although these 
questions were discussed at the bar, we decline to express 
an opinion upon them. If the execution issued, or was 
proceeding illegally upon any of these grounds, they should 
have been set up and insisted on in the affidavit, so that 
the opposite party might have been notified of the objec- 
tions to this demand he was expected to meet. 

(1.) The record puts in issue the fact that the county 
treasurer is in default, and insists that he has accounted 
for and paid over all funds received by him. 

(2.) It denies indebtedness to the county, or that he has 
in hand any of its funds. 

(3.) That the amount charged against him never came 
to his hands, and resulted solely from an erroneous calcu- 
lation made by the ordinary; orders which he had paid 
off for large amounts, being absent when the calculation 
was made, having been placed in the hands of the grand 
jury, while investigating his accounts, and never returned 
by them to him. 

(4.) And lastly, an offer to tender and set off against the 
county an order for $800 which he held, and which the 
county had refused to pay. 

The jury, under the evidence and charge of the court, 
found all these issues against the affiant, and returned as 
due the county $1,723 7°, principal, with interest at 7 per 
cent. from the date of the execution. 

A motion was madé for a new trial on various grounds, 
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and refused, and thereupon he excepted to the judgment 
denying it. 

1. The first ground we shall notice is the fourth, and 
that has, to some extent, been anticipated ; if it had been 
insisted on, as already stated, it should have been set up in 
the affidavit of illegality, but independently of this, there 
was no error in refusing, on affiant’s motion, to quash the 
ji.fa. because it did “not appear that notice, in writing or 
otherwise,” had been given him before issuing the same. 
It is true that this was required by the act of 1825 (Prince’s 
Dig. 186), as was held by this court in Foster vs. Cherokee 
County, 9 Ga. 185, 186. Since that decision was ren- 
dered, the processes for bringing defaulting county officers 
to account, and of enforcing the payment of arrearages 
found to be due from them, have been greatly modified and 
changed (Code, §§523, 524, 525, 563, 909 and citations) ; 
and the decision made in this case now under considera- 
tion is sustained by Walden, adm’r, vs. Lee County, 60 
Ga. 298; 8. C. 68 7d. 664, in which it was held that the 
notice was not a condition precedent to issuing the fi. fa. 
This also disposes of the eighth ground of the motion. 

2. The fifth ground of the motion is without merit; the 
different conclusions reached by the committee of the grand 
jury who examined affiant’s accounts to ascertain his in- 
debtedness as the result of several calculations made, 
could have thrown no possible light upon any issue on 
trial, and was wholly irrelevant, if they had not been ob- 
jectionable upon other grounds, such as being the conclu- 
sions of witnesses rather than those to be reached by the 
jury. Besides, these calculations were made upon badly 
kept books, before the errors that abounded in them had 
been corrected, and the court had allowed evidence to go 
to the jury showing what changes had-been made in the 
books in order to rectify their inaccuracies and faults. 

3. The sixth ground of the motion complains of error in 
rejecting the tax digest for 1883 and the order of the 
ordinary assessing the county tax for that year. It is in-- 
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sisted that these documents would have corrected an error 
in the receipt given by the affiant to the tax collector for 
$6,924.23, by showing that only some $4,000 was raised by 
the assessment for that year, and that the difference between 
these amounts would be sufficient to cover the default 
claimed to exist. The evidence in the case shows that 
the entire account, including these matters, had been gone 
over time and again; that in keeping his books, and in 
taking his vouchers and receipts, the law prescribing how 
this should be done had not been followed; that these books 
were faulty in many respects and had to be changed; that 
affiant was present when many of these changes were 
made and assented to them; that some were made during 
his absence, and when the account was completed, he went 
over it and assented to all of them; resort was had to other 
sources than his books, as the stubs in the books of the 
ordinary and the clerk of the superior court, together with 
the minutes of those two courts, in order to approximate 
the standing of the account between him and the county; 
that every item he claimed on account of lost or miss- 
ing orders, receipts or vouchers, when supported by any 
kind of testimony, was allowed; and that every alleged mis- 
take on account of double charges, etc., was corrected. 
The duties of this officer are carefully specified by law, 
and among others, he is required to keep books; to take 
and preserve vouchers ; to pay orders and take receipts for 
the amount paid and carefully file them away ; the books 
showing all receipts, stating when, from whom and on what 
account received, and all amounts paid out, when, to 
whom and on what account paid. They must also contain 
a full description of all county or other forms of indebted- 
ness as they are presented, together witha copy of the 
orders of the ordinary levying county taxes. This account 
thus kept, together with the vouchers sustaining its items, 
he is compelled to furnish to the grand jury at the first 
session of the superior court of each year, and must make 
to them a full statement of the county treasury up to the 
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time ; he is further required, on the second Monday in Jan- 
uary of each and every year, to file with the ordinary a 
full statement of his account, accompanied by his vouchers, 
for the preceding year, together with his estimate of the 
indebtedness of the county for the ensuirg year, and the 
means of providing therefor, and to place his books before 
either of these bodies for examination whenever called on. 
He must appear before the grand jury or ordinary to ren- 
der an account of his actings and doings as county treas- 
urer, and to exhibit his books and vouchers whenever 
notified, and must publish at the court-house door, and in a 
public gazette, if one is published in the county, a copy 
of his annual statement to the ordinary. His books, when 
full, together with the vouchers or other files relative 
thereto or connected with the office, are to be deposited in 
the office of the ordinary, and afterwards are to be a part 
of his records. Oode, §553, sub-sections 4 to 9, inclusive, 
559. 

Had the affiant observed these requirements, there 
would have been no necessity to resort to such testimony 
as that offered and rejected; that they were not observed 
was attributable to his own negligence, of which he should 
not be permitted to take advantage, and thereby to substi- 
tute evidence of a lower character for the record it was 
incumbent upon him to make out and deposit; that this 
cannot be done generally, or without some unavoidable 
casually, is scarcely debatable. Nothing was shown to 
take this case out of the rule excluding such testimony, 
and we see no error in rejecting it. 

4. The court was clearly right in rejecting the evidence 
offered set out in the seventh ground of the motion. No 
levy had been made on the property of either of affiant’s 
securities ; they had not joined in this affidavit of illegality 
filed by him, and would not have been precluded by the 
judgment rendered thereon from subsequently setting up 
any defence that belonged to them peculiarly as his sure- 
ties. 
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5. The verdict in this case was a most lenient one. The 
testimony imperatively demanded a finding in favor of the 
county. In concluding this opinion, it is perhaps well to 
remark, in order to avoid misapprehension, that it is not 
our purpose to commend or approve the indulgence ex- 
tended by the county officials to this delinquent treasurer. 
Daily observation impresses us with the necessity of hold- 
ing public agents, especially those entrusted with the col- 
lection, safe-keeping and disbursement of its money, to a 
rigid accountability. 

Judgment affirmed. 


Jounson vs. THE BRADSTREET CoMPANY. 


Where acommercial agency contracted, for a consideration, to col- 
lect and furnish information to its subscribers concerning the 
standing of merchants in various parts of the United States, and 
sent out by carrier to two subscribers a written or printed slip con- 
taining statements to the effect that a certain merchant was drink- 
ing and failing in business, and another to the effect that such 
person had not improved, and in both instances stating that it 
would be well to watch and to be slow to trust him, which slips 
were kept in the stores of the subscribers for some days and were 
seen by the clerks and perhaps others, such statements were not 
privileged communications, and if false, they furnished a ground 
for the recovery of damages by the person libelled. 

(a.) The contract to pry into and give information concerning the 
business of another does not create such a public or private duty, 
legal or moral, as would make a false communication injurious to 
another, privileged. 

(b.) The falsity of a communication, in printing or writing, maligning 
the private character and mercantile standing of another is itself 
evidence of legal malice, and unless it be strictly a privileged com- 
munication in the performance of a public duty or a private duty, 
moral or legal, and then bona fide and not as a cloak for private 
malice, a right of action arises. 


October 26, 1886. 


Libel. Privileged Communications. Before Judge Van 
Eprs. City Court of Atlanta. June Term, 1886. 
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James Johnson brought suit against the Bradstreet 
Company to recover damages for a libel. The evidence 
is sufficiently stated in the decision. On the trial, the 
jury found for the defendant. The plaintiff moved for a 
new trial, the leading ground of the motion being: 

Because the court erred in charging the jury as follows: 
“Tf, as alleged by the plaintiff in this declaration, the 
Bradstreet Company is a corporation, which keeps on file 
at its various offices in the United States, and furnishes to 
all persons who pay therefor, information as to the worth 
and character of all persons engaged in mercantile pur- 
suits; and if the jury believe from the evidence that the 
witnesses, Wyly and Elam Johnson, were subscribers of 
the defendant, and the defendant was under a duty to fur- 
nish information as to the standing of merchants; and if 
the jury further believe from the evidence that the said 
Wyly and Johnson were patrons of the plaintiff, and ac- 
customed to sell him goods, and interested in the question 
of his business and standing as a merchant ; and if the jury 
further believe from the evidence that the defendant, in 
good faith, and acting upon information upon which it 
relied, furnished upon request or volunteered information 
in writing as to the business and standing of the plaintiff 
to the said Wyly and Johnson, and to none other not simi- 
larly situated, then the information thus furnished by the 
defendant was a privileged communication within the 
meaning of the law, and operates to bar the plaintiff's 
action, unless the evidence shows the existence of express 
malice as to the motive of the publication.” 

The motion was overruled, and the plaintiff excepted. 


7.2. WESTMORELAND ; Jas. Mayson; R. Arnoxp, for 
plaintiff in error. 


CaNnDLER, THomMson & CANDLER, for defendant. 
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The plaintiff in error sued the Bradstreet Company for 
a libel. Under the charge of the court, the jury found for 
the defendant. The plaintiff excepted to the refusal of a 
new trial, and assignments of error thereon are before us. 

The main question is, whether or not the publication of 
the libel is a privileged communication, under the statutes 
of this state, in the light of the facts in this record. The 
Bradstreet Company, through an agent in Atlanta, sent 
around by a boy to certain of their contractors a slip of 

_ printed and written paper to the effect that the plaintiff 
in error was drinking and failing in business, and another 
to the effect that he had not improved, and in both that 
it would be well to watch and to be slow to trust him. 
The proof is made by Elam Johnson and B.F. Wyly, who 
swear substantially to the printed or written slip as the 
same as that alleged in the amended declaration, the origi- 
nal sent them having been thrown in the waste-basket or 
otherwise lost so as not to be produced. The slips were 
kept in the store and seen by clerks, and possibly by 
others, as they lay there for some days. It appears that 
it is the business of this company in New York to furnish 
information, for consideration paid them, touching the 
standing of merchants in various parts of the United 
States; that Messrs. Johnson and Wyly were contractors 
with the company for such information; and being such 
contractors, the question is, was the communication, so 
sent to them by the carrier boy of the company’s Atlanta 
agent, a privileged communication or uot, under the stat- 

_ ute of this state in section 2980 of the Georgia Code ? 

That section declares as privileged communications: 
“1. Statements made bona fide in the performance of a 
public duty. 2. Similar statements in the performance of 
a private duty, either legal or moral;” and then follow 
others not germane to the issue before us. 

Assuredly, it was nota public duty in performing which 
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this company slandered this man—that is to say, made false 
statements about his drinking habits and mercantile char- 
acter. Was it done in the performance of a private moral 
duty? Assuredly not, again it may be said, without any 
doubt at all. If morality be kin to religion, it is immoral 
to speak evil, much more to write evil of a fellow-man to 
blacken his character and to injure his business, if the 
allegation be false. Much more is it immoral to do so for 
that root of all evil, the love of money. To slander from 
hatred or vengeance for wrong is bad enough; to do so by 
contract for money is infinitely worse. Therefore this 
duty by contract is immoral. 

Is it a private legal duty? It cannot be. “A contract 
to do an immoral or illegal thing is void” by the statute 
of this state. Code, §2749. If, therefore, it be immoral 
to spy and pry into the habits and business of another, and 
to make false statements about his character and business 
respectability, it is also illegal by our statute law. If one 
makes it his business to pry into the affairs of another in 
order to coin money for his investigations and information, 
he must see to it that he communicate nothing that is 
false. The falsehood of the communication, in print or in 
writing, maligning in effect the private character and mer- 
cantile standing, is itself evidence of malice, legal malice; 
and unless it be strictly a privileged communication in the 
performance of a public duty, or a private duty, moral or 
legal, and then bona fide and not “as a cloak for private 
malice” (Code, §2981), the right of action and redress 
by damages are the remedies of the injured. In our judg- 
ment, this communication, made under this contract, is 
not the result of a private duty, either moral or legal, in 
the sense of the statute law of this state, and therefore is 
not a privileged communication. 

Judgment reversed. 


See for plaintiff in error: Code, §2974 e¢ seg.; Town- 
shend, 262-3; Van Epps vs. Jones, 50 Ga. 238 ; Beverly 
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et al. vs. Tappan, 5 Blatchford C. 0.497; 7 Am. R. 322; 
17 N. Y. 190; 37 7d. 447; 16 Jd. 369; 30 Jd. 20; 10. 


M. & R. 181; 18 C. B. 333; 5 E. & B. 344; 6 B. &C. 
154;3 0. & B. 160. 


For defendant in error: Code, §§2974, 2980, par. 2; 
Pearce vs. Brower, 72 Ga. 243 ; 51 Id. 118, Lester vs. Thur- 
mond; Ormsby vs. Douglass, 37 N. Y. 477; Vanduzee vs. 
McGregor, 27 Am. Dec., and authorities cited. 


DePauw vs. KatseER & BrotTHeEr. 


1. An order granted by the court, on motion of a party, that he be al- 
lowed until a named day to perfect and file a motion for new trial, 
does not import any stipulation with the opposite party (whose 
consent was not invoked to the passage of the order) that a motion 
will not be made after that day. It is no obstacle to moving for a 
new trial on any day during the term. 

. When interrogatories were ruled out on the ground that the place 
of execution did not appear, the presumption is, until the contrary 
is shown, that the ruling was correct. 

. Interrogatories rejected cannot be brought to the Supreme Court 

as a part of the brief of evidence. What the brief vouches for is 
the evidence admitted, and that only. 
A bill of goods, signed by the purchaser, and showing the articles 
purchased, the aggregate price, and that freight to a certain point 
was to be paid by the seller, is not necessarily exhaustive of all 
the stipulations of the contract. Parol evidence is admissible to 
show at whose risk the shipment was to be made, and whether 
the title passed on delivery to the carrier, or not until safe arrival 
at destination. R 

5. Though as jurors this court would probably have found tha dis- 
puted matter in favor of the plaintiff, there was evidence on which 
the jury could find for the defendant, and enough to warrant the 
presiding judge in approving the verdict. 

February 26, 1887. 


Practice in Superior Court. New Trial. Interrogato- 
ries. Evidence. Contracts. Verdict. Before Judge 


MersHon. Glynn Superior Court. December Adjourned 
Term, 1885. 
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W. C. DePauw brought an action of complaint against 
A. Kaiser & Brother to recover on an open account for 
certain glass sold to the defendants, aggregating $1,304.10. 
The defendants filed several pleas, but the real contention 
was, whether the loss of certain glass, which was broken 
in process of transportation, fell upon the plaintiff or the 
defendants. The former claimed that, upon delivering 
the glass to the carrier at the factory in Indiana, his lia- 
bility as to breakage ceased, and that he did not agree to 
deliver the glass at Brunswick, but only to pay freight at 
that point, which was its destination. The defendants 
claimed that the glass was to be delivered to them at Bruns- 
wick, and that the loss by breakage in transitu fell on 
the plaintiff. 

The contract relied on by the plaintiff was made in New 
York by his agent and one of the defendants, and was as 
follows: 


‘* New York, March 6, 1884, 

‘“A, Kaiser & Bro. bought of DePauw Am. Plate-Glass Works 1 lot 
of Pol. Plate-Glass, sizes as follows: (describing and stating prices) ; 
freight paid to Brunswick, Ga. 

(Signed) “A, Kaiser & Bro.’ 

Testimony was introduced by both parties, which need 
not be set out in detail. The jury found for the plaintiff 
$949.73, principal. He moved for a new trial on the fol- 
lowing grounds : . 

. (1)-(8.) Because the verdict was contrary to law and 
evidence. 

(4.) Because the court rejected from evidence the inter- 
rogatories of W. C. DePauw on the ground that the place 
of execution did not appear. These interrogatories were 
not attached to the motion for a new trial, but appear in 
the brief of evidence. They were headed, “ State of In- 
diana, Floyd county.” 

(5.) Because the court admitted in evidence, over ob- 
jection, testimony of one of the defendants to the effect 
that the glass was to be delivered free of cost, and at the 
v 77 12 
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seller’s risk, at Brunswick.—The objection was that the 
testimony was in conflict with the written contract, and 
that the parol agreement stated occurred prior to the sign- 
ing of the contract. 

The motion was overruled, and the plaintiff excepted. 


Crovatr & WaHiTFIELD, by J. H. Lumexr, for plaintiff 
in. error. 


Symmes & Arxryson, by Frank H.. Harris, for defend- 
ants. 


Buecker, Chief Justice. 


1. When this case was argued, it was suggested by counsel 
for the defendants in error that a sufficient reason for 
denying the motion for a new trial was that it was not 
made in time. He admitted that at the hearing of the 
motion for a.new trial, no motion was made to dismiss it ; 
but he contended that if the motion for a new trial was too 
late, this was reason for refusing the new trial, whether a 
motion to dismiss was made or not; and he insisted that 
in this case the motion was notin time. The record shows 
that an order was taken during the term, granting the dis- 
satisfied party until a named day to perfect and file a mo- 
tion for a new trial, and the motion was not made by that 
day, but the court was in session beyond that day, and it 
was made during the term. That it was not made under 
that order is perfectly clear; because it was made after 
the order had expired. It was served, filed, acted upon, 
and overruled on the same day, and that day was subse- 
quent to the expiration of the order. 

It will be observed that there was no element of con- 
tract in the unused order. It was an order granted ex 
parte, without the consent of the other party being invited 
or given to it. The’ party dissatisfied with the verdict 
went forward and moved the court that he be allowed. 
until a certain day to perfect and file the motion; and the 
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order was passed accordingly, granting him until that day. 
Very likely it was anticipated that the court would ad- 
journ before it did; but at all events, the other party was 
no party to that order, so far as appears. Both for this 
reason, and because everything was done in term, nothing 
in vacation, the ruling in the Railroad Company vs. John- 
son, 59 Ga. 626, and in other like cases, has no applica- 
tion. 

An order granted by the court, on motion of a party, 
that he be allowed until a named day to perfect and file 
a motion for a new trial, does not import any stipulation 
with the opposite party (whose consent was not invoked 
to the passage of the order) that a motion will not be 
made after that day. It is no obstacle to moving fora 
new trial on any day during the term. 

2, 3. The interrogatories of a witness were rejected be- 
cause the place of execution did not appear. If we couid 
look at certain interrogatories contained in the record, to 
ascertain why, or upon what state of facts, the court ruied 
that the place of execution did not appear, we might differ 
with the court; but it does not appear, either frem direct 
statements or from anything we can look at as rejected 
matter, what was the state of facts upon which the ruling 
was made; and the presumption is, as the court so ruled, 
that the place of execution did not appear. As to all in- 
terrogatories contained in the brief of evidence and certi- 
fied to us as record, we must assume that they were ad- 
mitted ; and to show us any that were rejected, they must 
be pofnted out elsewhere—that is, either in the motion for 
a new trial or the bill of exceptions. 

If interrogatories were ruled out on the ground that the 
place of execution did not appear, the presumption is, 
until the contrary is shown, that the ruling was correct. 

Interrogatories rejected cannot be brought to the Su- 
preme Court asa part of the brief of evidence. What the 
brief vouches for is the evidence admitted, and that only. 

4, There was a contract of purchase of goods, and the 
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purchasers signed a bill of them showing the articles, the 
aggregate price, and that freight on them to Brunswick was 
to be paid by the vendors. The controversy arose (in an 
action for the price) as to the risk of transportation, that 
is, whether delivery was complete by delivery to the car- 
rier, or whether delivery was to be made at Brunswick 
when the carriage was accomplished. The goods consisted 
of glass, and some of it was broken. We think the writing 
is simply silent on this question. The transaction, so far as 
the writing extends, may be illustrated by going to a coal- 
yard and buying a lot of coal. You can take the coal at 
the yard, or stipulate for delivery at your house; and if 
you sign a writing, saying simply that you have bought so 
much coal at a certain price, it does not show where you 
are to receive it. This part of the agreement'may rest al- 
together in parol. Here the writing was signed in New 
York, and the goods were to be shipped from and to another 
point. There were three points involved; and it did not 
appear from the writing at what point the goods were to © 
be delivered to consummate or fulfil the contract. It is 
clear to us that the writing is open to explanation as to 
where the delivery was to be made; and if so, there was 
no error in admitting parol evidence. Code, §3803. 

A bill of goods, signed by the purchaser, and showing 
the articles purchased, the aggregate price, and that freight 
to a certain point was to be paid by the seller, is not nec- 
essarily exhaustive of all the stipulations of the contract. 
Parol evidence is admissible to show at whose risk the 
shipment was to be made, and whether the title passed on 
delivery to the carrier, or not until safe arrival at desti- 
nation. 

5. The parol evidence as to the terms of the contract 
was somewhat conflicting. And even the letters and tele- 
grams, so far as they tend to illustrate the disputed point, 
are susceptible of two constructions. The jury could prop- 
erly have given weight to the fact that the freight to 
Brunswick was to be paid by the vendors. As the carriage 
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was to be at their expense, there was a sort of suggestion 
in that circumstance that it was also to be at their risk. 
While we are not sure the verdict is right, we cannot say 
it is wrong. 

Though as jurors this court would probably have found 
the disputed matter in favor of the plaintiff, there was evi- 
dence on which the jury could find for the defendant, and 
enought to warrant the presiding judge in approving the 
verdict. 

Judgment affirmed. 


TIFT vs. JONES. 


[Hall, J., being disqualified, Judge Marshall J. Clarke, of the Atlanta Circuit, was 
appointed to preside in his stead. ] 


. On reading the brief of evidence, the complaint that the defend- 
ant’s right of cross-examination was abridged is not sustained. It 
appears that there was simply a colloquy between the court and 
counsel as to the propriety of a question which counsel asked, and 
which, after some hesitation, was allowed; and nothing was said 
by the judge to the injury of defendant. 

This ruling also controls the fifth assignment of error. 

. The sixth assignment of error is not well taken. The evidence to 
which it refers, and which was allowed over defendant’s objec- 
tion, was directly responsive to a question propounded by his 
counsel, which was in line with several others that immediately 
preceded it. 

. Where the judge, in passing upon the admissibility of certain tes- 
timony tendered by the plaintiff, referred, by way of explaining 
his judgment, to certain facts as already in evidence, this was not 
such an expression of opinion as to what had been proved as to 
require a new trial; and.in this case, the court correctly stated 
what had been put in evidence. 

. The question excepted to as leading in the eighth assignment of 
error does not appear to be open to this criticism, when taken in 
connection with the antecedent examination of the witness. The 
matters in the question which might have imparted to it this 
character, had already been fully disclosed by the witness. The 
testimony set out in this assignment as objectionable cannot be 
considered by this court, as no ground of objection is mentioned. 

. It is the duty of the judge to explain to the jury what is meant by 
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ordinary care, but he cannot rightfully direct them that certain 
facts recited by him do or do not constitute ordinary care in a 
given case. Negligence and diligence are questions for the jury, 
to be determined in each case upon its own facts, and the judge 
would invade their province should he declare when either is 
proved. The court has qualified this rule tothe extent only of 
deciding that, where the law itself requires the performance of any 
act, the judge may instruct the jury that due diligence would re~ 
quire the doing of such act. 

. Where, in a suit for damages against the keeper of a toll-bridge 
by a traveler, the only breach of duty alleged was the negligent 
failure of the defendant to keep his bridge in safe condition for 
travel, and there was no other allegation of bad conduct on his 
part, it was error to charge that, ‘‘ if any damage should occur by 
reason of the neglect or carelessness or the bad conduct of the 
toll-bridge keeper, he would be liable, provided the party who 
was crossing exercised ordinary care and diligence in so crossing.’’ 
Such a charge was inapplicable to the case. 

March 5, 1887. 


Evidence. Practice in Superior Court. Practice in 
Supreme Court. Charge of Court. Negligence. Roads 
and Bridges. Before Judge Bowrr. Dougherty Superior 
Court. April Term, 1886. 


This case will be found reported in 63 Ga. 488, and 74 
Id. 469. On the last trial, the jury found for the plaintiff 
$10,000. The defendant moved for a new trial on sub- 
stantially the following grounds: 

(1.) Because the court refused to charge as follows: 
“Ordinary care requires of a party crossing a chasm on 
timbers elevated at one end to look in front and to where 
he is placing his feet, and (see) whether the floor in front 
of him is torn up or not; and if he fails to exercise said 
care, he cannot recover, however much the defendant may 
have been negligent.” 

(2), (3.) Because the verdict was contrary to law and evi- 
dence. 

(4), (5.) Because of the following practice : Counsel for 
defendant was examining the plaintiff as a witness, and 
asked the question, “Is it not true (you are a doctor and 
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an expert) that when a man is under the influence of 
whiskey, his mind, like that of a monomaniac, runs more 
particularly on one point than another?” To which the 
plaintiff responded, ‘Well, if a man takes any liquor at 
all, he is, to a certain extent, under the influence of liquor. 
Even a patient, when you administer it to him, an ounce 
or half-ounce, is more or less under the influence, but he is 
not a maniac; still he is under the influence of liquor. 
If you wili define any extent of influence ” The 
court said, “This is extending a little too far; ask him, if 
you want to, all about his condition, physical and mental, 
and let him get through with it. We have had a great 
deal of evidence on this subject.” Counsel for defendant 
insisted on proceeding with the examination on this point, 
and commenced to argue the question; whereupon the 
court remarked that, as the object was merely to save time, 
it would better accomplish that purpose to avoid the ar- 
gument by allowing the counsel to go on with the ques- 
tion, which he did.—The defendant says the action of the 
court was erroneous, in that it tended to cut off full cross- 
examination and to create prejudice and bias against the 
defendant in the minds of the jury. [The court stated, in 
a note to these grounds, that the examination on this sub- 
ject had already been thorough and lengthy. | 

(6.) Because, when defendant’s counsel asked the plain- 
tiff, as a witness, what danger there was to his daughter 
after she crossed the river, and the witness answered, “ It 
was in 1870, and there were tramps and vagabond negroes 
traveling up and down the country; I did not know what 
insult or indignity might be offered her,” and defendants’s 
counsel objected to the answer, the court overruled the 
objection. 

(7.) Because of the following practice; Plaintiff's coun- 
sel proposed to ask him, as a witness, what he would have 
done, but for the invitation of the bridge-keeper, about 
attempting to pass that bridge; the defendant’s counsel 
objected, and the court remarked, “I suppose the object of 
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counsel for plaintiff is to find out whether that was a circum- 
stance that threw plaintiff off his guard; in that view, it 
would be a proper question, I think.” Defendant’s counsel 
urged his objection by argument of some length, and after 
some time, the court again remarked, “I believe the court 
can restrict arguments on questions of admissibility of evi- 
dence; state your reasons for the objection; I cannot hear 
further argument on it.” Counsel for the defendant said, 
“Your honor then rules that when I make an objection, I 
cannot state the reasons for it.” The court replied, “ No, 
I don’t rule that; you can state your points clearly and 
take as much time as is necessary to go on and state them 
and your reasons, but not to make an argument. I think 
the question now objected to is proper and ligitimate for this 
reason: it is in evidence already that the toll-keeper told 
him to put his horse up and come back and cross; that 
might have reduced the amount of care and diligence he 
may otherwise have used, or made some change; I do not 
know what the jury may think of it.”—-Defendant insists 
that this contained an expression of opinion of the judge 
as to what had been proved, and was also a misstatement 
as to what had been testified to by the plaintiff. 

(8.) Because the court overruled defendant’s objection 
(on the ground of its being leading) to the following ques- 
tion: ‘“‘ What would you have done as to crossing that 
bridge but for what was said to you by Mr. Joiner about 
going and putting up your horse and about your daughter 
having gone over?” [The defendant objected also to the 
testimony contained in the answer to this question, but 
states no ground of objection. | 

(9.) Because the court charged the jury in the language 
set out in the seventh division of the decision. 

(10.) Because the court erred in charging the jury (after 
charging as to the right of a bridge-owner to take up his 
bridge for repairs): ‘‘ When he does this, it is discretionary 
with him whether or not he suspends the bridge as a toll- 
bridge. For some repairs it might not be necessary for 
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him to do so; in others it might be necessary. It is, how- 
ever, discretionary with the toll-bridge keeper as to 
whether he suspends the taking of tolls from parties cross- 
ing over the bridge or not while it is undergoing repairs. 
If he does suspend the taking of tolls of parties crossing 
over it as a toll-bridge whilst 1t is undergoing repairs, he 
is not bound then by those duties that are required of him 
whilst it is being used as a toll-bridge.” 

(11.) Because the court charged as follows: “If the 
owner or proprietor of a toll-bridge has not used ordinary 
care and diligence in putting and keeping his bridge in 
such safe condition as that a party might cross it without 
danger of injury, provided they exercise ordinary care and 
diligence in the crossing, and the party who crosses exer- 
cises ordinary care and diligence in the crossing in avoid. 
ing danger and injury, and he is yet injured, the toll-bridge. 
keeper would be liable for the injury.” 

(12.) Because the court charged as follows: “On the 
other hand, if the party crossing exercises ordinary care 
and diligence in crossing, but yet in some manner, to some 
extent or degree, contributed to bring about his injuries 
‘that he received, contributed to placing himself in danger, 
the toll-bridge keeper would be liable if he had not exer- 
cised ordinary care and diligence in keeping his bridge in 
such a condition as that parties might cross it by exercis- 
ing ordinary care and diligence and caution. But if the 
party crossing, after the exercise of ordinary care and dili- 
gence, yet contributed, to his own danger and injury, to 
bringing it about, the toll-bridge keeper would be liable, 
but the damages should be reduced to the extent of the 
contribution by the party crossing to his own injury. 
They should be reduced by the jury according to the 
amount of contribution to his own injury—the party cross- 
ing contributed.” 

(13.) Because the court charged as follows: “If you 
should find from these rules I have given you that the de- 
fendant is liable, then you should consider whether he is 
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liable for the whole amount of the damages proven by rea- 
son of the plaintiff's not having contributed to bringing 
about his own injuries by any act of his own, or whether 
he would only be liable to a less amount, reduced by some 
contributory neglizeace of the plaintiff in bringing about 
his own injuries.” 

(14.) Because the court charged as follows: ‘ Therefore, 
one of the questions for you to determine, perhaps first in 
order, would be, whether the bridge was being kept as a 
toll-bridge at the time the injuries were received, or not.” 

(15.) Because the court charged as follows: “It is 
necessary, before recovery can be had, that the bridge was 
being kept as a toll-bridge, and that parties were being al- 
lowed to cross there as a toll-bridge, that the crossing of 
parties on it as a toll-bridge, and the taking of tolls had 
not been suspended during the period, or at the time that 
the party crossed who received the injuries.” 

(16.) Because the court charged as follows: “Consider 
carefully and arrive at a conclusion as to whether the 
bridge was being kept as a toll-bridge or not at the time 
these injuries were received. Ifit was not, and that should 
be your conclusion from all the evidence in the case, then 
you would find in favor of the defendant. If it was being 
kept as a toll-bridge, and defendant was allowing parties 
and permitting them, with his consent and knowledge, to 
cross that toll-bridge, then you would address yourself to 
the question as to whether it was kept in such a safe con- 
dition by the defendant, Tift.—whether he used ordinary 
care and diligence in keeping it in such a safe condition as 
that this plaintiff, he using ordinary care and diligence, 
might have avoided the danger and injuries he received 
in attempting to cross.” 

(17.) Because the court charged as follows: ‘“ You can 
take into consideration also what the parties were doing 
there at the time in regard to repairing the bridge. Take 
all these circumstances and all the other evidence into con- 
sideration, and determine whether the defendant used or- 
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dinary care and diligence in putting and keeping that part 
of the bridge, where the injury was received, in sucha 
safe condition as that the plaintiff in this case could have 
pissed over safely without injury by the use of ordinary 
care and diligence himself.” ) 

(18.) Because the court charged as follows: “ You will 
consider, together with all the other evidence in that con- 
nection, the conduct of the defendant, or his bridge-keeper, 
what they said and did, together with the conduct of the 
plaintiff, the condition of the bridge, and determine whether 
the plaintiff could have avoided the injuries by the use of 
ordinary care and diligence in crossing over.” 

(19.) Becanse the court charged as follows: ‘“ Upon the 
other question as to contributory negligence, if you find 
that the plaintiff used ordinary care and diligence in cross- 
ing, and that the defendant did not use ordinary care and 
diligence in putting his bridge in a safe condition for par- 
ties to cross, you will then consider the evidence again and 
see if the plaintiff, by any act of his, contributed to bring 
about the accident by which he received his injuries, and 
if you find that the plaintiff (Jones) did, in some way, con- 
tribute to bring about the accident by his negligence or 
carelessness, or by some act of his, after using ordinary care 
and diligence in trying to pass over, though you would find 
the defendant liable for damages, you would reduce the 
damages to an extent according to what you think would 
be right on account of the plaintiffs having contributed, by 
some act or negligence of his, to bring about the injuries, 
even after using ordinary care and diligence in trying to 
pass over safely. If you should find the defendant liable 
for damages, after deciding whether he is to be liable for 
the whole amount of the damages, or whether the damages 
should be reduced on account of the plaintiffs having con- 
tributed to bring about these injuries he received, then you 
would take up the evidence on the subject of damages so 
as to arrive at what would be a correct amount.” 

(20), (21). Because the court charged as follows: “In 
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determining the question of ordinary care in regard to the 
defendant, you will take into consideration the condition 
of that torn up part of the bridge in connection with that 
question, and consider that as an element in determining 
whether he did exercise ordinary care in keeping that part 
of the bridge in a good and safe condition at the time for 
parties to cross by their exercising ordinary care and dili- 
gence in crossing.” 

(22.) Because the court charged as follows: “In regard 
to the question of toll having been paid by Dr. Jones in 
the morning, if you find from the evidence that plaintiff 
paid toll for the crossing in the morning, also in advance 
for re-crossing, the toll paid that morning for crossing and 
re-crossing would be evidence that the bridge was kept as 
a toll-bridge that morning for crossing, but it would not 
be evidence that it was kept as a toll-bridge when he re- 
turned to cross that evening, if the evidence shows that it 
was torn up during the interim; but whilst that cireum- 
stance would not be evidence that it was kept as a toll- 
bridge, you will look to the other evidence and see if there 
was evidence or not sufficient to show that it was kept as 
a toll-bridge outside of that circumstance.” 

(23.) Because movant insists that the whole charge, as 
a charge, as applicable to the case, and to the evidence sub- 
mitted on the trial, and the law applicable thereto, so far 
as relates to the rule of liability of the defendant and the 
right of the plaintiff to recover, was erroneous. 

The motion was overruled, and the defendant excepted. 


Lyon & GresHam; D. H. Pops, for plaintiff in error. 


H. Morean; G. J. Wrient; L. Annuemm; C. B. Woor- 
EN; J. W. Watters, for defendant 


CLARKE, Judge. 


The record in this case presents twenty-three assign- 
ments of error. Five of these, to-wit, the fourth. fifth, 
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sixth, seventh and eighth, relate to the rulings and conduct 
of the judge pending the introdution of the evidence; six- 
teen, to-wit, the first, ninth, tenth, eleventh, twelfth, 
thirteenth, fourteenth, fifteenth, sixteenth, seventeenth, 
eighteenth, nineteenth, twentieth, twenty-first, twenty- 
second and twenty-third, to the charge of the court, and 
two, to-wit, the second and third, to the verdict. We will 
pass upon these assignments in the order stated, except 
that, for reasons which will appear obvious, we shall de- 
cide nothing as to the verdict : 

1. The complaint on the fourth assignment of error is, 
that the defendant’s right to cross-examine the plaintiff 
was abridged by the court. We find, on reading the brief 
of evidence, that this complaint is without merit. It ap- 
pears simply that some colloquy occurred between the 
judge and the leading counsel for the defendant about the 
propriety of a question which the latter asked the plaintiff, 
in which the judge, after some hesitation, allowed the 
question. Nothing was said by the judge to the injury of 
defendant. 

2. What is here said about the fourth assignment of 
error applies also to the fifth, which, indeed, relates sub- 
stantially to the same matter. 

3. The sixth assigment of error is not well taken. The 
evidence to which it refers, and which was allowed over 
defendant’s objection, was directly responsive to a ques- 
tion propounded by his counsel. It may be added, too, 
that the question was in line with several others which 
immediately preceded it. 

4, It is alleged, in substance, in the seventh assignment, 
that the judge, in passing upon the admissibility of some 
testimony tendered by plaintiff, referred, by way of ex- 
plaining his judgment, to certain facts as already in evi- 
dence. The defendant says that this is error, because it 
involves an expression of opinion by the judge that the 
facts recited by him were proved; and further, because the 
judge misstated these facts as exhibited in the testimony. 
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The latter objection appears, on an inspection of the brief 
of evidence, to be unfounded. The judge stated correctly 
what the witness in question had testified. The other ob- 
jection rests upon a confused notion of evidence and proof. 
“The word evidence, in legal acceptation,” says Greenleaf, 
“includes all the means by which any alleged matter of fact, 
the truth of which is submitted to investigation, is estab- 
lished or disproved. This term and the word proof are often 
used indifferently as synonymous with each other; but the 
latter is applied by the most accurate logicians to the effect 
of éevidénce, and not to the medium by which truth is es- 
tablished.” Green. Ev., vol. 1, sec. 1. Should a judge 
declare what has been proved, he would violate a statute 
of this state and usurp the functions of the jury, but there 
are many purposes for which he may rightly state matters 
which are in evidence. 22 Ga. 403; 30 Jd. 426; 43 Jd. 
868; 56 7d. 365; 68 Jd. 292. 

5. The question excepted to as leading in the eighth 
assignment of error dues not appear to us to be open to 
this criticism, when taken in connection with the antece- 
dent examination of the witness. The matters in the 
question which might have imparted to it this character 
had already been fully disclosed by the witness. The tes- 
‘timony set out in this assignment as objectionable cannot 
be considered by this court, as no ground of objection is 
mentioned. The rule that the “bill of exceptions shall 
specify plainly the decision complained of and the alleged 
error” is not complied with where a party excepts to tes- 
timony without giving any reason why it should not be 
received. Oode, $4251; 14 Ga. 173, 1S4. 

6. We come now to a long series of exceptions to the 
charge of the court. It is alleged in the first assignment 
of error that the court failed to give to the jury certain 
written instructions therein set out and which were duly 
presented to the judge. We think the request was prop- 
erly refused. It is the duty of the judge to explain to the 
jury what is meant by ordinary care, but he cannot right- 
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fully direct them that certain facts recited by him do or 
do not constitute ordinary care in a given case. Negli- 
gence and diligence are questions for the jury, to be deter- 
mined in each case upon its own facts, and the judge would 
invade its province should he declare when either is 
proved. 60 Ga. 339, 441; 74 Jd. 385,426. The court 
has qualified this rule to the extent only of deciding that, 
where the law itself requires the performance of any act, 
the judge may instruct the jury that due diligence would 
require the doing of such act. 65 Ga. 120. 

7. In respect to the other complaints against the charge 
of the court, we are of opinion that, with one exception, 
they are not just. This exception relates to so much of 
the charge as is copied in the ninth assignment of error. 
The language is as follows: “ That the duty of a toll-bridge 
keeper imposed by law is to use ordinary care and dili- 
gence in putting and keeping his bridge in such safe con- 
dition as that any one may cross over it safely and with- 
out injury who exercises ordinary care and diligence on 
their part in so crossing. If any damage should occur, by 
reason of the neglect or carelessness or the bad conduct of 
the toll-bridge keeper, he would be liable, provided the 
party whois crossing exercised ordinary care and diligence 
in so crossing.” The last sentence of this instruction is 
taken substantially from section 690 of the Code of this 
State, the whole of which is as follows: 

“ Any proprietor of any bridge, ferry, turnpike or cause- 
way, whether by charter or prescription, or without, or 
whether by right of owning the lands on the stream, are 
bound to prompt and faithful attention to all their duties 
as such; and if any damage shall occur by reason of non- 
attendance, neglect, carelessness or bad conduct, he is 
bound for all damages, even if-over and beyond the amount 
of any bond that may be given.” 

We think that so much of the charge as refers to the 
bad:conduct of a toll-bridge keeper is error, not because 
it is not law, but because 1t was inapplicable to the case 
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being tried. What the case was must appear from the 
pleading. The plaintiffin his delaration sues for a breach 
of duty committed against him by the defendant while 
he was acting in the capacity of keeper of a toll-bridge 
and the plaintiff was a traveler over such bridge. What 
the breach of duty was is clearly set forth. It is charged 
to have consisted solely in the negligent failure of the de- 
fendant to keep his bridge in a safe condition for travel. 
No other departure by defendant from his obligations is 
intimated. Certainly no bad conduct is alleged against 
him. Yet with this case stated on paper by plaintiff as all 
that he claimed, the judge informed the jury that, if any 
damage occurred to plaintiff by reason of the neglect or 
carelessness or the “ bad conduct ” of the defendant as the 
keeper of a toll-bridge, he could recover therefor, thus 
presenting as a distinct cause of action “bad conduct ” 
on defendant’s part. We are constrained to regard this 
language in the charge as inappropriate and likely, under 
the peculiar facts of this litigation, to have misled the 
jury. The judgment of the court below is therefore re- 
versed and a new trial ordered. _ 
Judgment reversed. 


PowELt e¢ ux. vs. Tae AvGusTA AND SUMMERVILLE Ratt— 
ROAD CoMPANY, and wice versa. 


1. Whether, on a new trial ina civil case, the jury shall be taken 
from the grand jury, or the traverse juries, or partly from each, is 
matter of discretion with the presiding judge. No abuse of the 
discretion appears in this case. 

2. Prosecution for felony is not a condition precedent to the recovery 
of damages (actual or punitive) for a personal injury. 

3. Where a cross-interrogatory, such as, ‘‘ Are you not able to attend 
the court in person?” is clearly answered in the affirmative by 
implication, the failure to answer expressly will not oblige the 
court to suppress or exclude the direct interrogatories and answers. 

4, A female witness, though a party to the suit, and residing in the 
county, is not obliged, as a general rule, to attend court in order to 
testify. 
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5. Unless all the evidence of a witness is objectionable, the particu- 
lar part which is objectionable should be specified in the motion 
for a new trial or in the bill of exceptions. 

. The witness being a matron forty years of age, such questions as, 
whether or not the plaintiff suffered an abortion? and whether or 
not flooding was caused thereby? are not so leading as to require 
the exclusion of the answers. 

- Medical evidence of the condition of the injured party after the 
suit was brought, as well as before, is admissible to show the na- 
ture and effects of the injury, and whethertemporary or permanent. 

. Jfthe injury resulted in abortion, evidence touching the conse- 
quences of abortion upon the mother’s future health is evidence 
relating to the past injury, and not to future injuries. 

. A question put to a medical witness thus, ‘‘ How would those 
troubles affect the nervous system?’’ does not inquire for dicta 
or opinions of the profession at large, but for the individual opin- 
ion of the physician under examination. And though not confined 
to the nervous system of this particular woman, the question is 
relevant as an inquiry concerning a pathological law to which her 
system as being that of a woman, is or may be subject. 

10. Where there is evidence tending to show that the state of im- 
paired health and diminished ability to labor, attributable to the 
injury, may endure through life, the mortuary tables are admissi- 
ble in evidence to aid the jury in dealing with the elemant of time 
involved in their computation of the damages. ” 

11. Though the plaintiff's father was present when she received the 
injury, hisdeclarations, made several days afterwards, are not evi- 
dence for the defendant, even under the special circumstances of 
the present case. 

12. Under the charge as given, it was not at all necessary to caution 
the jury against allowing damages for disappointed maternal hopes 
and anticipations. 

1%. As to the mere right of the plaintiff to recover, the verdict is not 
contrary to law to evidence, to the weight of evidence, or to the 
principles of equity and justice ; to the extent of settling the right, 
the verdict should stand as final and conclusive. 

14. Two verdicts, finding heavy damages for the alleged injury, hav- 
ing been rendered, the second for more than twice as much as the 
first, the wide difference between them in amount may, in the 
light of the whole case, justify the judicial mind in suspecting 
bias or prejudice, and the presiding judge having ordered a new 
trial because the second finding was excessive, and this court not 
being thoroughly convinced that there was error in so doing, 
affirms the judgment, with the qualification and direction that the 
plaintiff’s rights torecover stand and remain established, and that 
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the new trial be had upon the question of amount, and that only. 


Let the damages be assessed again, as speedily as practicable, by 
another jury. 5 


March 5, 1887. 


Damages. Actions. Criminal Law. Interrogatories. 
Witness. Practice in Superior Court. Evidence. New 
Trial. Verdict. Practice in Supreme Court. Before 


Judge Roney. Richmond Superior Court. April Term, 
1886. 


To the report contained in the decision, it is necessary 
to add only the following, which were, in substance, the 
grounds of the motion for a new trial: 

(1.) Because the court overruled a motion to strike the 
plaintiffs’ declaration on the ground that the allegations 
therein made a case of criminal negligence amounting to 
a felony, and contained no averment of any prosecution 
commenced previously or concurrently with the filing of 
the writ; and also because the court refused to charge the 
jury that aggravating circumstances cannot b2 found to 
exist unless such as would make the driver liable to con- 
victioh for criminal negligence; and that, unless such 
_ negligence is prosecuted for before, or simulta- 
néously with, the commencement of the suit, there can be 
no recovery by plaintiffs, unless the jury find such negli- 
gence was not a crime. 

(2.) Because the court overruled the motion of the de- 
fendant, made before the empanelling of any jury, to have 
the case tried before a special jury, a new trial having 
been granted to the defendant May 2, 1885, the court stat- 
ing, as to such motions, they were to be granted only in 
his discretion, and the only case where he had permitted 
it was where there had been a verdict of two juries, and a 
third trial was had. 

(3.) Because the court overruled the objection of de- 
fendant’s attorneys to the execution of the interrogatories 
taken out by the plaintiffs for the examination of Mrs. 
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Powell ;—the ground of objection being that this plaintiff 
had failed to answer the first cross-interrogatory as to her 
physical ability to attend court. ‘[The cross-interrogatory 
and answer were as follows: “ Are you not able to attend 
the court in person, and is not your examination by inter- ~ 
rogatories of your own seeking?” (A.) “The examina- 
tion at my house is of my own seeking. I have never 
been in a court-house, and fear that I could not attend as 
a witness personally, as the surroundings would excite me 
so that I could not answer the questions which might be 
propounded to me, intelligently.” ] 

(4.) Because the court admitted in evidence the answer 
of Mrs. Nathan Davis to the direct interrogatoy which had 
been objected. to at the time the interrogatories were 
crossed and the same renewed when the testimony was 
offered. [The following were the 3d and 4th interrogato- 
ries objected to as leading: “ What, if anything, happened 
to Mrs. Powell in the course of her ilIness? Did she, or 
not, suffer an abortion or miscarriage? If you answer that 
she did, state particularly what consequences, if any, fol- 
lowed said abortion or miscarriage.—State whether or not 
flooding, and to what extent, was caused by said abortion 
or miscarriage, and how long it continued, and its effect 
upon Mrs. Powell.”] 

(5.) Because the court allowed, over the objection of 
defendant’s attorneys, the testimony of the witness, Dr. 
Baker, as to the condition of Mrs. Powell after the com- 
mencement of this suit, and particularly as set out in the 
brief of evidence. 

(6.) Because the court refused to allow the introduction, 
in behalf of defendant, from E.G. Mosher, superintendent, 
the statements of Francis L. Dye, father of Mrs. Powell, 
who was shown by the testimony to have been present at 
the time of the alleged injury, and who was the first to 
report the circumstances thereof to this witness four days 
after the alleged occurrence—The ground of objection, 
which was sustained by the court, was that the witness © 
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was dead ; while the defendant claimed the testimony to be 
admissible, in view of the testimony already in with ref- 
erence to the interview had between Powell, the father 
of the husband, and Patrick Walsh, the president of the 
defendant, with the knowledge and sanction of the plain- 
tiff and her husband, and also to rebut the presumption 
of negligence, and to show why no action was had with 
reference to the driver of the car on that occasion. 

(7.) Because the court refused to charge the jury that 
injuries to the maternal hopes and anticipations from mis- 
carriage of the plaintiff, cannot be considered by the jury 
in estimating damages. 

(8), (9) and (10.) Because the verdict was contrary to 
certain specified charges of the court, and to the evidence 
and the principles of justice and equity. 

(11.) Because the verdict was excessive. 

(12.) Because the court overruled the objection to the 
testimony of Dr. Baker as to future injuries of Mrs. Pow- 
ell, particularly as to the future consequences of miscar- 
riage and abortion, and in allowing the question, “ How 
would those troubles affect the nervous system; those 
troubles that grow out of a violent injury, causing abortion?” 
the answer being, “Those internal injuries to the womb 
would affect the nervous system then and afterwards. 
Afterwards they might affect it seriously and might not. 
I don’t know that there is necessarily any affection to the 
nervous system, or any serious affection, but there might 
be, and those injuries would be of that character.” The 
ground of objection was that the witness was called upon 
to testify as to the deta or opinions of the profession gen. 
erally as to the general effect of miscarriage, and not con- 
fined by the court to injurious effect to the plaintiff, and 
the plaintiff's pleadings did not authorize a recovery for 
such future injuries to Mrs. Powell. 

(13.) Because the court admitted, over the objection of 
defendant’s attorney, the mortuary table, as published in 
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70 Ga. 845, the ground of objection being that they were 
not material or admissible under the pleadings. 

The court overruled all the grounds except the eleventh, 
but granted a new trial on thatone; and to this the plain- 
tiffs excepted. The defendant filed a cross-bill of excep- 
tions, alleging error in the overruling of the other grounds. 


Foster & Lamar, for plaintiffs. 


Frank H. Mitier; J. S. & W.T, Davinson; M. P. Car- 
ROLL, for defendant. 


Bueck.ey, Chief Justice. 





The suit was for a personal injury to Mrs. Powell, and 
the jury rendered a verdict for $7,500 damages. The court, 
upon motion of the defendant, granted a new trial on the 
sole ground that the damages were excessive. There were 
divers other grounds embraced in the motion, all of which 
were presented in the Supremes Court by a cross-bill of 
exceptions. We shall dispose of the questions raised 
without much explanation as to the machinery by which 
they were evolved. 

1. Except in a mind disappointed by the verdict, there 
could be no possible doubt of the legitimacy of the jury. 
It was legally selected anu organized. Whether, on a new 
trial in a civil case, the-jury shall be taken from the grand 
jury, or the traverse juries, or partly from each, is matter 
of discretion with the presiding judge. Acts of 1884-5, 
p- 93; Code, §§2925, 3932; 68 Ga. 4383; 72 Ga. 635. No 
abuse of the discretion appears in this case. 

2. To insist on a prosecution for felony, in order to open 
the way to a recovery for the civil injury, is to walk back- 
wards. The old Jaw on the subject has been left behind. 
Prosecution for felony is not a condition precedent to the 
recovery of damages (actual or punitive) for a personal 
injury. Code, §2970; 74 Ga. 857. 

8. The testimony of Mrs. Powell, the plaintiff, was taken 
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by interrogatories. One of the cross-interrogatories, in- 
quiring as to her ability to attend court, was not answered 
in express terms either way. But the answer she gave 
clearly implied an affirmative response—so clearly that 
there could be no rational doubt of its meaning. Where 
a cross-interrogatory, such as, “ Are you not able to attend 
the court in person ?” is clearly answered in the affirmative 
by implication, the failure to answer expressly will not 
oblige the court to suppress or exclude the direct interrog- 
atories and answers. 

4, It was suggested, but I believe not argued, that as 
Mrs. Powell resided in the county and was not unable to 
appear and testify in person, her evidence, taken by inter- 
rogatories, could not be read. A female witness, though a 
party to the suit, and residing in the county, is not obliged, 
as a general rule, to attend court in order to testify. The 
Code, §3878, in enumerating those whose testimony may 
be taken by interrogatories “at the instance of either 
party,” specifies as one class “all female witnesses.” Be- 
ing a party does aot hinder the examination of a witness 
by interrogatories at his own instance, on other grounds 
recognized by statute. Cutchervs. Jones,41 Ga.675. And 
we see not why being a party should take away the privi- 
lege of a female witness. Doubtless, for special reasons 
shown to the court, personal attendance might be required, 
but the present instance stands on the general rule. 

5. The evidence of Mrs. Davis objected to was contained 
in answers to interrogatories, and these appear in the re- 
cord, but neither from the motion for a new trial nor from 
the bill of exceptions can we ascertain what particular part 
or parts of this evidence were pointed out to the court 
below as objectionable. Certainly the whole of it was 
not inadmissible. This being so, the objection was proba- 
bly too broad, comprehended too much, and for that reason 
might have been overruled. Unless all the evidence of a 
witness is objectionable, the particular part which is ob- 
jectionable should be specified in the motion for a new 
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trial or in the bill of exceptions. This may be done either 
by quotation or by reference to the brief of evidence; but 
if by reference. it should be definite and distinct, so that 
this court could know where to begin and where to stop. 
The reference which we have now is to the whole of Mrs. 
Davis’s evidence, or the whole of certain answers, but as 
neither of these wholes is, as a whole, bad, we cannot say 
that the court erred in overruling the objection. 

6. The questions objected to as leading were not well 
formulated, but considering the sex and age of the witness, 
and the nature of the subject-matter, their form neither 
led nor misled her, in all probability We mean she 
would, most probably, have testified as she did had the 
questions been faultless. Itis not good practice, however, 
to put questions with a single alternative, when it can be 
avoided without too much circumlocution. 

The witness being a matron forty years of age, such 
questions as whether or not the plaintiff suffered an abor- 
tion? and whether or not flooding was caused thereby ? 
are not so leading as to require the exclusion of the an- 
swers. 

7, 8, 9. Medical evidence of the condition of the injured 
party after the suit was brought, as well as before, is ad- 
missible to show the nature and effects of the injury, and 
whether temporary or permanent. 

If the injury resulted in abortion, evidence touching 
the consequences of abortion upon the mother’s future 
health is evidence relating to the past injury, and not to 
future injuries. 

A question put to a medical witness thus, “ How would 
those troubles affect the nervous system?” does not in- 
quire for dicta or opinions of the profession at large, but 
for the individual opinion of the physician under exami- 
nation. And though not confined to the nervous system 
of this particular woman, the question is relevant as an 
inquiry concerning a pathological law to which her sys- 
tem, as being that of a woman, is or may be subject. 
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These propositions, I venture to say, carry the evidence 
of their truth upon their face. None but a zealous advo- 
cate, whose case has suffered from their application, would 
think of disputing them. Brief as they are, they rule 
several grounds of the motion for a new trial. 

10. Where there is evidence tending to show that the 
state of impaired health and diminished ability to labor 
attributable to the injury may endure through life, the 
mortuary tables are admissible in evidence to aid the jury 
in dealing with the element of time involved in their 
computation of the damages. 

There was such evidence in this case, and the tables 
were, therefore, relevant. One who is to live long in pain 
is more damaged than one who has to endure suffering but 
for a brief term. Test this by applying it to two cases 
and contrasting them, the first in which pain is to last only 
for aday, and the second for twenty years. It may be 
thought that the loss of ability to labor is not pain, but 
this isa mistake. There is no greater blessing of life than 
ability to labor, even though the proceeds may belong to 
another. It is better for happiness, as well as for virtue, 
to work for nothing than to be.idle. A physical injury 
that destroys the power of a human being to labor is one . 
of the most serious injuries that it is possible to inflict. 
True, it is not to be measured by pecuniary earnings where 
the suit is by a married woman; for such earnings, as a 
general rule, belong to the husband, and the right of action 
for their loss is in him but the wife herself has such an 
interest in her working capacity as that she can recover 
something for its destruction and what she isto be allowed 
ought to be more or less according to the length of time 
during which her privation is likely to continue. Such 
privation may well be classed with pain and suffering, 
especially where it involves the breaking up of established 
habits. To man or woman accustomed to work, enforced 
idleness is torture. 

11. What the plaintiff's father said several days after the 
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alleged injury was not evidence against her. The special 
facts did not warrant any departure from the general rule, 
that what one person says is not to be heard to affect the 
interest of another. The father’s presence at the time of 
the injury has no relevancy to the question. He wascom- 
petent to testify but not to talk. Though the plaintiffs 
father was present when she received the injury, his de- 
clarations, made several days afterwards, are not evidence 
for the defendant, even under the special circumstances of 
the present case. 

12. On the question whether the court ought to have 
delivered specific instructions to the jury touching the loss 
of the unborn child, as an element of damage to the mother, 
we have examined the general charge’as given; and if the 
jury understood it, and we take it for granted they did, 
they were by it guarded from any danger of going wrong 
on that subject. The charge brought to their attention 
such matters as they were to consider in assessing damages, 
end this was not in the list. Under the charge as given, 
it was not at all necessary to caution the jury against 
allowing damages for disappointed maternal hopes and 
anticipations. . 

13. This was a second verdict for the plaintiff, and on 
her right to recover, the evidence is no less satisfactory to 
us than it was to the court below. As to the mere right 
of the plaintiff to recover, the verdict is not contrary to 
law, to evidence, to the weight of evidence, or to the prin- 
ciples of equity and justice; to the extent of settling the 
right, the verdict should stand as final and conclusive. 

11. The second verdict was for more than twice the 
amount of the first. In amount only was the latter unsat- 
isfactory to the judge who presided at the trial. He 
thought the sum awarded was too much. We do not know 
whether it was or not, but we do know that both verdicts 
gave heavy damages. In neither of them were the dam- 
ages nominal, or anything like it. Two juries differed, and 
differed substantially on the mere question of dollars and 
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cents, each of them recognizing the right to recover a large 
sum. Two verdicts finding heavy damages for the alleged 
injury, having been rendered, the second for more than 
twice as much as the first, the wide difference between 
them in amount may, in the light of the whole case, justify 
the judicial mind in suspecting bias or prejudice, and the 
presiding judge having ordered a new trial because the 
second finding was excessive, and this court not being 
thoroughly convinced that there was error in so doing, 
affirms the judgment, with the qualification and direction 
that the plaintiff's right to recover stand and remain estab- 
lished, and that the new trial be had upon the question of 
amount, and that only. Let the damages be assessed again, 
as speedily as practicable, by another jury. 

We exercise the power of direction under the Code, 
§§218, par. 2,4284. This we do without overlooking the 
case of Savannah Railway vs. Harper,70 Ga. 120. We 
deem the powers of this court, under the Code, much more 
ample in the matter of awarding direction than are those 
of the superior court to shape what may be termed special 
proceedings or results without direction from this bench. 

Judgment affirmed. 


Kroee vs. Tot ATLANTA AND West Pornt Rarroap ef 
al., and vice versa. 


1. Inasuit against two railroad companies, testimony was offered that 
the general manager, who had full control of the roads and all the 

_ employés upon them, and who had no superior officer as to the 
management of the cars, engines and tracks, and whose duty it 
was to know everything connected with the road and to keep every- 
thing in proper order, was informed by the conductor of a train on 
which he was riding that the train on which the plaintiff was at 

- work had been wrecked and where it had occurred, and thereupon 
remarked that he had told the roadmaster that those curves were 
too high; also that he went to the scene of the wreck, and after 
examining as to its cause, and while pursuing his investigations, 
went to the plaintiff, who was the engineer of the wrecked train, 
and asked him what, in his opinion, caused the wreck; that the 
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plaintiff said he thought it was a broken rail, but was not positive ; 
that the general manager said that the plaintiff was mistaken ; that 
the plaintiff asked him, as he had made an examination since the 
wreck, what, in his opinion, caused it, to which the general man- 
ager responded that it was too much elevation on the curve; that 
the plaintiff asked if he was positive about it, to which the general 
manager responded, yes, he knew it, and that thereafter he would 
remedy that, and would have no more such accidents from that 
fault: 

Held, that these admissions or statements of the general manager 
were admissible in evidence. He was the alter ego of the corpora- 
tion in this matter. His statements as tothe condition of the 
road were made while in the line of his duty, it being his business 
to know the condition of the road, and upon being informed by an 
agent of the road of the wreck, what he then said was dum fervet 
opus. It was admissible also as showing knowledge of the cor- 
poration as to the improper construction and condition of the road 
before the accident. 

(a.) The statements of the general manager to the plaintiff were ad- 
missible further as part of the res gestx, it being his duty to inves- 
tigate the cause of this disaster, and such statements being made 
while he was pursuing his inquiries. 

(b.) The grant of a new trial, on the ground that such evidence should 
not have been admitted, was erroneous. 

2. This court is not beend. by the interpretation of the common law 
made by the courts of Alabama, although the injury for which 
suit is brought occurred in that State, but this court will decide 
what isthe commonlaw. As tothe construction which the courts 
of that State place upon its own statutes or other local laws bear- 
ing upon the case, this court will foliow their decision. 

(a.) What the decisions of the courts of Alabama are on the question 
of the liability of the master for an injury done to one servant by 
the negligence of another, and who are fellow-servants, is left in 
some doubt. 

. A fellow-servant is one employed about the same work with the 
servant injured and whose negligence caused the injury to the ser- 
vant complaining. 

. If arailroad company knows of the improper construction of its 
road-bed, and that the cross-ties and other superstructure are rot- 
ten, and if the company fails to make suitable repairs, this is 
negligence on its part, and it will be liable for any injury that 
might occur on that account to any one, whether a servant of the 
corporation or not, notwithstanding that the failure to repair was 
owing to the negligence of the general manager and superintend- 
ent of the road, or the road-master or section-boss. If the unsound- 
ness of the roadway be known to the officers of the company who 
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are charged with the duty of repairing it, this would be notice to 
the corporation. 

5. While as toa right of action given by the statutes of Alabama, 
the statute of limitations of that State might apply to an action 
brought in Georgia, yet where a right of action arose at common 
law, such would not be the case, but the statute of limitations of 
the place where suit was brought would govern. 

6. While in one part of the charge the judge erroneously stated that 
the jury would be authorized to reduce the damages if they saw 
proper, yet in other portions of the charge this inaccuracy was 
corrected, and no harm resulted from it. 

October 12, 1886. 


Evidence. Master and Servant. Railroads. Principal 
and Agent. Comity of States. Statute of Limitations. 
Charge of Court. Construction. Before Judge Van Epps. 
City Court of Atlanta. June Term, 1886. 


Fred. Krogg brought an action for damages against the 
Atlanta and West Point Railroad Company and the West- 
ern Railway of Alabama, alleging, in brief, as follows: 
In 1883, he was employed in Atlanta by the defendants 
jointly as a locomotive engineer to run between Atlanta 
and Montgomery on the line formed by the roads of the 
two defendants. While thus running, on March 2, 1883, 
his engine was thrown from the track at or near Cusseta, 
Alabama, without fault on his part, and he was perma- 
nently injured, etc. The negligence of the defendants 
consisted in having the elevation of the curve at the point 
too high for safety, and in having a broken rail and rotten 
cross-ties. The track was otherwise in an unsafe condi- 
tion, and the defendants and their agents were negligent. 

On the trial, the evidence was voluminous and need not 
be setoutin detail. So far as necessary to illustrate the 
assignments of error, that on behalf of the plaintiff showed, 
in brief, as follows: The two roads were controlled by the 
same general manager, paymaster and general officers, and 
ran through trains from Atlanta to Montgomery, employ- 
ing jointly the same conductors and engineers, using the 
same engines and cars and having acommon pay-roll. In 
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1882, the plaintiff was employed by the defendants as an 
engineer, and on March 2, 1883, at night, near Cusseta, 
Alabama, his engine left the track, breaking the train and 
injuring him and others. This occurred on a curve, the 
elevation of the outer rail of which was too high, being 
about five inches, when it should have been one and five- 
eighths inches for a train running thirty miles an hour, 
which was a fast schedule for that line. After the catas- 
trophe, the elevation on this and other curves was reduced. 
A number of cross-ties here were rotten. The section- 
master stated that he considered the track at that point in 
safe running order, but it was not in first-class condition , 
that it had been about a year since he put new ties in that 
portion of the track; that it was the custom to do this 
about once a year; that he had applied to the road-master 
before the accident for more cross-ties, but did not receive 
them; and that, shortly after the accident, the general 
manager and road-master walked over that section of the 
track, and after that he received new ties. Cecil Gabbett 
was the general manager and the highest officer in Ala- 
bama and had charge of the running of the roads, the con- 
trol of employés and the care of the track. He was asked, 
“Ts it your duty to know all about everything going on?” 
and answered, “ Yes, sir.” Also, “ And to keep every- 
thing straight?” Answer, “ Yes, sir.’ The president had 
nothing to do with managing the road. On the night of 
the injury, Gabbett was on a train going from Atlanta to 
Montgomery, and at West Point was asleep in a car. The 
conductor, Sandwich, testified that about ten o’clock he 
went into the car where Gabbett was, woke him and told 
him of the wreck of the plaintifi’s train; and Gabbett re- 
marked that he had told the road-master that those curves 
were too high. Hethen took a car and went tothe wrecked 
train, and on arriving there made an examination of it and 
of the track, etc. The plaintiff testified that after this, 
Gabbett came into a car where he and a mail agent, Hes- 
ter. were lying, injured, and asked plaintiff what, in his 
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opinion, caused the wreck. Plaintiff replied that he 
thought it was a broken rail, but was not positive. Gab- 
bett replied, “You are mistaken.” Plaintiff then asked 
what, in Gabbett’s opinion, caused the wreck, as he had 
made an examination, and he replied, “It had too much 
elevation on thecurve.” Plaintiff asked if he was positive 
about it, and he replied, “ Yes, I know it; hereafter I will 
remedy this, and have no more accidents from that source.” 
Hester swore that he was the mail agent; that he also 
was lying in the car near the plaintiff, and heard Gabbett 
say he thought the cause of the accident was, the elevation 
was too high. 

The testimony for the defendants conflicted with that 
of the plaintiff in many particulars. Gabbett denied the 
conversations attributed to him ; and evidence was intro- 
duced to show that if the outer rail of the curve had been 
too high, the engine would not have been (as it was in fact) 
thrown off on that side; and much evidence was introduced 
as to the condition of the road-bed and track. There was 
also conflicting evidence as to the extent of the injury, 
and whether the plaintiff’s condition was the result of such 
injury or of disease. 

The jury found for the plaintiff $15,000. The defend- 
ants moved for a new trial on many grounds. The fol- 
lowing, which are stated in substance, will serve to ex- 
plain the points decided : 

(1)-(8.) Because the verdict was contrary to law and 
evidence and without evidence to support it. 

(4.) Because the verdict was excessive. 

(5.) Because the court refused to grant a nonsuit as to 
the Atlanta and West Point Railroad Company. 

(6.) Because the court struck a plea of the statute of 
limitutions, filed by the defendants, which set out that the 
injury happened in Alabama; that the statute of limita- 
tions of that State required suits for personal injuries to 
be brought within one year of the time of their occurrence. 
The court held that the law of Georgia, and not that of 
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Alabama, was applicable as to the limitation of the action, 
and struck the plea and rejected testimony offered under it. 
(7.) Because the court erred in charging the jury in the 
following language: “If you believe from the evidence 
that the plaintiff, on the 2nd day of March, 1883, was a 
joint servant of these two defendants, under contract with 
them to drive an engine on the line of their road from 
Montgomery to Atlanta, and that while in the line of his 
duty, and without fault on his part, while driving his en- 
gine along the track, near Ousseta, Alabama, said engine 
was thrown from the track because of defendants’ negli- 
gence in failing to providea suitable track or to keep said 
track in reasonably safe and good condition for the passage 
of the train of cars thereon, but that plaintiff was injured 
thereby, and has sustained damages, then the plaintiff is 
entitled to recover such amount in damages as will com- 
pensate him for his injuries thus inflicted. The jury is 
instructed that the law is, that one who is the joint servant 
of two employers, and is injured in such service, has his 
election to sue either or both of his employers.” The 
error in this charge consists in the failure of the court to 
point out to the jury that the road guilty of the neg- 
ligence causing the injury would alone be liable; and in 
charging that both defendants would be liable, the evi- 
dence in the case failing to show that the Atlanta and 
West Point Railroad, its servants, agents or employés were 
guilty of any fault or negligence causing the accident. 
(8.) Because the verdict of the jury is contrary to the 
following charge of the court: “If you believe from the 
evidence that such alleged defects existed, and that Ar- 
rington, the section-master, or any other subordinate officer 
of the company who did not represent its personality and 
stand as its substitute, knew of such defects and failed to 
repair them or to communicate them to the company, and 
the company was not negligent, the plaintiff could not 
recover. For all such casual or incidental or accidental 
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acts of negligence or omission of duty by a fellow-servant, 
the master is exempt; it is a risk of the employment.” 

(9.) Because the court erred in making the following 
charge: “If you believe from the evidence that Mr. Gab- 
bett was the superintendent and general manager of de- 
fendants, and that as such he represented a function of the 
company in the executive control and supervision of all 
its departments, and through the heads of departments 
exercised a superintendence over all of the defendants’ 
operatives and internal business and affairs, the machinery 
and appliances of the company, then Mr. Gabbett, for all 
purposes of notice and knowledge of defects in such ma- 
chinery and appliances, would represent the personality 
of the company, and would stand in law as its substitute.” 
The error in this charge consists in telling the jury that 
knowledge of defects in machinery, etc. of defendants by 
Gabbett 1s the knowledge o: the defendants, and that 
notice in him is notice in the defendants for which they 
would be liable. 

(10.) Because the court erred in making the following 
charge: “It would also be proper for you to take into 
consideration the condition of the plaintiff as to health 
and soundness when injured, and if you find from the evi- 
dence that disease or other injuries had made inroads upon 
his health at that time, and are still operating and in part 
contributed to the present impairment of his abilities 
which he claims to suffer, you would be authorized to make 
a still further reduction on that account, if you saw proper 
to do so, and you might consider any other fact or circum- 
stance, if shown in the evidence or founded upon your ob- 
servation and experience, which would properly tend to 
affect your estimate of the probable future of the plaintiff 
had he not been injured.” 

(11.) Because the court erred in refusing to charge the 
following: “Mr. Cecil Gabbett, the general manager of 
the defendant corporation, is not, in law, the defendants 
themselves, nor would the defendants be liable in this ac- 
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tion for any act or opinion of his done or expressed in the 
discharge of his duty as general manager or superintend- 
ent.” 

(12.) Because the court refused to charge as follows: 
“ Notwithstanding the fact, if it be a fact, that Arrington 
may have applied to Hughes for cross-ties and was refused, 
yetif it be a fact that the defendant had placed at Hughes’s 
disposal an ample supply of ties, and the failure to furnish 
Arrington was due to Hughes’s negligence or inattention, 
then this was the negligence of a fellow servant, for which 
the defendants are not liable.” 

(13.) Because the court erred in refusing to charge the 
following language: “ Under the laws of Alabama in force - 
at the time of said injury, the general superintendent and 
manager of a railroad, as well as the road supervisor, the 
section-master and the conductor of the construction train 
which carried material to keep in repair the track of a rail- 
road, are each and all fellow-servants with the engineer 
on a passenger train, and if an engineer of a passenger 
train was injured by the carelessness or neglect of duty of 
either or all of said officers or employers, done or suffered 
in performance of their duties as such officers, then the 
defendant corporations would not be liable therefor, unless 
the said officers or agents be shown by evidence to be 
unfit for their respective positions ; or unless it be shown 
that the defendant failed or refused to furnish proper and 
sufficient material to safely and properly operate their 
railway.” 

(14.) Because the court erred in refusing to charge the 
following language: “The fact, if it be a fact, that Cecil 
Gabbett, the general manager of the defendant corpora- 
tions, may have expressed an opinion that the accident 
which injured plaintiff was caused by an improper eleva- 
tion of the outer rail of the curve where the accident 
occurred, is not, within itself, sufficient to fix a liability 
upon the defendants for said injury; especially is this the 
law, should the evidence show that the said improper ele- 

v 77-14 
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vation, if there was such, would have caused the engine 
to leave the track on the opposite side thereof from that 
on which it did leave the same.” 

(15.) Because the court erred 1n refusing to charge the 
following language: “ The fixing of the elevation of curves 
is not such a function as could properly be performed by 
the defendant corporations as such, but is such a duty as 
is required to be performed by servants or employés of the 
defendants; and if there be any neglect or misconduct in 
this particular, the law of Alabama, which governs this 
case, will attribute it to the said servants or employés and 
not to the corporations themselves, and the defendants are 
not liable therefor, unless they had notice thereof in time 
‘to have the same remedied, and notice thereof to a fellow- 
servant or co-employé with the plaintiff would not be no- 
tice to the defendant.” 

(16.) Because the court erred in charging the jury as 
follows : “ In such cases, the plaintiff would owe the duty to 
his common employés to drive the engine over the entire 
way with care and skill, as joint servants of both under 
their arrangement with him; and the two defendants 
would owe to him the correlative duty of furnishing to 
him machinery and appliances adequate and proper for 
the use to which it was to be applied and to maintain it 
in like conditions over the whole way.” 

(17.) Because the court erred in charging the jury as 
follows: “Thesuperintendent or immediate representative 
and managing agent of a corporation, who is entrusted 
with the exercise of a function of the companies which, in 
the nature of the case, the stockholders or board of directors, 
in their aggregute capacity, could not efficiently exert, and 
‘ under whose supervision and-orders its affairs and business, 
in all of its departments, is conducted, stands as a substitute 
for the corporation. He represents its legal personality. 
Notice to him is notice to the corporation. Knowledge in 
him, actual or imputable from the circumstances, is knowl]- 
edge in the corporation. Negligence in him, in respect of 
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the duties he is called upon-to discharge by virtue of his 
position as the executive officer of the corporation, i8 the 
negligence of the corporation itself.” 

(18.) Because the court erred in admitting the following 
evidence by Fred. Krogg, plaintiff, over the objection of 
defendants, the same being a conversation between witness 
and Cecil Gabbett: Witness told Gabbett that he thought 
a broken rail caused the wreck. Gabbett replied, “ You 
are mistaken; it was too much elevation on the curves.” 
This evidence was: objected to on the ground that an ad- 
mission by Gabbett, made after the accident, could not be 
given in evidence to bind the defendants, the same not 
being a part of the res gestw. This conversation occurred 
not less than five or six hours after the accident. 

(19.) Because the court erred in permitting James G. 
Hester, a witness for the plaintiff, to testify, over the ob- 
jection of defendants, as follows: “I was present in the 
postal car with plaintiff after the injury, and heard Gab- 
bett tell Krogg that he thought the cause of the accident 
was the elevation of the road on one side, the higher ele- 
vation on one side.”——Objected to on the ground that an ad- 
mission by Cecil Gabbett as to the cause of the accident, 
not being res geste, was not admissible to bind the de- 
fendants, and this conversation, or these admissions, were 
made five or six haurs after the accident. 

(20.) Beeause the court committed error in allowing W. 
D. Sandwich, a witness for the plaintiff, to testify, over the 
objection of defendants, that he heard Cecil Gabbett say, 
on the night of the accident, to plaintiff, that he, Gabbett, 
had told the road-master that those curves were too high. 
This conversation occurred several hours after the acci- 
dent.—Objected to because the sayings of Gabbett were 
inadmissible to bind the defendants, not being a part of 
the res geste. 

The.motion was sustained on the 18th ground only, and 
the plaintiff excepted. The defendants filed a cross-bill of 
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exceptions, assigning error on the refusal to grant the new 
trial‘upon all the grounds taken in the motion. 


Hopkins & Gunn, for plaintiff. 
Briasy & Dorsry ; GEzo. P. Harrison, Jr., for defendants. 


BLANDFORD, Justice. - 


1. The question presented by the original bill of excep- 
tions and record is, was the court right in granting a new 
trial upon the ground alone of the admission of the state- 
ments of Cecil Gabbett in evidence against the defend- 
ants? One of these statements was, when Gabbett was at 
West Point asleep upon the train en route to Montgomery, 
he was informed by the conductor of that train that Krogg’s 
train had been wrecked, and of the place where it had been 
wrecked. Gabbett remarked, “that he had told the road- 
master that those curves were too high.” Gabbett was 
the general manager of both roads, with his residence at 
Montgomery ; he’ had full control of the roads, also of all 
the employés for the cars, engines and the track; there 
was no officer above him in this regard ; it was his duty to 
know everything about the road and to keep everything 
straight. Gabbett went to the wreck, and after examining 
as to its cause, and while pursuing his investigations, he 
went to the plaintiff, who was the engineer of the train 
when wrecked, and who had been seriously hurt, and asked 
him, “what, in his opinion, caused the wreck?” Krogg 
told him, “he thought it was a broken rail, but was not 
positive.” Gabbett replied, “ You are mistaken.” Krogg 
then said, “ As you have made an examination,” since the 
wreck, what, in his opinion, caused the wreck? Gabbett 
said, “It had too much elevation on the curve.” Krogg 
then asked, “ Are you positive about it?” Gabbett said, 
“Yes, I know it. Hereafter I will remedy this, and have 
no more such accidents from that fault.” 

This court is of the opinion that these admissions or 
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statements of Gabbett, the chief manager of the property, 
road-ked, etc. of the corporation, were properly admitted 
under the facts of this case. He was the alter ego of the 
corporation in this matter. His statements as to the con- 
dition of the road were made while in the line of his duty, 
it being his business to know the condition of this road, 
and upon being informed of the wreck by an agent of the 
road, what he then said will be considered as having been 
said dum fervet opus; the work was then hot with him and 
his statements then as to the cause of the accident were 
virtually the statements of the corporation itself. It was 
further admissible as showing knowledge of the corpora- 
tion as to the improper construction and condition of the 
road before the accident. The statements of Gabbett to 
Krogg as to the cause of the wreck were admissible, not 
only for the reasons already stated, but upon the ground 
that they were part of the res gestz. It was Gabbett’s 
duty to investigate the cause of this disaster, and while he 
was pursuing his inquiries actually thus engaged, he made 
the statement to Krogg already set out. This was virtually 
the ruling of this court in 34 Ga. 337; 56 Ga. 276. IJm- 
boden vs. Etowah and Battle Branch Mining Company, 10 
Ga. 88; Edwards vs. Cotton States Life Ins. Co.. 74 Ga. 
220; Dobbins vs. Pyrolusite Manganese Co., 75 Id. 450; 
Georgia Railroad Co. vs. Smith, Gov., 76 Id. 634. 

We do not mean to say that the general rule is not as 
that contended for by the able counsel for plaintiff in error, 
to-wit, that a railroad company is not bound by the admis- 
sions of an agent as to an occurrence after the same has 
taken place, but we think that that rule is subject to the 
qualifications already stated. If the agent be in the per- 
formance of a duty of the corporation, while thus per- 
forming that duty, what he says as to any defect in the 
structure of the road is res gestx as to such defect, and his 
admissions are the admissions of the corporation. So we 
think that these statements of Gabbett were properly ad- 
mitted in evidence by the court below, and that the court 
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erred in granting a new trial on the ground that there was 
error in the admission of this evidence, and the judgment 
is reversed. 

2. The cross-bill of exceptions raises many questions, 

and it is insisted that the law, as declared by the Supreme 
Court of Alabama, is the law of this case, although that law 
be the common law. What the decision of that court may 
be on the question of the liability of the master for an in- 
jury done to a servant by the negligence of another ser- 
vant, and who are fellow-servants, is left in doubt by the 
decisions of its Supreme Court. See 42 Ala. 672; 61 Jd. 
554; 67 Id. 18. In these cases, that court seems to rule 
that Gabbett is not a fellow-servant with Krogg, the en- 
gineer, and we think that this view 1s correct, although in 
59 Ala. 251, the contrary 1s held , but we are not bound by 
the interpretation of the common law, as made by the courts 
of Alabama; as to what is the common law on this sub- 
ject, this court is not only competent to decide, although 
the accident occurred in Alabama, but it is its duty to de- 
cide, the common law being the same in both jurisdictions. 
As to the construction which the courts of that State place 
upon its own statutes or other local laws bearing on the 
case, we will. follow such construction. And this was the 
ruling of the Supreme Court of the United States in Hough 
vs. The Texas Pacific Railroad, 100 U. S. Rep. 214. 
“"3.. The decisions of this court have been uniform, that a 
fellow-servant is one employed about the same work with 
the servant injured, and whose negligence caused the in- 
jury to the servant complaining. ,, See 30 Ga. 146, 150, in 
which Judge Stephens takes a philosophical view of this 
question, and ruled as this court did in Bain vs. Athens 
Foundry, decided two terms ago, 75 Ga. 718; but the 
case cited in 100 U.S. is a learned and able opinion and 
is absolutely decisive of this question. If any doubt 
formerly existed as to who were fellow-servants, that decis- 
ion resolves the doubt. 

4, Again, ifarailroad corporation know of the improper 
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construction of its road-bed, and that the cross-ties and 
other superstructure are rotten, or if the same be known to 
the officers of the road who are charged with the duty of 
repairing the same, this would be notice to the corpora- 
tion; and if the corporation fail to make suitable repairs, 
this is negligence on the part of the corporation, and it 
would be liable for any injury that might occur on that 
account to any one, whether he be a servant of the corpor- 
ation or not, notwithstanding the failure to repair was 
owing to the negligence of the general manager and super- 
intendent of the road or the road-master or section-boss. 

5. It is insisted that, as this injury arose in Alabama, 
the period of the statute of limitations is that prescribed 
by the statute of that State. We do not agree with this 
view of the counsel for the defendant companies; it would 
seem that at this day it would require neither argument 
nor authority to settle this point. The counsel refer to 
Lacy’s case, 43 Ga. 461, to sustain this proposition. In 
that case, the injury was the homicide of plaintiff's husband 
which occurred in Alabama. That State, by statute, gave 
a right of action to the administrator of the person killed, 
but limited the time for bringing the action to one year 
from the time the cause of action accrued. This court 
held that the case was barred, it not having been brought 
within one year. But in the case being now determined, 
the plaintiff had a right of action at common law, and the 
statute of limitations is the ordinary statute which applies 
toactions fortorts. In such cases, the statute of limitations 
of the place of the forum governs. Townsend vs. Jemison, 
9 Howard, 407. 

6. It is further contended that the court below commit- 
ted manifest error in instructing the jury that they ‘ would 
be authorized to reduce the damages,” etc., if they see 
proper. Wethink that this charge is objectionable, in that 
it turns the jury loose to do as they pleased, and we think 
the court should hold them well in hand; but we held in 
Georgia Railroad vs. Pittman, 73 Ga. 325, that such 
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a charge as this was cured by other portions of the charge, 
in which the court confined the jury to their duty as to 
their finding. Immediately after the charge complained 
of follow two charges by the court, the same being re- 
quests of defendants’ counsel, and these requests corrected 
the looseness of the charge complained of; so we think 
no harm resulted from the charge. The judgment of the 
court in refusing to grant the new trial upon the grounds 
taken in the cross-bill is affirmed. 

Judgment reversed on main bill of exceptions and af- 
firmed on cross-bill. 


Fostzr, Mitpurn & Company vs. THE Bioop Baum Com— 
PANY et ai. 


1. A label bearing the names of the proprietors, the name of their 
medicine and of their place of business, the names of variaus dis- 
eases, etc., and taking distinctive character chiefly from a device 
consisting of a letter of the alphabet nine times repeated, the repe- 
titions being arranged in three vertical columns separated by lines 
or bars, so as to form three groups of three B’s (B. B. B.), and 
when applied to the goods, presenting to the eye on each of three 
sides of the package this triple combination of the letter, in con- 
spicuous type, may, by actual use in commerce, become such a 
badge of origin and ownership of goods as to be the subject of pro- 
tection against any colorable imitation likely to deceive the public 
and injure the proprietors in their trade. 

. But a preliminary injunction should not be granted, all questions 
of fact involved being for determination by a jury, and there being 
no irreparable mischief likely to ensue from awaiting a verdict and 
final decree thereon. ; 


March 5, 1887. 


Trade-Marks. Labels. Injunction. Before Judge Mar- 


SUALL J. CLAkKE. Fulton Superior Court. September 
Term, 1886. 


On February 20, 1886, Foster, Milburn & Company filed 
their bill against the Blood Balm Company e¢ ai., alleging, 
in brief; as follows: In 1881, Thomas Milburn & Co. were 
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residing and doing business in Toronto, Canada. They 
’ manufactured and sold certain bitters and adopted for their 
use a trade-mark, which they had registered in the patent 
office at Washington, D. C. Cotemporaneously with its 
adoption, they invented and adopted as a vehicle and part 
of it a printed wrapper. They have used this trade-mark 
and wrapper continuously in their business since 1880, and 
have acquired a title thereto at common law. It has been 
their practice to print this trade-mark on paper wrappers, 
and then secure them to the package containing the bitters 
or box containing the bottle. On February 16, 1884, the 
owners of this trade-mark and wrapper formed, with oth- 
ers, the firm of complainants, who do business in various 
parts of the United States, having their principal office at 
Buffalo, N. Y. By the terms of this partnership, they ac- 
quired and now have the right to the exclusive use of the 
trade-mark in the United States in the manufacture and 
sale of the class of merchandise to which it has been ap- 
propriated. Since that time they have manufactured and 
sold bitters under that trade-mark and wrapper throughout 
the United States, and the medicine .is held in high esti- 
mation by the public, and complainants have derived a 
large revenue therefrom. About June 25, 1884, the. nat- 
ural persons who are defendants to the bill began manu- 
facturing a medicine given out by them as a remedy for 
blood complaints at Atlanta, Georgia, and sales of it were 
made at many places in the United States. Subsequently, 
they formed a corporation, known as the Blood Balm Com- 
pany, and the manufacture and sale has been continued 
by it since December 19, 1885. This medicine has been 
and is being enclosed in a paper box or wrapper bearing a 
counterfeit mark greatly resembling that of complainants. 

Immediately upon adopting their trade-mark and wrap- 
per, Thos. Milburn & Co. affixed it to every one of their 
bottles of bitters and so sold them, while the trade-mark 
became known to the trade and to all persons buying the 
medicine as the peculiar marks and designation of the 
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bitters; and since complainants’ firm was organized, they 
have continued such use and sale, and they claim the ex- ° 
clusive right to use such trade-mark and wrapper for the 
bitters. They assert that the following similarities exist 
between their trade-mark and wrapper and the wrapper 
of defendants: In each wrapper large B’s are the most 
prominent features ; on each they are black, and are brought 
out by red and white in proximity ; in each there are three 
columns of B’s, each column containing three B’s; in each 
wrapper three rows of B’s run across the sheet, and three 
run down, making the same in number, that is, nine in 
each, the B’s in each being collocated in the same vertical 
and horizontal order; the B’s in the middle column of 
defendant’s wrappers and the B’s in each column of the 
complainants’ are inscribed, with the assertion of what the 
medicine cures, in white letters; in each wrapper every 
B is the initial of a particular word in a name of a med. 
icine consisting of three words; the colors, red, black and 
white, are contrasted conspicuously in each and in a simi- 
lar manner; the wrapper of defendants says the medicine 
cures itching, humors, hereditary taint, impure blood, 
boils, pimples, eruption, and plaintiffs’ wrapper essentially 
the same, using other synonymous words, except pimples; 
the medicines covered by each wrapper are blood-medi- 
cines; both are put in bottles, the price stated at the bot- 
tom of each being the same; on each wrapper the propri- 
etary name is in the same relative place and the expres- 
sion of the name similar. 

In view of these similarities, the wrapper of defendants 
must have been fraudulently copied from the trade-mark 
and wrapper of complainants. At any rate, complainants 
claim the exclusive right to use such trade-mark and 
wrapper. Large quantities of the medicine manufactured 
by defendants have been and are being, by them or by 
their contrivance, offered for sale and actually sold to drug- 
gists and others in the United States and passed off to 
people for genuine articles of complainants’ manufacture. 
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Defendants have made large profits from this —— for 
which they should account. 

Discovery was waived. The prayers were for injunction, 
account, recovery of damages, subpwna and general relief. 

The complainants amended their bill, alleging, in brief, 
as follows: When the original bill was filed, they had not 
discovered that their trade-mark, as registered, claimed 
for them “B. B.” instead of “ B. B. B.;” that the failure 
to insert the third B was probably dine to the misunder- 
standing of their agent in Washington or some inadvertence. 
From the very first use of the trade-mark and wrapper, 
complainants designated the medicine as B. B. B., and it 
became so known to the trade, and purchasers commonly 
ordered it by that name. Such designation belongs to 
complainants’ bottles alone and is a part of their trade- 
mark and wrapper. Defendants are proceeding to sell 
the Botanic Blood Balm in various parts of the United 
States under the name of B. B. B., and are actively com— 
peting with complainants in the region where their bitters 
are mainly sold, and by reason of the identity of the desig— 
nation of the two medicines, orders to druggists and dealers 
for the medicine of complainants may very probably be 
filled by delivering the medicine of defendants. Injunc- 
tion to restrain the use by defendants of the name B. B. B. 
and the trade-mark and wrapper was prayed. 

The Blood Balm Company answered the bill, in brief, 
as follows: It was incorporated December 19, 1883, and 
is engaged in the manufacture and sale of the medicine 
known as Botanic Blood Balm and also as B. B. B. It 
alone has the right to manufacture that medicine and sell 
it, except in cases where it has conferred the right of sale 
upon dealers purchasing from it. It denies that its medi- 
cine is put up or sold in a paper box or wrapper which is 
a counterfeit of the package used by complainants, or that 
it has copied or counterfeited the trade-mark of complain- 
ants, or that its trade-mark is identical with that of com- 
plainants or bears such resemblances to it as to be calcu- 
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lated to deceive, or that there was any intention to copy 
or counterfeit the trade-mark of complainants or the ap- 
pearance of their package, or to gain any advantage by 
such supposed resemblance. The markets in which the 
two medicines are sold are widely distant, and the medi- 
cine of complainants was practically unknown in the mar- 
ket where defendants offered their medicine. The name 
of Botanic Blood Balm was selected without any know]l- 
edge of complainants or their medicine, and was so selected 
because it justly represented the quality and purpose of 
defendants’ medicine. At the time Thos. Milburn & Co. 
applied for the registration of their trade-mark, it was 
stated to be the design on one side of the bottle or box 
containing the medicine,and not the entire wrapper, as 
would be inferred from the bill. At that time, Thos. Mil- 
burn & Co. declared in their application to the patent 
office that the trade-mark consisted of the letters “ B. B.,” 
arranged in shields, forming the words, “‘ Burdock Bitters,” 
and that the essential features of the mark were the letters, 
“ B. B.,” arranged in such shields. Complainants are 
bound by their solemn declaration, publicly registered, of 
what their trade-mark was; and defendants’ cartoon ‘and 
_ trade-mark were selected in good faith and upon the belief 
that it was noinfringement; and defendant has spent large 
sums of money in advertising the medicine and introduc- 
ing it as it is known by its name and by the appearance of 
the wrappers containing it. This has continued since 1883. 
On February 1, 1886, defendant applied to the patent office 
to have its trade-mark registered, and after comparison 
with that of the Burdock Bitters, it was decided’ by the 
commissioner of patents that defendant was entitled to 
such registration, notwithstanding that of the complain- 
ants, and that there was no infringement on the latter. 
Defendant’s medicine has not been offered or sold as the 
goods of complainants, nor has there been any desire, in- 
tention or attempt so to do, nor have the medicines been 
taken for each other in the markets where both have been 
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offered for sale. The following points of dissimilarity be- 
tween the two wrappers are to be noted: 

The general appearance of defendant’s wrapper is red ; 
that of complainants, gray. The letters B on respond- 
ent’s wrapper are in white panels; on complainants, they 
are upon shields, of which one-third is white and the bal- 
ance gray and red. Defendant’s wrapper has no gray on 
it, while. gray is the prevailing color of complainants’. 
The cartoon of defendant’s wrapper comprises but three 
sides of the box containing the bottle ; that on complain- 
ants’ wrapper comprises all four sides of the box. With 
defendant’s wrapper, the fourth side, being the one not in- 
cluded in the cartoon or trade-mark, is white, usually hav- 
ing printed thereon some advertisement, or words in praise 
of the medicine contained, while with the wrapper of com- 
plainants this fourth side is really the chief one—is of a 
gray color, having thereon printed, up and down the bot- 
tle, the words, “ Burdock Bitters,” with the word “Blood” 
in a scroll between the two words. The size of defend- 
ant’s bottle is about double the size of the complainants’ 
bottle, and the boxes or packages, when put up in the 
wrappers, bear the same proportion to each other as the 
bottles. With defendant’s wrapper the three large letters 
‘« B.” on the front or middle side are placed in white pan- 
els in such a way as to cover about half of the panel, 
leaving room at the right thereof in each instance for let- 
tering and words; with the wrapper of complainants each 
“ B.” is upon a shield, the “ B.” covering almost the entire 
shield, and having no lettering on the shield, outside of 
the letter “B.” The B’s on the two narrow sides on de- 
fendant’s wrapper have no letters upon them at all, while 
the B's on the narrow sides of complainants’ wrapper have 
divers words and phrases printed in prominent white let- 
ters. The wrapper of defendant claims that the medicine it 
contains will cure syphilis ; while the wrapper of complain- 
ants makes no suchclaim. Defendant’s wrapper also claims 
to cure itching humors, hereditary taint, blood poison, skin 
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diseases; none of which are alluded to on complainants’ 
wrapper. On defendant’s wrapper are words and letter- 
ing printed on the red, which.is the prevailing color, while 
on the complainants’ wrapper there is very little red, and 

what little red there is contains no lettering whatever. 
- On defendant’s wrapper, the proprietary name is printed 
in Roman letters, while on complainants’ wrapper, it is 
printed in script, apparently in imitation of the signa- 
ture of complainants’ firm. On defendant's wrapper, 
the price is stated in small black letters on a red field, 
just below the proprietary name, while on complainant’s 
wrapper, the price is in white capital letters on each of the 
' two narrow sides, at the bottom, upon a black field. The 
_ design of defendant’s wrapper is printed directly upon the 
pasteboard box itself, while the design of complainants’ 
wrapper is printed upon paper, and then folded around 
the-pasteboard box. 

Complainants have shifted their ground and the nature 
of their complaint several times, beginning with the alle- 
gation that B. B. was a distinctive feature of their trade- 
mark in connection with their wrapper. They amended 
the bill several times, finally withdrawing the claim for in- 
junction and subsequently renewing it. Complainants’ 
medicine was never known as B. B. B., but was known to 
the trade as Burdock Blood Bitters and sometimes as Bur- 
dock Bitters. Defendants have learned that complainants 
have, within the last two years, begun to use B. B. B. to 
designate their medicine, but they never did so until the 
medicine of defendant acquired great celebrity. Defend- 
ant has the exclusive right to use that name, and its use 
by complainants is aftraud. By way of cross-bill, it was 
prayed that complainants be enjoined from the further 
use of the name B. B. B. in connection with their medicine, 
and that they be not allowed to dismiss their bill until 
this relief shall be accorded to the defendant. 

The evidence in support of the bill and answer was 
voluminous, but need not be set out in detail. On the 
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hearing, the chancellor refused the injunction, and the 
complainants excepted. 


Reep, Rernparpt & O’Nerwtt; Hopkins & GueEny, for 
plaintiffs in error. 


Hittyer & Bro., for defendants. 
BuieckLey, Chief Justice. 


In the element of registered trade-mark, the case made 
by the complainants is a total failure. They had, and still 
have, a registered’ mark, but that has never, in any way, 
been encroached upon by the defendants. The registration 
has proved unfortunate, rather than happy, for it has even 
become a surprise to the complainants themselves, besides 
tending, perhaps, to mislead the defendants. The com- 
plainants now suggest that their true and correct trade- 
mark was not registered, but that by mistake something 
else was substituted. This is enough to embarrass them, 
considering that the registration was founded on oath, and 
was attended with a printed fac simile and a thoroughly 
minute description in words of the mark submitted for 
registration. A mistake, even in so solemn and deliberate 
a proceeding, might occur; but whether it did or not, the 
record stands as originally made, and it is certain that un- 
less the complainants can have more than one trade-mark 
for the same class of goods, or unless a trade-mark may 
consist in part of matter registered and in part of matter 
not registered, their trade-mark has not been tampered 
with. The registered mark has been continuously used by 
them since the registration, as well as before. They affix 
it to each and every package of their goods, but they use 
it always in connection with the other three sides of 
their label, the registered matter constituting the fourth 
side. As to whether one person or firm can appropriate 
two or more trade-marks for the same goods in the same 
commerce, one registered and the other not, we are not 
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prepared to say. The books, so far as we are acquainted 
with them, furnish no instance of such double marks; and 
if there can be two, we see no reason why there may not 
be twenty. Neither will we now'say whether a mark reg- 
istered as a whole can be treated as but part of a trade- 
mark, when used in combination with another material 
part not registered. It is probable that the act of congress, 
properly construed, confers no authority for registering 
less than the whole of any mark on which the applicant 
for registration intends to rely in subsequently using the 
registered matter affixed to his merchandise. There is 
good reason for not opening the public registry to mere 
scraps and fragments of a trade svmbol. If the flag is to 
consist of stars and stripes, the device is neither one nor 
the other, but both together, and both should appear in the 
Herald’s book. We, however, mention these points only 
to pass them, not to decidethem. Thecase before us does 
not rest solely, nor even chiefly, on the strict trade-mark 
element, but on the analogous element of label or wrapper. 

Conceding that the complainants’ trade-mark is confined 
to the fourth side of their wrapper, a side which the de- 
fendants have in no way touched, the question is, are the 
other three sides, each of them more loud to the public 
eye than is the fourth, such a label, or such parts of a label, 
as a court of equity can and will protect against unfair 
infringement? The prior use of this label by the com- 
plainants is clearly established, and the manner of its use 
has been such as to give them as strong a right as is capa- 
ble of arising in respect to any label of its class. How to 
classify it is the sole difficulty on this branch of the case. 

It bears the names of the proprietors, the name of their 
medicine and of their place of business, the names of vari- 
ous diseases, etc., and is characterized by a device consisting 
chiefly of a letter of the alphabet nine times repeated, the 
repetitions being arranged in three vertical columns, sepa- 
rated by lines or bars, so as to form three groups of three 
B’s (B. B. B.), and when applied to the goods, each of three - 
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sides of the package presents to the eye one of these triple 
combinations of B in conspicuous type. There are other 
features, but these are the most important in the present 
controversy. 

The name of complainants’ medicine is Burdock Blood 
Bitters, and this gives rise to the suggestion that the three 
B’s on the label are used descriptively of the medicine, 
being the initials of the three words constituting this name. 
Moreover, as all the words are generic terms belonging to 
the language, the usual distinction between the appropria- 
tion of these in their literal sense, and words arbitrary or 
specific, is also suggested. A further suggestion is that. 
B is merely a letter of the common alphabet, and being, 
such, it is the property of the world and incapable of ap- 
propriation to the exclusive use of anybody. These con- 
siderations would, perhaps, all be pertinent were it not for 
the distinction between a trade-mark in its technical char- 
acter, and a guasz trade-mark, such as a label or wrapper. 
It is not quite certain that, even as a technical trade-mark, 
nine B’s distributed into groups of three each, arranged in 
a given order, and placed in colored frames or settings, 
would not be sufficiently fanciful and arbitrary to be ligiti- 
mate. There is no possible device or design which does not 
consist in its elements of something which is common to. 
the whole world when it comes to be represented to the. 
eye. Combination and arrangement of some such. ele- 
ments underlie all individuality and all difference. Ifnine: 
letters, collocated so as to forma new word, will become @ 
symbol, it may be difficult to say why the same letters, or 
one of them nine times repeated, may not be so arranged 
and combined as to form, with certain accessory lines en- 
closing them, a symbolic tableau. Such a device, it might 
be, would serve not only as a commercial emblem, but as 
the distinctive standard of a nation. Indeed, it may be 
doubtful if the flag of our own country would be more easy 


of recognition amongst other national ensigns than would 
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be this label amongst most other labels of proprietary 
medicines. 


But whether the design would suffice or not for a tech- 
nical trade-mark, there can be no reasonable doubt that it 
is sufficient for a label ; for, taken in connection with the 
proprietors’ names, the name of their place of business, 
and the name of their medicine, all of which appear upon 
it, it is an appropriate indication of the origin and owner- 
ship of their goods; and if others, for goods of the same 
class, have imitated the main features of it so closely as 
that the imitation is likely to mislead the average public 
and betray purchasers into ordering goods covered by the 
simulated label, thinking them to be those put on the 
market by the complainants, this would amount to unfair 
competition in trade, and upon being ascertained with due 
certainty, the use of the imitation ought to be enjoined. 

2. We are, however, satisfied that, in this case, the in- 
junction, if to be granted at all, ought to await the result 
of a trial upon the merits. It is a grave matter to petrify 
in an instant a living business by a mere interlocutory 
order. Ifthe use of a particular label is important to the 
complainants, so is it to the defendants. And, at last, the 
facts have to be found by a jury; the chancellor, under 
our system, has no power to settle them in vacation or 
even in term. Any injunction which he, unaided by a 
jury, could grant would be only a temporary expedient. 

It would prevent neither the delay nor the expense of a 
jury trial. At that trial, it will be for the jury to say by 
their verdict, not only whether the label used by the de- 
fendanis resembles the complainants’, but whether the 
imitation is such as to deceive, and whether its use, if con- 
tinued, will probably have that result. Divers other 
questions of fact, if the pleadings retain their present 
shape, will come before the jury for full and final ascer- 
tainment. It is not shown that the defendants are insol- 
vent, or that for any cause the denial of a preliminary in- 
junction will produce irreparable damage. There would 





OCTOBER TERM, 1886. 


Littleton vs. Spell. 


be much more danger of such damage to the defendants 
from a mistaken grant of an injunction at this stage of the 
proceedings than there is to the complainants from the 
refusal to grantit. We think the judge below acted wisely 
and prudently in forbearing to interfere. He not only 
exercised a sound discretion, but,so far as we can discern, 
made a perfectly accurate decision—the very one he ought 
to have made. 

As we affirm the judgment, we forbear to express, or 
even to intimate, an opinion as to whether the defendant’s 
label is or is not piratical. At bottom, that question is 
one of fact rather than of law, and we leave it to the ap- 
propriate tribunal. 

Instead of quoting authorities in detail for the points we 
have glanced at, as well as those decided in the course of 
this opinion, we refer generally to Browne on Trade- Marks, 
2d edition, and the numerous citations which that work 


contains, both in the text and the notes. See also Myer’s 
Federal Decisions, vol. 25, title Trade-Marks. 
Judgment affirmed. 


LITTLETON vs. SPELL. 


. No exception having been taken to the rendering of the judgment 
in this case by the judge without a jury, that point will not be 
considered. 

. Equitable relief may be had in common law proceedings, and there 
is no requirement that such proceedings shal) be commenced 
thirty days before the court to which they are returnable. If filed 
twenty days before the term of the court to which they are returned, 
they will be in time. 

. Where a vendor sold land, giving a bond for titles and taking two 
notes, the latter payable in four instalments, for the purchase 
price, and where partial payments were made on the first two in- 
stalments, but nothing was paid on the third, and the purchaser 
was wholly unable to pay for the land, the vendor might, by equit- 
able proceedings on the common law side of the court, obtain judg- 
ment for the indebtedness, and a decree ordering the sale of the 
land and providing that, if, after paying the instalments due, 
there should remain a surplus, the sheriff should return it to sat- 
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isfy the instalment thereafter to become due. If the debtor be 
insolvent, this could be done as well where title was retained as 
security as where a mortgage is taken for that purpose. 

(a.) The plaintiff can file a deed to the land without direction from 
the court to that effect. 


February 26, 1887. 


Practice in Superior Court. Equitable Pleadings. Ven- 
dor and Purchaser. Judgments. Debtor and Creditor. 
Before Judge Bowrr. Brooks Superior Court. May Term, 
1886. 


Reported in the decision. 


Dan. W. Rountree, for plaintiff in error. 


J. G. McCatt, by brief, for defendant. 
Hatt, Justice. 


Littleton bought from Spell a half lot of land, for which 
he agreed to pay him twenty-five bales of cotton of mid- 
dling quality, each bale weighing five hundred pounds. 
He gave him two notes, one for five balesof cotton, falling 
due on the 1st day of November, 1882, which it seems was 
paid at maturity; the other for twenty bales to be paid in 
four equal annual instalments, one on the 1st of Novem- 
ber, 183, and the others on the 1st of November, 1884, 
1885 and 1886, respectively. 

On the 6th of October, 1886, a suit was filed on the lat- 
ter note, in which it was set forth that partial payments 
had been made on the instalments falling due in 1883 
and 1884, but that nothing had been paid on the instal- 
ment which fell due on the 1st of November, 1885. 

The declaration, among other things, alleged that the 
defendant held plaintiff ‘s obligation to make him titles to 
the land sold, of which he was then in possession, and that 
he was wholly unable to pay for it. The prayer of the 
petition was that the judgment might be rendered for the 
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amounts due, and for that to fall due on the 1st day of 
November then next, and that a decree might be made 
ordering the sale of the land for the satisfaction of the 
judgment; and in the event that there was a surplus after 
‘this was done, the sheriff should be directed to retain it 
to satisfy the instalment thereafter to become due. 

The case, having been called in its order at the trial term, 
was then heard, and evidence having been adduced to 
show the value of the cotton at the several times it was 
to be delivered, as to three of the years, the court, without 
objection on the part of the defendant, rendered a judg- 
ment for the proved value of three instalments, viz. those 
due on the 1st uf November, 1883, 1884 and 1885, respect- 
ively, and ordered the land sold, and if the amount real- 
ized from the sale was more than sufficient to satisfy the 
judgment, directing the officer making the sale to hold the 
surplus subject to the order of the court. The defendant 
filed no pleas, and offered at the trial no objection to the 
judgment being rendered by the court without a jury; but 
within thirty days after the adjournment of the term, he 
tendered his bill of exceptions, alleging there was error ~ 
in the judgment. ; 

(1.) Because it was “ predicated in part upon a note or 
part of a note which had not matured and was not due at 
the commencement of the suit.” 

(2.) Because it ordered “the sale of the land to pay part 
of the purchase money note, before the other part of the 
note had matured and become due.” 

(3.) Because “it ordered the sale of the land to pay a 
judgment upon a part of the purchase money note, be- 
fore a judgment was rendered upon the part of said note 
which had not matured and become due.” 

(4.) Because it “ ordered the officer making the sale to 
hold up the surplus of the proceeds of such sale, after pay- 
ing said judgment, subject to the order of the court.” 

(5.) Because “the suit having been filed within thirty 
days before the term of the court to which it was made re- 
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turnable, nothing but a common law judgment could be 
rendered.” 

1. From this it will be seen that no exception was taken 
to the judgment being rendered by the judge without a 
jury ; and this relieves us from further discussion or con- 
sideration of that question. 

2. The petition in this case, although pending on the 
common law side of the court, sets out an equitable as well 
as a legal demand, and must be regarded as only a substi- 
tute for a proceeding in chancery. Equitable relief may 
be had in common law proceedings, and there is no re- 
quirement that such proceedings shall be commenced 
thirty days before the term of the court to which they are 
returnable. If filed twenty days before the term of the 
court to which they are returned, they would be in time. 

3. Had this been a mortgage given to secure a debt due 
by instalments, there could have been no question as to 
the right of the court to foreclose, notwithstanding some 
of the instalments had not become due; and of the power 
of the court to control the surplus so as to protect the lien 
created for the part of the debt not due, when judgment 
of foreclosure was rendered. Code, §§1965, 3970; Hatcher 
vs. Chancey, 71 Ga. 689. The retention of title to the 
land in this case constituted a larger security for the pay- 
ment of these instalments than would have been the case 
had an ordinary mortgage been taken. The distinction 
between such acontract as this and an ordinary mortgage 
is clearly pointed out in Biggers vs. Bird, 55 Ga. 651, 
where it is said that “an absolute deed . . . passes 
title, even if given as security for money. In this way, it 
serves for security. The legal title is the security con- 
tracted for and given, and why should the courts not treat 
it and enforce it as the parties intended? Surely there is 
no law against putting the legal title in pledge for a debt, 
against passing that kind of title into the creditor by a 
bona fide conveyance, to abide in him, with all the inci- 
dents of ownership, until the debt is paid. If the parties 
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wish to do such a thing, contract to do it, and proceed to 
carry their purpose into effect, we are aware of no obstacle 
in the law. It is not only innocent, but in a high degree 
virtuous, to secure honest debts; and equally so to stand 
to the agreed measure of security until they are paid. It 
does not follow, because a mortgage is only security, that 
every security is only a common mortgage.” 

If the debtor be insolvent, there is no reason why the 
creditor should not resort to a court of equity to avail him- 
self of all the security to which he is entitled by his contract 
for his entire demand, as well that portion of it which is 
due as that which is to becomedue. If he had a common 
law judgment for the instalments due, and should make 
a title to the land to enable him to levy thereon the exe- 
cution issuing on that judgment, as he might do under the 
statute, and the land should be brought to sale, still he 
might have no other security than the land itself to meet 
the remaining instalments when they became due. The 
remedy at law would not afford him all the security for 
which he contracted and to which he is entitled. This con- 
tingency is met, and provision against loss is supplied by 
the decree, such as that rendered, and which can only te 
obtained, as was done in this case, or by a more dilatory 
and expensive proceedingin chancery. We are therefore 
of opinion that this judgment is not only authorized, but 
demanded under the facts of the case, and conclude that the 
court in rendering it gave the plaintiff nothing more than 
the full benefit to which he was entitled by his contract. 
The plaintiff can file a deed to the land without any direction 
from the court to that effect ; he needs no decree to author- 
ize its filing before levying his execution. He is only 
appropriating the property with which he parted to the 
payment of the entire debt for which it was pledged, and 
in so doing, violates none of the defendant’s rights. If the 
defendant wishes to prevent the sale, he may do so by 
paying the plaintiff’s debt. If he would have equity, he 
should do equity. 

Judgment affirmed. 
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Brown, administrator, vs. JOINER, administrator, et al. 


Under §2571 of the code, upon the death of a husband, leaving a 
widow or minor child or children, the provision for the support of 
the family specified therein vests in such widow and minor child 
or children ; and if the widow die before it has been set apart to 
her, this right to have the twelve months’ support survives to her 
administrator, and he may apply to the ordinary to have this allow- 
ance made in as ample, full and complete a manner as the widow 
could have done were she in life. But where, after the death of 
the widow, a part of the estate of her husband was set apart to 
her as a year’s support, under an application made for her prior 
to her death, such proceeding was void and was properly set aside. 

(a) The judgment is affirmed with directions that the administrator of 
the widow be allowed to make an application anew for her twelve 
months’ support, and that it be set aside to him as her adminis- 
trator under the same rules and regulations as if the widow were 
alive and the application were made by her; and that, when it is 
set apart, her administrator hold it, to be accounted for and dis- 
tributed among her heirs or creditors. 

February 26, 1887. 


Year’s Support. Judgments. Nullities. Husband and 
Wife. Practice in Supreme Court. Before Judge Kisses. 
Pulaski Superior Court. May Term, 1886 


Reported in the decision. 


L. C. Ryan; W. L. Grice, by J. H. Lumpgm, for plaintiff 
in error. 


J. H. Martin, by brief, for defendants. 
BLANDFORD, Justice. 


Tarpley B. Owens died, leaving a widow and minor child. 
The widow applied for twelve months’ support out of the 
estate of Owens for herself and a minor child of the de- 
ceased, but not hers. She gave notice of this application 
to Joiner, the administrator of Owens. The widow died 
on the day, and before, the ordinary appointed appraisers 
to set apart the twelve months’ support. The appraisers 





OCTOBER TERM, 1886 233 


Brown, administrator, vs. Joiner, administrator, et al. 


did set apart twelve months’ support out of the estate of 
the deceased. This was done after the death of the widow, 
and the same was filed in the office of the ordinary; and 
within twelve months thereafter, the administrator of Ow- 
ens applied to have this allowance of twelve months’ sup- 
port to the widow set aside, upon the ground that the 
widow was dead when the order appointing the appraisers, 
and the appraisement and setting apart of the same by the 
appraisers, were made, and gave Brown, administrator of 
the deceased widow, notice of the application. The court 
of ordinary set it aside and declared the same void; from 
which Brown, administrator of the widow, appealed to 
the superior court; and upon the trial of the case in the 
superior court, the judgment of the ordinary was confirmed 
by the verdict of the jury. A motion for new trial was 
made in the case by Brown, the administrator of the de- 
ceased widow, which was refused by the court, and this is 
excepted to. 

Section 2571 of the Code declares that, “‘ Among the 
necessary expenses of administration, and to be preferred 
before all other debts, is the provision for the support of 
the family, to be ascertained as follows: Upon the death 
of any person, testate or intestate, leaving an estate solv- 
ent or insolvent, and leaving a widow, or a widow and 
minor child or children only, it shall be the duty of the 
ordinary, on the application of the widow, or the guardian 
of the child or children, or any other person in their behalf, 
on notice to the representative of the estate (if there is 
one, and if none, without notice) to appoint five discreet 
appraisers,” etc. 

We think that under this statute, upon the death of the 
husband, leaving a widow or minor child, this provision for 
the support of the family, specified in the Code, vests in 
such widow and minor child or children, if there be any; 
and if the widow die before the same has been set apart 
to her, this right to have the twelve months’ support sur- 
vives to her administrator, and he, as such administrator, 
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may apply to the ordinary to have this allowance made 
in as ample, full and complete a manner as the widow could 
should she be in life. But in this case, we think that the 
action of the ordinary in the appointment of the apprais- 
ers, and the action of the appraisers setting apart and 
assigning to the widow a part of the estate of the deceased, 
was void, and that the judgment and proceedings thereon 
were properly set aside by the court. So we affirm the 
judgment of the court in this case, with directions that the 
administrator of Mrs. Owens be allowed to make an appli- 
cation anew for her twelve months’ support to the ordin- 
ary, and that the same be set apart to him as her admin- 
istrator, under the same rules and regulations as would 
apply in case the widow were alive, and the application 
had been made by her; and that when the same is set 
apart, he shall hold the same as her administrator, to be 
accounted for and distributed, under the law, to her heirs 
at law or creditors. 

Judgment affirmed. 


WALKER vs. WYSE et ai. 


Where a bill was filed, alleging that the complainant had received 
a certain promissory note as a gift from her father, and that it was 
given for the purchase money of land in possession of the maker, 
and praying that he be restrained from disposing of the land and 
be required to pay her the money due on the note, that it be a lien 
on the land, and that the land be sold for the payment thereof; 
the dismissal of this bill at the hearing for want of equity did not 
conclude the complainant, under a bill subsequently filed by the 
administrator of her father’s estate, under which the question was, 
whether she should be charged with the note in the distribution 
of the estate, she claiming that the note had been given to her 
by her father in his lifetime. Besides, she subsequently obtained 
a judgment at law on the note, thereby showing that she hada 
right to recover at law upon it, although she had no right to a de- 
cree in equity, and although the purchase money note gave her no 
lien on the land. 

{a.) The preponderance of evidence is in favor of the finding of the 
master and the decree rendered thereon. 

February 26, 1887. 
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Judgments. es Adjudicata. Before Judge HANSELL. 
Brooks Superior Court. November Term, 1885. 


Reported in the decision. 
Dan. W. Rountree, for plaintiff in error. 
W. ©. McCatt, by brief, for defendants. 


BLANDFORD, Justice. 


William G. Bentley, administrator de bonis non, with 
the will annexed, of Hezekiah Brown, filed his bill for di- 
rection, and in the nature of a bill of interpleader, against 
all the distributees and legatees under the will of said 
Brown. The bill alleged that Allie Williams and Wini- 
fred Wyse, two daughters of the testator, had possession 
of certain notes, one of I. F. Walker for $1,386, and one of 
Joiner for $750; that these two daughters claimed that 
their father, the testator, had given these notes to them in 
his lifetime, which Walker, who had married one of the 
daughters of the testator, denied; and the main contest 
under this bill was between these two daughters and Wal- 
ker, the son-in-law. All the matters in said bill were by 
order of the chancellor referred to W. B. Bennett, Esq., as 
a master in equity. 

On the trial before the master, the testimony of Allie 
Williams and of H. A. Wyse, the husband of Winifred 
Wyse, was submitted, in which they testified substantially 
that their father had given them these notes in his life- 
time. Mr. Bennett testified that he wrote the will of the 
testator, and that he said something of his wish to give 
his daughters some money or notes to make them equal 
to what he had given the others, and he asked the testator 
if he wished any mention made in the will of that matter, 
and he said no, that he would attend to it himself. It 
was further shown that the testator had a note of W. W. 
Walker and I. F. Walker for something over two thousand 
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dollars, and that after he made his will, he made a credit 
upon said note in favor of his son-in-law, W. W. Walker, 
of $1,000. Walker introduced the record of a suit between 
Allie Williams and W. W. Walker and I. F. Walker, in 
which she set up a gift of the note against I. F. Walker 
by her father to herself, and alleged that the note was 
given for the purchase money of certain lands which were 
in the possession of I. F, Walker; and she prayed an in- 
junction against I. F. Walker to restrain him from dispos- 
ing of the land, and that he be required to pay her the 
money due upon said note, and that the same be a lien 
upon said land, and that the land be sold for the payment 
thereof. This bill for injunction was dismissed by the 
chancellor at the hearing for want of equity. Mrs. Wil- 
liams introduced the record of a suit between herself, by 
W.G. Bentley for her use, and I, F. Walker, and the judg- 
ment of the court therein in her favor, which was obtained 
after the filing of this bill. There was no direct testimony 
contradicting the testimony of Mrs. Williams and of Wyse. 
The master in equity found in favor of Mrs. Wyse and 
Mrs. Williams, that these notes thus received by them 
should not be charged to them by the administrator in the 
distribution of the assets among the Jegatees under the 
will of H. Brown, deceased. W. W. Walker excepted to 
this report, and the exceptions thereto were referred to 
the chancellor, without the intervention of the jury, and 
he decreed in favor of Mrs. Williams and Mrs. Wyse, and 
this decree is excepted to and error assigned thereon. 
Mrs. Williams was not concluded by the decree of the 
chancellor dismissing the bill which she filed against the 
Walkers in this case, because the questions made by her 
bill are different from the questions made by the bill in 
this case. By her bill the questions were, whether she 
should have a decree against I. F. Williams for the amount 
due on the note, and whether the same should be a lien 
upon the land, for the purchase money of which she alleged 
the notes were given; while in the present case the issue 
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is, whether Mrs. Williams and Mrs. Wyse shall be charged 
with these notes in the distribution of their father’s estate ; 
and besides, we think that the judgment which she obtained 
against I. F. Walker after her bill was dismissed shows 
that she had a right at law to recover that note, although 
by her bill she had no right in equity to obtain a decree 
against Walker, nor did her note, although given for the 
purchase money of the land, have any lien upon the land 
in Walker’s hands; and we think the evidence submitted 
to the master in equity, and which was before the chan- 
cellor, was sufficient to have authorized him to make the 
decree which he did in this case. We think that the pre- 
ponderance of evidence is in favor of the finding of the 


master and the decree which was rendered; and this decree 
is affirmed. 


THE East TENNESSEE. VIRGINIA AND GEORGIA RAILROAD vs. 
MAtoy. 


1. Where suit was brought against a railroad company by the parent 
of a minor son, to recover for the homicide of the minor, caused 
by such company, it was error to permit a witness to testify that 
the conductor of the train, who was on the engine at the time of 
the accident, told the witness shortly thereafter, in answer toa 
question as to how it happened, that the engineer told him that 
he had pulled back the reverse-lever of the engine and it flew 
back, giving the train a jerk, which threw the son of the plaintiff 
from the back of the tender and the cars ran over him. Such tes- 
timony was mere hearsay and inadmissible. 

. Testimony that the plaintiffs son, prior to his death, made a cer- 
tain statement as to how the injury was done, was inadmissible, 
such a statement not being at or near the time of the accident so 
as to be admissible as part of the res geste. Dying Geclenstions 
are not admissible in civil cases. 

. Where a husband and wife were living separately, and the wife 
was using the wages of her minor son for the support of herself 
and her minor children, a suit for his homicide, brought by herin 
her own name and in the name of her husband for her use, could 
be maintained ; and a charge to that effect was not error. 

4. Railroad companies are not liable to employés as they are to pas- 


























































































































238 SUPREME COURT OF GEORGIA. 


The East Tennessee, Virginia and Georgia Ruilroa:l vs. Maloy. 





sengers, but in an action by an employé against a railroad company 
for an injury to him, or by one who sues for his homicide, it must 
be shown either that such employé¢, at the time the injury was re- 
ceived, was free from fault, or that the company was at fault, be- 
fore any presumption of negligence would arise against the defend- 
ant. If either one of these things were shown, the other could be 
presumed, and the onus would be upon the company to rebut that 
presumption ; but the rule as to passengers is different. 

In a suit brought for the killing of an employé by a railroad com- 
pany, it was error to charge as fol!ows: ‘‘A railroad company shall 
be liable for any damage done to persons, stock or other property 
by the running of the locomotive or cars or other machinery of such 
companies, or for damage done by any person in the employment 
and service of such companies, unless it shall appear from the 
evidence that their agents have exercised all necessary and rea- 
sonable care and diligence, the presumption in all cases being 
against the company, with the following modifications, that where 
the party injured was in a position to control the movements of the 
train, such as an engineer was, or a conductor injured in the run- 
ning of the train, that the presumption of negligence did not arise 
against the company; but this modification did not apply to one 
who was engaged to sweep out the train, or like employés, suchas 
firemen.’’ 

The doctrine of contributory negligence does not apply to the case 
of an injury sustained by an employé, so as to permit him to re- 
cover, but to diminish the amount of the recovery in proportion 
to the fault attributable to him. In order to recover, he must be 
free from fault; and if the injury is sustained by him in conse- 
quence of any fault or negligence on his part, he cannot recover. 
And where a suit was brought by the parent of a minor employé 
to recover for,the killing of her son, the parent could not recover 
unless he could have done so if he were in life. 


February 26, 1887. 





Railroads. Damages. Negligence. Evidence. es 


Gesitea. Dying Declarations. Husband and Wife. Parent 
and Child. Before Jacop Watson, Esq., judge pro hac vice. 
Dodge Superior Court. 


February Term. 1886 







Reported in the decision. 
Roserts & Swmira, for plaintiff in error. 


DeLacy & Bisuop, by brief, for defendant. 
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BLANDFoRD, Justice. 


This was an action brought by the plaintiff against the 
defendant for damages, which she alleged she sustained by 
reason of the defendant company having, by the careless- 
ness of its servants and agents, killed a minor son of hers. 
A verdict was rendered for the plaintiff and a motion made 
for a new trial; and upon its denial, exception was taken 
and error assigned as follows: 

(1.) Because the court erred in admitting the testimony 
of F. S. King, to the effect that Mr. Burke, the conductor 
of the train, who was on the engine at the time of the acci-. 
dent, told witness, in reply to the question of how it hap- 
pened, that Mr. Norris, the engineer, told him he had 
pulled back the reverse-lever of the engine, and it flew 
back, giving the train a jerk, which jerked young Maloy 
off from the back of the tender of the engine and the cars 
ran over him. 

1. We think this was error. It was a statement made 
shortly after the accident by the conductor to the witness 
of what he heard the engineer state. This is mere hearsay 
testimony, and for that reason was inadmissible. 

(2.) “Because the court erred in admitting the testi- 
mony of Dr. Herman, that prior to his death young Maloy 
said that the train had stopped to take on water at the 
tank below Eastman, and the engine suddenly backed the 
train and jerked him off between the cars, where he was 
run over.” 

2. We think this evidence was inadmissible. The state- 
ment was not made at or near the time of the accident, so 
as to be admissible as a part of the res gestw, but from 
aught that appears in the record, it may have been made 
long afterwards, and it is of itself mere hearsay. It can- 
not be admitted on the principle of dying declarations, 
although the party died shortly afterwards, no such decla- 
rations being admissible in a civil case, but in criminal 
cases only. 
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In the fourth ground of the motion for new trial, com- 
plaint is made that the testimony of Dr. C.T. Latimer and 
F. 8. King was admitted by the court to the same effect; 
and we think it was inadmissible for the reasons already 
stated. 

(3.) Error is further complained of because the court 
charged the jury that if Mrs. Maloy was living separate 
from her husband, John Maloy, and was using the wages 
of her son, Thomas Alexander Maloy, for the support of 
herself and her other minor children, she was entitled to 
recover, subject to the other modifications given hereafter. 

3. We see no error in this charge of the court. The 
action is not only in the name of the mother of the de- 
ceased, who was a minor, but in the name of the father for 
her use, and she could well maintain the action under these 
circumstances. 

(4.) The next assignment of error is, that the court erred 
in charging the jury that “ the liability of a railroad com- 
pany to an employé was the same as to a passenger for 
injuries inflicted by the negligence of co-employés,” charg- 
ing in the same connection that “railroad companies are 
common carriers, and liable as such. As such companies 
necessarily have many employés who cannot possibly con- 
trol those who should exercise care and diligence in run- 
ning trains, such companies shall be liable to such employés 
as to passengers for injuries arising from the want of such 
care and diligence.” 

4. We think that every proposition contained in this 
charge was error. Railroad companies are not liable to 
employés as they are to passengers; but in an action by 
an employé against a railroad company, or by one who 
sues for the death of an employé, it must be shown that 
such employé, at the time the injury was received, was free 
from fault, or that the defendant company was in fault, 
before any presumption would arise against the company 
of negligence. Where it is shown that the company itself 
is at fault, then the presumption is that the employé was 
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not at fault; or where it is shown that the employé was 
free from fault, then the presumption would arise that 
the company was at fault, and the onus would be upon it 
to remove that presumption by showing proper diligence. 
But a different rule applies in regard to passengers. Where 
an injury is sustained by a passenger by reason of the run- 
ning of the cars of a railroad company, the presumption 
is that the railroad company was at fault, and it is incum- 
bent upon such company to remove the presumption by 
showing that it used all reasonable and ordinary care and 
diligence to prevent the injury. er 

(5.) “ Because the court erred in charging the jury, ‘A 
railroad company shall be liable for any damage done to 
persons, stock or other property by the running of the lo- 
comotive or cars or other machinery of such companies, 
or for damage done by any person in the employment and 
service of such companies, unless it shall appear from the 
evidence that their agents have exercised all necessary and 
reasonable care and diligence, the presumption in all cases 
being against the company, with the following modifica- 
tions, that where the party injured was in a position to con- 
trol the movements of the train, such as an engineer was, 
or a conductor injured in the running of the train, that the 
presumption of negligence did not arise against the com- 
pany; but this modification did not apply to one who was 
engaged to sweep out the train, or like employés, such as 
firemen.’ ” 

5. We think this charge also error, for the reason stated 
above. 

(6.) ‘* Because the court erred in charging the jury that, 
‘If the railroad was at fault, and the party injured blame- 
less, there could be a recovery for the full amount proven, 
but if both parties are at fault, the recovery should be di- 
minished by the jury according to or in proportion to the 
negligence of the party injured in the premises. No person 
shall recover damages from a railroad company for injury 
to himself or his property when the same is done by his 
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| consent, or is caused by his own negligence. If the party 

injured and the agent of the company are both at fault, 

| the person may recover, but the damages shall be dimin- 

ished by the jury in proportion to the amount of default 

| attributable to him.’” 

| 6. This charge was also error; and the doctrine of con- 

tributory negligence does not apply in the case of an injury 

| sustained by anemployé. He must be free from fault, and 

| if the injury is sustained by him in consequence of any 

fault or negligence on his part, he cannot recover, and in 

| this case, the employé being dead, and the suit being by the 
parent to recover damages for the killing of a minor son, 
she cannot recover unless, if he were in life, he could re- 
cover. She stands in no better condition than the deceased 

| would have stood in, had he not been killed and was pres- 

ent before the court. 

The judgment is reversed because the court refused a 
new trial. 
Judgment reversed. 


PLEDGER vs. THE STATE OF GEORGIA. 





1, To publish ina newspaper a statement that a real estate and rent- 
ing agent has objected to a negro tenant on account of his race, and 
caused him to lose a certain location where he was doing business, 
and as a consequence causing him to sell out at a loss, and warn- 
ing colored people to rent from other agents and ‘‘leave this old 
skunk to stink himself to death,’’ imports malice and an intention 
to injure the businéss of the person of whom the publication was 
made, and was such a publication as would furnish a basis for an 
indictment for libel. 

2. There was no proof of the truth of the statements made in this 
publication, and a charge in respect to justification by giving the 
truth in evidence should not have been given. The giving of a 
charge, as to the extent to which the truth of the charge would 
justify the publication of the libel, was not error of which the 
defendant could complain; and whether it correctly announced 

the rule of law or not, it did not, under the proof, injuriously affect 

any right of the defendant. 
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. Voluntary statements, made under oath by the defendant, pending 

a motion to continue the case, without compulsion or resort to 
other means affecting their competency, were admissions or con- 
fessions free from suspicion, and being pertinent to the issue, were 
admissible in evidence. 
"Where a mo‘ion to continue a case was made on the ground that a 
witness “yas absent, and it did not appear that he had been sub- 
pu-naed, or that he could be reached by subpena and his testi- 
mony procured at another term of court, or that the motion was 
not made for delay, there was no error in overruling it. 

(a.) Had the showing been full in these respects, the testimony of 

the absent witness would not have availed the defendant on this 
trial to rebut the presumption of malice. 
Testimony as to conversations between the person alleged to have 
been wronged by the real estate agent, the son and assistant of 
the latter and the owner of the house, was admissible to show the 
falsehood of the charge published ; and the absence of the defend- 
ant was immaterial, the conversations having transpired prior to 
his connection with the matter, and having relation only to the 
transaction which the defendant alleged was reported to him, and 
out of which the publication grew. 

. The proprietor or publisher of a newspaper containing the defam- 
atory matter was a competent witness, and if he refused to testify 
in the case, or to state the real name of the author of the publica- 
tion, he was to be considered as the author himself, and was liable 
to indictment and punishment as such; and he might moreover 
be punished for a contempt of court, as any other witness refusing 
to testify. 

.) The fact that the witness had been indicted for the same offence 
was not available to shield him from the consequences of disobe- 
dience to the precept under which he was brought intocourt. Nor 
did it appear that he was called on to testify to facts tending to 
criminate himself, and upon then claiming his privilege, was com- 
pelled to state such facts; but he refused to testify at all. 
The verdict was not only sustained, but was required, by the evi- 
dence. 
February 26, 1887, 


Criminal Law. Libel. Justification. Charge of Court. 
Evidence. Malice. Witness. Contempt. Constitutional 
Law. Before Judge Crarke. City Court of Atlanta. Sep- 
tember Term, 1885. 


To the report convained in the decision, it is only neces- 
sary to add, in explanation of the fifth division thereof, that 
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G. W. Adair testified that the negotiations with reference 
to the house which Rucker desired to occupy as a tenant 
were carried on by his son and clerk, Forrest; that Forrest 
had stated to him that Rucker had made a purchase from 
one Johnson, who had a lease on the house which had some 
five months to run before expiring; that Rucker took 
charge of the stock and house; that about the end of the 
first month, Forrest told him that Lumpkin had bought 
the property and desired to get rid of Rucker, whereupon 
Rucker made sale of his stock and gave up the house; and 
that every allegation in the article published was false. 

Forrest Adair corroborated the testimony of his father, 
and added that he himself carried on the negotiations with 
Rucker, and his father had nothing to do with the trans- 
action, except that the witness would report and consult 
with him, and that his father approved and ratified what 
he had done. 

This testimony was objected to, but was admitted. 


W. F. Wrieut; James O'NEILL, for plaintiff in error. 


H. C. Guenn, solicitor city court, by W. P. Hitt; Jas. 
Mayson, for the State. 


HALL, Justice. 


Pledger was found guilty of the offence of libel for 
writing and publishing in a newspaper printed in the city 
of Atlanta, called The Defiance, the following article of 
and concerning one George W. Adair, viz: 


** After the Honorable H. A. Rucker lost his position in the revenue 
service for no other reason than that he was a negro, he commenced 
the business of a confectioner, having purchased the business from a 
white man; and at the end of the month, when the rent was due, a 
philanthropist, Adair by name, who is a great friend of the negro, 
called upon him and informed him of his desire to keep him hemmed 
in for fear he might lose his civilization, and that to win it was not 
prudent that he should do business on that street. The consequence 
was that this young man had to sell out at a loss. Now, let colored 
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men, when they want to rent houses, go to Messrs. E. M. Roberts, or 
Scott, or to somebody else, and leave this old ‘ skunk’ to himself to 
‘stink himself to death.’ Don’t forget that it is Adair, the real es- 
tate agent.”’ 

Upon being arraigned, he demurred to the indictment, 
because the article set out in the indictment is not libel- 
ous, and the matter alleged therein, if written and pub- 
lished, did not tend to blacken the memory of one who is 
dead, or the honesty, virtue, integrity or reputation of 
George W. Adair, and thereby expose him to public hatred, 
contempt or ridicule. This demurrer was overruled, and 
Pledger excepted, and made a motion for new trial on the 
following grounds, which was likewise overruled. 

(1), (2.) The first and second grounds allege error in 
overruling the demurrer. 

(3.) Because ‘“‘the court refused, upon the request of 
counsel in writing, to charge that, in all prosecutions or 
indictments for libels, the truth may be given in evidence; 
and did charge that if the same was given in evidence, they 
could nevertheless find the defendant guilty, the whole 
charge being adverse to this motion.” The presiding judge 
gave only a qualified approval to this ground. 

(4.) Because “nothing said by Pledger in his motion 
for continuance can be construed or taken against him, 
and if so,it amounts to no more in law than admissions or 
confessions.” 

(5.) Because “in the absence of proof of malice on the 
part of defendant against George W. Adair, the defendant 
cannot be legally convicted.” 

(6.) Because “the court refused to continue said case 
on account of the absence of W. C. Moore, by whom the 
defendant expected to prove that, if such matter was writ- 
ten or published as charged, the same was furnished him 
as matter of news, occurring in the daily mutations inci- 
dent to commercial transactions, and to rebut the idea of 
malice.” 

(7.) The seventh ground is disapproved by the court 
and pronounced to be erroneous. 
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(8.) Because the court permitted Forrest Adair to re- 
peat any testimony to the jury as to what conversation 
passed between him and Rucker and J. H. Lumpkin, the 
owner of the house, the said Pledger not being present. 

(9.) “ Because the court forced A. W. Burnett, a witness 
subpoenaed upon the part of the State, who was indicted 
for the same offence, charged with publishing the identical 
words as alleged in the said indictment against said Pledger 
at the same term of the court and by the same grand jury, 
to testify in the said case as against said Pledger, who was 
then and there on trial, when the said Burnett declined in 
the presence of the court to so testify, because it tended 
to criminate himself, and sending said Burnett to jail until 
the next morning, and again placing Burnett upon the 
stand, and upon his again refusing to testify in said case 
for the same reasons given the day before, imposing a fine 
then and there upon said Burnett of fifty dollars, and also 
imprisoning him ten days in the common jail of said county 
unless he would abandon his privilege as a witness, who, 
because of said fine and imprisonment, did testify in said 
case because of the coercion aforesaid.” 

(10,) (11.) Because the verdict is contrary to law, to 
evidence, to the weight of evidence, and is without evi- 
dence to support it. 

1. The demurrer was properly overruled. The matter 
set out in the indictment was libelous. Code, §§2974, 
4521. The very nature of the charge imports malice against 
the prosecutor, and the avowed object for making it man- 
ifests a deep-settled purpose upon the part of the writer 
to injure his business, and not being rebutted or explained 
by proof, the presumption stands. This disposes of the 
first, second and fifth grounds of the motion. 

2. The court properly refused the written charge set out 
in the third ground of the motion. There was no proof 
before the jury as to the truth of the statements made in 
the publication. It was error, in the absence of such 
proof, to charge as to the extent that the truth of the 
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charges would justify the publication of the libel; but of 
this the defendant cannot complain, since a charge upon 
the subject was made at his suggestion; and whether it 
announced the correct rule of law or not, it did not, under 
the proof, injuriously affect any right of the defendant. 

3. It was competent to give in evidence any statements 
pertinent to the issues on trial, although they were made 
by the defendant on oath in open court on his motion to 
continue thecase. Such statements, being made volunta- 
rily and without compulsion, or resort to other means af- 
fecting their competency, were certainly admissions or 
confessions free from suspicion, if they were not of the 
highest and most deliberate character; and it is not con- 
tended that the evidence was not pertinent to the issue. 
Code, §§3783, 3784, 3785, 8793, 3794. 

4, The continuance moved should not have been granted 
because it did not appear that the absent witness had been 
subpenaed, or that he could be reached by subpana, and 
his evidence procured at another term of the court; nor 
is it clear that the showing was not made for delay. There 
is nothing in the record to authorize the conclusion that 
the rules of law as to granting or refusing a continuance 
had been complied with in the showing made to continue 
on account of the absence of the witness. It should be 
made to appear affirmatively that such was the case. Code, 
§3522, and citations. But even if the showing had been 
full in these respects, the proof expected to be made by 
the absent witness would not have availed the defendant 
on this trial. Whether the statements made and published 
and alleged to have been furnished by the witness to the 
defendant, “as matter of news occurring in the daily mu- 
tations incident to commercial transactions,” be true or 
false, they would not have been sufficient “to rebut the 
idea of malice,” which arose from the avowed object with 
which the publication was made, viz. to injure the prose- 
cutor in his business, and to render him odious in the eyes 
of the public, by characterizing him as a dirty and repul- 
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sive animal, emitting such offensive odors as would cause 
others to shun him and eventually result in his death. 

5. The testimony that Forrest Adair was permitted to 
give as to the conversation that passed between him and 
Rucker and Mr. Lumpkin, the owner of the house, was 
admissible for the purpose of showing the falsehood of the 
charge published against the prosecutor. The absence of 
the defendant when the conversation took place was in 
this respect wholly immaterial, since it transpired prior 
to his connection with the matter, and had relation only 
to the transaction which he alleged was reported to him, 
and out of which the publication grew. 

6. Burnett, as proprietor or publisher of the newspaper 
containing the defamatory matter, was a competent wit- 
ness, and if he refused to testify in the case, or to give up the 
real name of the author of the publication, then he was to 
be considered the author himself, and was liable to indict- 
ment and punishment as such, and might, moreover, be 
punished for contempt of the court, as any other witness 
refusing to testify. Code, §4522. The court was fully au- 
thorized, therefore, to fine and imprison, him for his con- 
tumacy in refusing to testify against Pledger. The fact 
that he had been indicted for the same offense was not 
available to shield him from the consequences of disobe- 
dience to the precept under which he- was brought into 
court, norisit to be presumed that he would have been com- 
pelled in his testimony to depose to any fact tending to crim- 
inate himself. He might have declined to answer any ques- 
tion having such a tendency, and he would have been pro- 
tected had he insisted upon such aright. He did not wait 
for an opportunity to make the question ; and that he would 
have had accorded to himevery privilege to which he was 
entitled, we entertain not the slightest doubt. He madeno 
such question, and consequently it was not passed upon 
by the presiding judge; but apprehending in advance that 
he might be placed in a perilous position, he refused stub- 
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bornly, before the exigency had arisen, to testify at all. 
He surely merited the punishment he received. 

7. The evidence showed that the defendant was the 
author of the libel; that he caused its publication, and 
circulated it among the subscribers to the newspaper, con- 
sisting very largely of colored people, many of whom had 
dealt with Adair as a real estate agent. So far from the 
verdict being against the law and evidence, it was impera- 
tively demanded by both. 

Judgment affirmed. 


ARLINE, next friend, vs. LauRENs County. 


Sections 669, 670, 671 and 691 of the Code contain the conditions upon 
which a party injured, in consequence of defects in bridges or fer- 
rics, may have a right of action against the county where they are 
located; and in order to entitle him to maintain the action, some 
one of these conditions must be alleged and proved. By implica- 
tion from the liability imposed where toll is charged, such liability 
does not exist where the bridge or ferry is free. 


February 26, 1887. 


County Matters. Roads and Bridges. Ferries. Before 
Judge Srmmons. Laurens Superior Court. January 
Term, 1886. 


Reported in the decision. 


Joun M. Stusss; W. R. Daty, for plaintiff in error. 


R. A. Stantey; T. L. Grover; J. E. Hightower; RosBerts 
& Suit, for defendant. 


Hat, Justice. 


The plaintiff brought suit against the county of Laurens 
for the homicide of her husband, who was drowned in 
crossing the Oconee river, at a ferry belonging to the de- 
fendant, near Dublin. She alleges in her declaration that 
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her husband was drowned in consequence of the faulty 
and negligent construction of the defendant’s ferry-boat, 
and the careless and negligent conduct of its ferryman. 
The declaration, however, failed to state that toll was 
charged at the ferry, or that it was established by contract, 
and that no bond, with good security for the faithful per- 
formance of the contract, and to indemnify for all damages 
occasioned by the failure to do so, was taken by the county. 
Under the proof and the charge of the court, a verdict was 
found for the defendant, and the plaintiff made a motion 
for a new trial on several grounds, which was overruled, 
and to the judgment so overruling her motion she excepted, 
alleging, among other things, that the judge erred in charg- 
ing the jury, “If it appeared from the evidence that the 
ferry was owned by the county, and was a free ferry, the 
plaintiff could not recover.” 

This is the material question in the case. Without one 
of these allegations, we are satisfied that no recovery could 
be had, and the verdict found was imperatively demanded. 

By section 669 of the Code, it is provided that the “ or- 
dinary may put a ferry or causeway, or both, or may es- 
tablish a toll-bridge for the benefit of the county; but 
when on any such ferry, etc. toll is charged, the county 1s 
liable as individuals owning them.” 

By section 670, sub-sections 1 and 2, the ordinaries ot 
the several counties have authority to appoint the places 
for the erection of public bridges, county ferries, etc., and 
to make suitable provision for their erection and repairs 
by letting them out to the lowest bidder, hiring hands, or 
in any other way that may be for the public good and 
agreeable to law; and it is made their duty to require suf- 
ficient bond and good security for the faithful performance 
of all such works and contracts, and to indemnify for all 
damages occasioned by a failure soto do. By section 671, 
when a public bridge, ferry, etc. is let out, the contractor 
must, in his bond, make a condition also to keep it in good 
repair for at least seven years, and as many more years as 
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the contract may be for. By section 691, if no bond or 
sufficient guarantee has been taken by the ordinary, the 
county is liable for the damages resulting from the insuf- 
ficiency of the bridge or ferry-boat, etc. These statutes 
contain the condition upon which a party injured, in con- 
sequence of defects in bridges and ferries, may have a 
right of action against the county ; and in order to entitle 
him to maintain the action, some one of these conditions 
must be set forth in the declaration and be proved as 
alleged. Upon this question, the views of various members 
of this court have not at all times been uniform; on the 
contrary, they have been directly antagonistic to one an- 
other. In the case of Collins vs. Hudson, 54 Ga. 25, it 
was unanimously held, under these sections of the Code, 
that when a suit is brought against a county for damages 
caused by a want of proper repairs to a public bridge, it 
should appear that the bridge was erected by letting it out 
to the lowest bidder, and that no bond was taken from the 
contractor faithfully to perform his contract, and to in- 
demnify for all damages occasioned by a failure so to do, . 
and to keep the bridge in good repair for seven years, and 
for such further time as may be embraced in the contract, 
and both of these facts should be alleged in the declaration. 
Both before and since that case, these conflicts in the opin- 
ions of various judgesexisted. In The County of Gwin- 
nett vs. Dunn, T£ Ga. 858, the previous cases in question 
were reviewed, and the decision in 54 (Ga. ut sup., being 
that of a unanimous court, was followed because it could 
not be reversed by a majority of the court as then consti- 
tuted, but only by the unanimous opinion of a full bench, 
upon leave granted to reviewit, and the then present bench 
not being unanimous, the result was an affirmance of the 
decision in that case. I then agreed with the late Chief 
Justice, that counties were liable for damages resulting 
from defective public bridges, whenever the proper au- 
thorities neglected the duties enjoined by law in building 
and keeping them in repair. Subsequent reflection and 
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a more careful study of the question have convinced me 
that the views then expressed were erroneous, and I now 
agree with my associates that the ruling in Collins vs. Hud- 
son, 54 Ga., is the law. 

The charge complained of in this case was made upon 
the facts and pleadings before the court, and is in entire 
conformity with the views here expressed; the implication 
from the liability imposed on counties where toll is charged 
makes it clear that it does not exist where the bridge or 
ferry is free. 
Judgment affirmed. 


Martin, for use, vs. Lamp & Company. 


. A promissory note, payable to the order of an agent of a corpora- 
tion (the principal as well as the agent being specified;by name); is, 
in legal effect, payable to the corporation, and while the agent can 
maintain an action thereon, so can the principal. 

. An action upon such a note by the agent for use of the principal 
is virtually an action by the principal, and the death of the agent 
before or pending the action will not affect the suit. The words 
importing that the agent sues and that the suit is for use of the prin- 
cipal are surplusage, and may be stricken from the declaration by 
amendment at any time, whether before or after verdict. 

8. A plea of non est factum, or of non-partnership, sworn to by the 
defendant ‘‘to the best of his knowledge and belief,’’ does not 
cast the onus upon the plaintiff, but only entitles the defendant to 
go to the jury and establish his defence. 

4. The evidence, construed most strongly against the defendant, who 
was the only witness, warranted the verdict. 


February 26, 1887. 
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Promissory Notes. Principal and Agent. Parties. 
Pleadings. Amendment. Verdict. Before Judge Srm- 
mons. Pulaski Superior Court. November Term, 1886. 





Suit was brought by “Jas. Martin, Agent Etiwan Phos- 
phate Company, for the use of the Etiwan Phosphate 
Company,” against J. M. Lamb & Company, a firm com- 
posed of J. M. Lamb and W. B. Whiddon, on a prom- 
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issory note signed by the firm and payable “ to the order 
of Jas. Martin, agent of Etiwan Phosphate Company.” 
The defendants pleaded that they were not indebted, be- 
cause they had paid part of the debt and had turned over 
to plaintiffs’ attorney notes which, if properly collected, 
would have paid the debt, but plaintitfs, through the neg- 
ligence of such attorney, had failed to collect and had lost 
the amount to defendants. 

Whiddon also pleaded the general issue, non est factum, 
that he was not a partner when the note was given, and 
that it was given without consideration asto him. These 
pleas were sworn to to the best of his knowledge and belief. 
He also pleaded that the firm was organized for the pur- 
pose of storing cotton alone, and not for buying and selling; 
and that no member of it had authority to sign such a note. 

On the trial, the plaintiff intreduced the note and closed. 
The defendant, Whiddon, testified as follows: “I and J. 
M. Lamb formed a partnership in the fall of 1880 for the 
purpose of receiving and storing cotton received for guano 
and any other cotton that we should receive for storage. 
That was our business only. We did not buy or sell any- 
thing, and neither of us or any one else was authorized to 
sign the firm name to any promissory note, and I did not 
sign the note sued upon or authorize any one to sign it. I 
never saw the note until to-day ; do not know the consid- 
eration of the note. J. M. Lamb was not authorized to 
sign said note for the firm. In February, 1881, I and J. 
M. Lamb had a settlement of our business and closed up 
the partnership. I do not know who signed the note.” 

The jury found for the plaintiff. The defendant, Whid- 
don, moved for a new trial on substantially the following 
grounds: 

(1)-(3.) Because the verdict was contrary to law, evi- 
dence and the principles of justice.. 

(4.) Because, after the plaintiff introduced the note and 
closed, the court held that the burden of sustaining the 
pleas was on the defendant. 
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(5.) Because of newly-discovered evidence to show that 
at the time of the trial, James Martin, in whose name the 
suit was brought, was dead, and the verdict and judgment 
were therefore void. [The usual affidavits accompanied 
this ground.] 

The court granted a new trial on the fifth ground, and 
the plaintiff excepted. 


J. H. Marry, for plaintiff in error. 


A. C. Pate; W. L. Grice; W. F. Ketsry, for defend- 
ants. 





















Buieck ey, Chief Justice. 





There was a note by Lamb & Co., payable to Martin, 
agent of the Etiwan Phosphate Company. On that note 
a suit was brought in the name of Martin, agent, for the 
use of the Etiwan Phosphate Company. A verdict was had 
for the plaintiff. A motion for a new trial was made on 
several grounds; among them one of newly discovered 
evidence, which was that Martin was dead. He was dead, 
not only at the time the trial was had and the verdict ren- 
dered, but at the time the action was brought. The fact 
was established by affidavits on the hearing of the motion 
for a new trial. It seems that the death was unknown to 
the counsel for the defendants until after verdict. There 
was some trace of information about it, but it was not 
known with certainty by counsel for either party, or by the 
defendants themselves. On this ground, and this alone, 
the presiding judge granted a new trial. Another ground 
of the motion was that, though pleas of non est factum and 
non-partnership were filed, the court ruled that the bur- 
den of proof was not changed, and that the defendant 
pleading these pleas (who was one alone of the alleged 
partners) would have to go on and establish his defence. 
Another ground was that the verdict was contrary to the 
evidence, in that he did establish it. 
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These grounds were not expressly ruled on by the judge 
below, so far as appears; he confined his ruling to the 
ground which relates to the death of Martin; and while 
we may not be constrained to pass upon more than this 
ground of the motion, we go through the whole, and rule 
upon the other grounds also. 

1. A promissory note, payable to the order of an agent 
of a corporation (the principal as well as the agent being 
specified by name in the body of the note), is,in legal effect, 
payable to the corporation, and while the agent can main- 
tain an action thereon (Code, §2209), so can the principal. 
Td. $8257. 

2, An action upon such a note by the agent for the use 
of the principal is virtually an action by the principal, and 
the death of the agent, before or pending the action, will 
not affect the suit. The words importing that the agent 
sues and that the suit is for the use of the principal are 
surplusage, and may be stricken from the declaration by 
amendment at any time, whether before or after verdict. 
Wilson vs. Presbyterian Church, 56 Ga. 554; McLewis vs. 
Furgerson, 59 Ga. 644. When it was ascertained that the 
agent was dead, the suit stood thenceforth, for all substan- 
tial purposes, as if the principal alone had from the begin- 
ning been the party plaintiff on the record. 

3. One of the defendants pleaded a plea which he in- 
tended to be a plea of non est factum, so far as he was con- 
cerned, and another plea which he intended to be a plea 
of non-partnership at the time the note was given; but 
these pleas were sworn to simply to the best of his knowl- 
edge and beiief; and therein, we think, lies the exvlana- 
tion of the judge’s ruling that the burden of proof was 
not changed. We are not informed by the record why he 
so ruled, but we find a good reason for it in the affidavit 
to these pleas. <A plea of non est factum, or of non-part- 
nership, sworn to by the defendant, “to the best of his 
knowledge and belief,’ does not cast the onus upon the 





SUPREME COURT OF GEORGIA. 
Martin, for use, ve. Lamb & Company. 


plaintiff, but only entitles the defendant to go to the jury 
and establish his defence. 

Before the constitution of 1868, a plea of non est factum 
had to be sworn to—not to the best of one’s knowledge and 
belief, but sworn to. 26 Ga. 649; Code, §2851. So had 
a plea of non-partnership. (Jd. §1598.) That constitu- 
tion, as a condition to opening actions upon certain con- 
tracts to defence, required that the defence should be 
sworn to; that the plea should be upon oath; and.the 
judges of the superior court by rule 24 (Code, p. 1348) 
prescribed a form of affidavit: importing that swearing to 
the best of one’s knowledge and belief shall be a compli- 
ance; but we do not think that this alters the law as to 
the plea of non est factum, or the plea of non-partnership, 
with respect to changing the onus. The rule passed under 
the constitution is a rule to allow a defendant to come in 
and prove something himself; it is not a rule for putting 
the onus of proof upon the plaintiff. We think the law 
stands as it was before the constitution of 1868, with re- 
gard to the sort of plea and the sort of affidavit that will 
cast the onus upon the plaintiff to establish the execution 
of his instrument or the existence of the alleged partner- 
ship. The 29th rule of the superior court relieves execu- 
tors and administrators from swearing to pleas of non est 
factum positively ; they may verify by swearing that they 
have reason to believe and do verily believe. This oath 
is misrecited in 34 Ga. 435. An affidavit “to the best of 
his knowledge and belief’ commits the affiant to almost 
nothing. 23 Ga. 480; 58 Ga. 445. 

4, The evidence, construed most strongly against the 
defendant, who was the only witness, warranted the ver- 
dict. 

So the judgment is reversed, there not being good cause 
for a new trial, either on the ground the court ruled upon, 
or any other ground set forth in the motion. 

Judgment reversed. 
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Martin vs. THE Upsour Guano ComMPANy. 


Where a sale of guano was made by a non-resident wholesale dealer 
to a resident retailer, and the delivery was completed without 
the State, the title being in the purchaser when the property came 
into the State, and the transaction not being in fraud of the statute, 
the sale was not illegal because the guano had not been branded 
and tagged, and the resident purchaser could not defend against a 
suit to collect the price of the guano on that ground. 

December 21, 1886. 


Guano. Fertilizers. Contracts. Before Judge Estes. 
Floyd Superior Court. October Term, 1885. 


The Upshur Guano Company brought an action of com- 
plaint against W. W. Martin on two acceptances. The 
defendant pleaded the general issue, and also that the con- 
sideration of the drafts was certain commercial fertilizers, 
and that these had not been tagged or branded as required 
by law. On the trial, it appeared from the evidence that, 
previously to 1882, Martin had sold guano as agent for the 
plaintiff, but at that time it was determined to change the 
plan of operation and to sell him guano. A voluminous 
correspondence arose between the parties, the salient parts 
of which were as follows: 

From Martin to plaintiff's president, January 13, 1882: 


‘Please name lowest price you will sell me potash phosphate for, 
free on board cars at works ; also ammoniated dissolved bone; payable 
next fall. Please answer at once by wire, night message.”’ 


Telegram from plaintiff to defendant, J anuary 15: 


“Twenty-nine ammoniated; twenty-one potash, in full. This is 
low.’’ 


Letter from defendant to plaintiff’s president, Janu- 
ary 17. 

“‘T will buy outright from you at the following prices, provided the 
goods are up to last season’s analysis. . . . Please answer at 
once.”’ ; 

Telegram from defendant to plaintiff’s president, Jan- 
uary 24: 


‘‘What about my offer of 17th? Must know best price.”’ 
v 77-17 
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Letter from plaintiffs president to defendant, January 
24: 


‘In reply to your favor about prices, now we want to sell you out- 
right, as our company is so opposed to selling for cotton; but such 
prices as you offer! I cannot imagine how you think such goods could 
be made pure. . . . Letus hear at once soas to know what to do.” 


Letter from defendant to plaintiff's president, January 
26: 


‘* Will come ‘ horse-swapping’ rules at you by splitting the differ- 
ence, and offer you twenty-seven dollars per ton, f. 0. b. cars, in sacks 
at works, for ammoniated dissolved bone, and eighteen dollars per ton 
in sacks, f. o. b. cars at works, for potash phosphate, and payable 
15th November, Ist and 15th December, and will take the old and all 
stocks on hand at same price, with freight added, in note. ° 
Please answer me by wire, as as season is now at hand, and the 
trade must be supplied at once.’ 


Letter from plaintiff's president to defendant, January 
30: 


‘*Now you know I have always done for you all I can, and want 
still to do, but I know when I tell you honestly we are giving you 
them at figures as near cost as we can, you will believe me. I will 
do this, and.I hope it will be satisfactory, and you will allow me to 
ship at once what you want: $28 for the am. goods and $18.50 for the 
potash phos. . . . Let me hear by wire, and it will be all right.’’ 


Letter from defendant to plaintiffs president, Febru- 
ary 1: 


“‘ Yours of the 30th of January just received and noted, and in re- 
ply will say I have figured the trade down just as closely, and ’twill 
not pay me to buy and pay any more than my offer . . . ”’ 


Letter from plaintiffs president to defendant, Febru- 
ary 3: 


‘é 


- » «+ Then for the present season we prefer selling you on 
your own proposition, $18 for potash phos. and $27 am. goods and 
close up all matters on same terms, only add what freight and inspec- 
tion cost us; these payable in notes 1st November, 15th November 
1st December and Ist January. The only security we ask is the 
farmers’ notes, and these to be held in your hands in trust for us. 
This is the usual custom.” . . . 


Telegram from defendant pai plaintiff's caniiond, Feb- 
ruary 6: 
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‘* Letter received. Ship my provisions (previous?) orders imme- 
diately and wire.”’ 

Letter from defendant to plaintiff's president, Febru- 
ary 6: 

‘Your letter of the 3d just received and contents noted, and in 
reply will say, if you will fill all my orders promptly, and goods come 
up to last season’s analysis, I am willing to give you my notes as 
follows: . . . How would yousellthe oldclaims to me? Please 
answer my telegrams.’’ 

Letter from defendant to plaintiff's president, Febru- 
ary 6: 

“In your last letter, you told me if I accepted your offer to buy, to 
telegraph you at once and you would commence filling and shipping 
my orders at once, to which I replied as follows: Letter received; 
ship all my provisions (previous?) orders immediately and wire. 
This message I sent on the 6th inst. Now what am I to do for this 
season’s business, as ’tis too late to commence to make a trade with 
a new firm and start goods from the works?” ...... 

Telegram from defendant to plaintiff’s president, Feb. 
ruary 14: 


‘* Wire what to depend on. Am waiting your shipments.’ 
Telegram from defendant to plaintiff’s president, Feb- 
ruary 16: 


* “Your offer of the 3d accepted. Fill my orders immediate.y. 
Answer.”’ 


Telegram from plaintiffs president to defenaant, Feb- 
ruary 16: 


‘** Do my best to fill your orders at following : $27 ammoniated, $18 
potash here; farmers’ notes collateral. Answer.’’ 


Telegram from defendant to plaintiff’s president, Feb- 
ruary 16: 


‘* First offer as in my previous letters; fill my orders. Answer.” 
Letter from plaintiff to defendant, February 16: 


‘*We have your letter of 13th, and understand from it that you 
accept our offer of 30th ult. If this is correct, will do our very best 
for you. If we misunderstood, telegraph us. . . . . . 2. + +” 
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SUPREME COURT OF GEORGIA. 


Martin vs. The Upshur Guano Company. 


Letter from defendant to plaintiff’s president, February 
16: : 


‘“*T received your p. c. to-day as follows: Do you accept our offer 
of 30th Jan’y ; shall wecommence shipping? And I answered at once 
as follows: Accept offer as in my previous letters; fill my orders. 
Answer. My offer was as accepted by you in your letter of February 
3. . . Imade the offer with the promise that if you would fill my 
orders all promptly and the analysis come up to last season.’”’ . . . 

Telegram from defendant to plaintiffs president, Feb- 
ruary 17: 

“Your telegram 16th received. Wired you last night that your 
offer third accepted; fill my orders immediately. Wrote you.’ 

Telegram from defendant to plaintiffs president, Feb- 
ruary 20: 

‘Your letter 16th received. Refer to my letters 16th, 17th. Answer 
what you will do.’’ 

Telegram from defendant to plaintiff, February 24: 

‘* Are you going to ship me any goods? Answer.’’ 

Telegram from plaintiff to defendant, February 24: 


‘* Shipping to Cass Station; other orders confused. Wire which 
to send first.’’ 


Telegram from defendant to plaintiff, February 27: 
‘Wire what you are shipping for me.”’ 


Telegram from plaintiff to defendant, February 28 
“Ship everything now. Were delayed by want of bags.’’ 


Besides these, there were numerous other letters and 
telegrams, ordering goods, giving directions for shipping 
and containing complaints about them. 

The jury found for the plaintiff $1,000 principal, and 
$186.56 interest. The defendant moved for a new trial 
on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged as follows: “So it is 
for you to show whether this was a Georgia or a Virginia 
contract. If it was made there, and the guano was Martin’s 
property from the time it was delivered on board the cars, 
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if it was Martin’s property then, it was his property when 
it got to Georgia, and it was his duty to have it inspected, 
branded and tagged. If they wrote him a letter and he 
accepted the terms of that letter, it was or became a con- 
tract the moment he accepted the terms. You are to ex- 
amine into that and see where it was to be consummated ; 
see what the terms were. If it was to be Martin’s prop- 
erty then, it was still a Virginia contract; if it was to be 
the guano company’s property until it got here, it was a 
Georgia contract.” 

The motion was overruled, and the defendant excepted. 


Dean & Ewrne, for plaintiff in error. 
Reece & Denny, for defendant. 


Jackson, Chief Justice. 


The Upshur Guano Company sued Martin for guano 
shipped from Virginia to him at Rome, Georgia. The 
guano was to be delivered at Norfolk, Virginia, on the cars 
there. The contract was made by letters and telegrams 
between Rome, Georgia, and Norfolk, Virginia. The plain- 
tiff in error was a dealer in fertilizers, who sold to the 
planters, and the Upshur Guano Company was a whole- 
sale dealer that sold to him. 

The only defence is, that the contract, by legal construc- 
tion, was made in Georgia, and that the bags in which it 
was shipped were not branded and tagged according to 
the Georgia statute. 

From an examination of the record, and investigating 
the facts disclosed by the correspondence in connection 
with the delivery in Norfolk, Virginia, we conclude that 
it is a Virginia contract, and not within the provisions of 
our statute in respect to branding and tagging the bales 
of fertilizers, especially as this is the dealing of a whole- 
sale dealer outside of Georgia with a retailer within the 
State. 
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The point made is the technical one that the letter or 
telegram whereby the proposition of one side is accepted 
by the other fixes the place where the contract is made, 
and if that be written in Rome, Georgia, that is the place 
of the contract. From an examination of the correspond- 
ence, the propositions and answers, it will be seen that it 
is not easy, under this rule, to fix where the final accept- 
ance was made by the letter or telegram last written 
assenting to a prior proposition; and in such a case the 
place of sale and delivery on the cars there must be held 
to fix the place of the contract. 

Such should certainly be the conclusion where the entire 
legislation of this State, requiring these brands and tags 
and making sale without them penal, shows that the sale 
contemplated and intended by the act 1s a sale actually, 
and not constructively, made in Georgia. <A sale with 
actual delivery without the State, unless made in fraud of 
the statute, which is not the case in this delivery in Vir- 
ginia, could not be well held illegal and penal, and there- 
fore not collectible in the courts of this State, for the ab- 
sence of that which is contemplated to be done in Georgia. 
See Code, §§1553(a) to 1553(h), 1571, 1572, 1573, 1574, 
1575, 1576, 1576 (a, b, ¢, d, e, f, g.) 

The acts compiled in these citations show that the per- 
son in whom is the property when the fertilizer is landed 
in a Georgia port is the person to have it inspected, 
branded and tagged, and the title to the property was in 
Martin when it left Virginia and before it landed on Geor- 
gia soil. 

Judgment affirmed. 


NoLan vs. PELWAM. 


1. A plaintiff in ejectment may recover the premises in dispute upon 
his prior possession alone against one who subsequently acquires 
possession of the land by mere entry and without any lawful right 
whatever; and the same rule applies where a bill in equity was 
filed asthe equivalent ot an action of «j-ctment, resort to equity 
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being necessary to prevent loss and injury to the rightful possessor 
in consequence of the alleged insolvency of the trespasser. 

. A contract between the complainant and certain persons who 
claimed title to the premises to make complainant a quit-claim 
deed to the land in question, was pertinent evidence to show that 
his entry was quiet and peaceable, and was made in good faith. 
None of the objections were tenable or, at least, not perti- 
nent and applicable to the issue made by the offer and admission 
in evidence of the writing in question; nor does it affirmatively 
appear from the record that they were made and passed upon in 
the court below. 

(a.) So likewise a letter from the attorney of the persons claiming 
the title to the complainant was admissible in evidence to show 
the recognition of complainant’s right to the possession. Ifits 
admission was doubtful, it did no harm. 

(o.) A ground of objection to testimony which is not shown to have 
been made or ruled upon in the court below, will not be consid- 
ered here. 

(c.) A deed forming part of the chain of title under which the com- 
plainant claimed, was admissible in evidence. 

(d.) If there was error in permitting the complainant to testify that 
a chain of titles which he saw in the hands of the attorney for 
those under whom he claimed was perfect, it was not error which 
hurt the defendant. But it is doubtful if objection to this testi- 
mony was made and insisted on in the court below. 

. Where the existence and loss of a deed, or whether an exhaustive 
search for it had been made, were left in doubt, there was no error 
in refusing to admit parol evidence of its contents. 

March 5, 1887. 


Ejectment. Possession. Title. Equity. Evidence. 
Practice in Supreme Court. Before Judge Bower. Worth 
Superior Court. April Term, 1886. 


Reported in the decision. 


H. Morean; Corsitt, Wricut & ARNHEIM, for plaintiff 
In error. 


D. H. Porr, for defendant 
Hat, Justice. 


Peter Pelham exhibited his bill in equity against A. A. 
Nolan, stating that he went into possession of lot of land 
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No. 160, in the 7th district of the county of Worth, in the 
year 1883, by virtue of a contract of purchase entered into 
in the month of May, 1883, between himself, of the one 
part, and Mrs. Frances Whitehouse, of Dutchess county, 
New York, and Mary J. Howell, of Philadelphia, Pennsy]- 
vania, of the other part, they, the said Frances and Mary 
J., being the widow and daughter of John O. Whitehouse, 
late of Poughkeepsie, New York, who died testate, leaving 
the said Frances and Mary J. his only heirs at law and leg- 
atees. The bill alleged that said John O. Whitehouse had 
title to the lot of land in question, and that the complain- 
ant entered peaceably into the possession of the premises, 
under and by virtue of said contract of purchase, made 
improvements thereon, erected houses, cleared land and 
boxed all the pine trees growing thereon which were suit- 
able for turpentine purposes; that he remained in undis- 
turbed possession for nearly two years, when his tenant 
was forcibly ejected from the premises by Nolan; that he 
was kept out of possession by said Nolan in a like forcible 
manner; and that Nolan had no claim of right or title to 
the land, and was insolvent. The bill prayed a decree re- 
storing to him the possession of the premises, and also for 
a temporary injunction and the appointment of a receiver 
to take possession of the same, and to gather the turpen- 
tine therefrom, to work the premises, etc. 

Nolan answered the bill and admitted that he had ejected 
complainant’s tenant from the premises, alleging his right 
to do so under purchase from one Cummings, who, he 
insisted, had a regular chain of title derived from Jere- 
miah Beall, who granted the land. He further set up that 
Cummings had possession of the land prior to the entry 
of complainant, by one Hooks, his tenant, who had boxed 
for turpentine some three hundred trees growing thereon. 
The court granted a temporary order for the injunction and 
appointment of a receiver, which continued of force until 
the trial of the case. Complainant had a verdict for the 
recovery of possession of the premises, and also mesne 





OCTOBER TERM, 1886. 265 


Nolan vs, Pelham. 


profits. The defendant moved for a new trial, which was 
denied; and to the judgment refusing this new trial he 
excepted; and the case is here for review upon the grounds 
set out in that motion for new trial. 

It was fully proved on the trial that Pelham was in 
peaceable possession of the land, and had been for nearly 
two years; that he made thereon the improvements set 
forth in the bill; and that Nolan and his party forcibly 
ejected and kept him out of possession of the land. As 
to these matters there was no controversy. The court 
admitted in evidence, over the objections of the defendant, 
the contract between Pelham and the legatees of White- 
house, after the execution of the same was proved, to show 
the right under which Pelham entered the premises, and 
that he took possession in good faith and under the belief 
that his entry was legal, as well as the letter received by 
Pelham from Swann, the attorney of the heirs and legatees 
of Whitehouse, dated on the 12th of April, 1866, in which 
he says to Pelham that if he would bring and pay to him 
$2,090 in cash, he would get the deed from Mrs. White- 
house and Mrs. Howell to that lot, and others which he 
had purchased from them, and the other evidences of title 
in their possession. There was no question that Swann 
was the attorney of those parties, or that he was authorized 
to submit the proposition, and it was shown that the letter 
was written by him. It was offered and admitted, over 
objection, for the same purpose as was the contract of bar- 
gain andsale. No grants or deeds conveying the property to 
Whitehouse were offered on the trial, only because Pelham 
could not get possession of them to be thus used, except 
upon the deposit of a sum of money named, to secure 
their return, with which condition he was unable to comply. 
He swore that he saw all those papers in the hands of the 
attorney of Whitehouse’s legatees. Objection was also 
taken to that portion of the evidence. 

The defendant, in reply to this evidence, proved by 
Hooks that he entered on the lot and boxed a small portion 
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of the trees prior to Pelham’s possession, and that he did so 
as the tenant or vendee of Cummings; but on the other 
side it was satisfactorily shown that the boxing done by 
Hooks was on an adjoining but different lot of land. He 
also made an attempt to trace title from the grantee, Jere- 
miah Beall, through Cummings to himself, to the lot of 
land. He testified that he placed the deed, purporting to 
emanate from Beall, in the hands of his attorney, and that 
it was lost. It was shown that some search had been made 
for it and it could not be found. The court, however, was 
of opinion that the sources of inquiry for this deed had 
not been exhausted, and for that reason rejected parol 
evidence of its contents. To.this rejection of the parol 
evidence the defendant excepted. The rejection of this 
testimony and admission of the contract under which com- 
plainant claims possession, and also of the letter from 
Swann to him, constituted the only grounds in the motion 
for new trial (which grounds are quite numerous) that we 
deem it essential to consider in order to determine this 
case. 

1. It is now well settled that the plaintiff in ejectment 
may recover the premises in dispute upon his prior pos- 
session alone, against one who subsequently acquires pos- 
session of the land by mere entry and without any lawful 
right whatever. Code, §3366. This proceeding is the 
equivalent of the action of ejectment. It was only nec- 
essary to resort to it to prevent loss and injury to the 
rightful possessor, in consequence of the alleged insol- 
vency of the trespasser. That a court of equity could 
take cognizance of the matter for this purpose was not 
questioned; and taking it for that purpose, it had authority 
to decree a complete settlement of all matters in issue 
between the parties growing out of the transaction. It is 
apparent that Pelham had possession of the land before 
the defendant; and that he was ousted by violence and 
overpowering force, resorted to by the defendant to dis- 
possess him and keep him out of possession, was not dis- 
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puted. It was incumbent, therefore, upon the defendant 
to show that either he or the party under whom he claimed 
had possession prior to Pelham and to those from whom he 
purchased, or that there was outstanding paramount title; 
and that he did not acquire possession by mere entry, 
or that he had a lawful right thereto. We are of opinion 
that he has failed to establish either of those essential 
facts ; and without more, the finding of the jury was such 
as it should have been. 

2. The contract of Pelham with the persons who claimed 
title to the premises was pertinent evidence to show that 
his entry was quiet and peaceable and was made in good 
faith. The objections to the admission of the testimony 
were: (1) That the agreement was neither a deed nor bond 
for titles, but simply an undertaking to make Pelham a 
quit-claim deed: to the land in question, and was no evi- 
dence of existing title in the heirs of John O. Whitehouse 
to the lot of land; (2) that it showed on its face that it 
had, so far as Pelham was concerned, been forfeited by 
him, and was no longer obligatory on the heirs of White- 
house; (3) that the deeds, if they existed, were in the 
power or control of Pelham, and under his showing he 
had no right, according to law, to introduce copies of any 
other evidence of title but them; (4) the contract offered 
(it being a duplicate executed at the same time the other 
part of it was) was secondary evidence, and no foundation 
had been laid for its introduction ; (5) that the complain- 
ant had shown no diligence in procuring the deeds; it was 
his own fault that the deeds were not in court, and he 
could not take advantage of his own wrong to introduce 
evidence that was not even secondary. 

We are of opinion that none of these objections were 
tenable; at least, they were not pertinent or applicable to 
the issue made by the offer and admission in evidence of 
the writing in question; nor does it affirmatively appear 
from the transcript that they were made in the court be- 
low and passed on there. What has been said as to the 
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admission of this agreement applies, perhaps, to some ex- 
tent, tothe admission in evidence of the letter from Swann 
to the complainant. It recognizes the complainant’s right 
to the possession; it showed diligence in endeavoring to 
procure the deeds, and might be considered by the judge for 
that purpose, but whether admitted or not, we are satisfied 
that it did the defendant noinjury. There was no error in 
admitting the copy deed from Sherwood to John B. Gordon 
to the lot of land. The complaint is that a copy was re- 
sorted to, and that no foundation was laid for the admis- 
sion of secondary evidence. This ground of the motion 
does not state that that point was made or ruled on by the 
court below. Treating it as original but not as secondary 
evidence, it was properly admitted, because Whitehouse, 
if he had any title at all, derived it directly from Gordon, 
as was shown by the agreement between his heirs and Pel- 
ham, for the sale and purchase of the land. There may 
have been error in permitting Pelham to swear that the 
chain of title he saw in the hands of Swann, counsel for 
Whitehouse’s legatees, “ was perfect ;” but this was error 
that did not hurt the defendant, even if the evidence had 
been objected to by him. But from a statement made in 
the record, it is not at all clear that any such objection 
was made or insisted on. It is there stated that “this 
proof does not lay the foundation of secondary evidence, 
which was not allowed to be introduced.” If this has any 
other meaning than that we have attributed toit, we have 
failed to perceive it. It was certainly the duty of the 
party alleging error to make it appear that error had been 
committed. It was not necessary to the maintenance of 
complainant’s suit that he should introduce the deeds to 
the parties with whom he contracted. Prior possession 
acquired in good faith, and under an honest belief that he 
had a right to enter, was all sufficient to maintain his suit 
against one dispossessing him, and who had no legal title 
to the premises, or who failed to show a better right to 
enter thereon. Pelham’s possession was good against such 
an invader. 
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3. We do not think that the court erred in rejecting parol 
evidence of the contents of a deed purporting to be exe- 
cuted by Jeremiah Beall to the person named in the mo- 
tion, from whom and through whom the defendant pro- 
fesses to derive his title. We are not at all satisfied, from 
the proofs in this case, that such a deed ever had an ex- 
istence. It seems that the defendant claimed that he 
placed the deed in question, with others, in the hands of 
his counsel, to be used as evidence on the hearing of the 
preliminary motion 1n this case, which was to take place 
at Bainbridge. Thecounsel to whom this paper was alleged 
to have been given, upon opening the bundle at Bainbridge, 
failed to find it, and thought he must have left it at home. 
Before leaving home, he had opened the bundle and exhib- 
ited the title papers it contained to his associate counsel, 
neither of whom swore positively that they had ever seen 
such a paper, and neither of whom could state when and 
where it purported to have been executed, or the names 
of the witnesses, if any such there were, who attested it. 
They did swear that the search that each of them had 
made in his office did not disclose it, but to what extent 
this search was carried, or whether any search was made 
of the defendants, was not shown. Because it was un- 
certain whether the paper existed, or had been lost, or that 
an exhaustive search had been made for it, the court re- 
fused to admit parol evidence of its contents, 

It was apparent from the proofs that there were two 
chains of title purporting to emanate from the same source, 
and the presumption that one chain or the other was false 
or forged would not have been far-fetched. Where one 
chain was, was made apparent by the evidence on the trial. 
That was in the hands of Swann, the attorney of the par- 
ties from whom Pelham derived his right to the possession, 
and the reason why he refused to give it up on this hear- 
ing was also made apparent. There was a much less sat- 
isfactory account as to the other chain under which the 
defendant claimed, given in evidence in thecase. The ad. 
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mission of secondary evidence, under these circumstances, 
is a matter somewhat in the discretion of the court, 
and unless that discretion has been flagrantly abused, this 
court is not called upon to interfere with its exercise. 

There is nothing in the other grounds of the motion re- 
quiring particular notice, or that could materially affect 
the result which has been reached in this case. It does 
not appear to us that there was error in refusing to set 
aside the verdict and grant a new trial, and therefore we 
order the 

Judgment affirmed. 


TURNER e¢ ai., executors, vs. Scort. 


The jssuc ina claim case being, whether the claim was fraudulent as 
being an attempt to cover up the property of the defendant in ji. 
fa. and to prevent his creditors from collecting their debts, and 
there being sufficient.evidence to authorize a verdict subjecting 
the property, this court will not interfere with the discretion of 
the court below in refusing to grant a new trial on the ground that 
the verdict was without evidence to support it. 


December 21, 1886. 


Claims. New Trial. Before Judge Stmmons. Meri- 
wether Superior Court. August Term, 1885. 


Reported in the decision. 


A. H. Freeman, by W. Y. Atkinson, for plaintiff in 


error. 


B. F. McLaveutin, for defendant. 


BLaNDFoRD, Justice. 


This was a claim case, and the issue presented and tried 
was, whether the claimant’s claim was fraudulent as an 
attempt to cover the property of defendant in execution, 
and to prevent his creditors from collecting their debts. 
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The jury found the property subject. Claimant moved 
for a new trial, which the court refused, and exception is 
taken and error assigned thereon. The motion for new 
trial alleges as error the refusal of the court to grant a 
new trial, because the verdict of the jury is without evi- 
dence to support it. There is some evidence to authorize 
the verdict, and from which the jury might have inferred 
fraud between claimants and defendant in execution. 
Under such circumstances, this court will not control the 
discretion of the judge of the superior court in refusing to 
grant a new trial. 
Judgment affirmed. 


Burks, administrator, e¢ al. vs. BEALL, execvtor. 


1. Where the testator devised and bequeathed his whole estate to his 

two sons, to be equally divided between them, appointing them 
executors, and they both qualified, and without administering the 
property or dividing it, used the realty and personalty, in carrying 
on a farming business as copartners or tenants in common, await- 
ing the termination of some litigation against them as executors, 
and one of them died leaving the property undivided and some 
claims against the estate outstanding, their legal relation to the 
property in using it was that of renters and hirers of it as individ- 
uals from themselves as executors; they were liable to the estate 
for reasonable rent and hire, and were entitled as co-partners or 
tenants in common (not as executors) to the proceeds of the busi- 
ness. 
The surviving executor is entitled, as such, to administer the 
whole estate of the testator, and will be accountable to the admin- 
istrator of the deceased brother for his share, either in kind, if a 
division in kind be had, or in money, if a sale for division should 
take place. Before any specific property can come from the fath- 
er’s estate to the administrator of the son to be administered, it 
must be administered by the surviving executor of the father. 

. If the widow and children of theson be entitled to a year’s support, 
or the widow to dower, there is no cause, legal or equitable, for 
de:aying the enjoyment of these rights ; and if they cannot be as- 
serted against the surviving executor, he can defend himself at 
law upon his title as executor, and has no need for an injunction. 


February 26, 1887. 
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Administrators and Executors. Partnership. Injunc- 
tion. Year’s Support. Dower. Before Judge Bower. 
Dougherty County. At Chambers, October 30, 1886. 








On October 5, 1886, Joseph B. Beall, as executor of 
Jeremiah Beall, deceased, filed his bill in Dougherty supe- 
rior court against Wiley P. Burks, as administrator of 
James A. Beall, deceased, Mrs. Ada 8. Beall, widow of 
James A., and Jeremiah and Charles W., his minor chil- 
dren, making, by the bill and exhibits, in brief, the fol- 
lowing case: On November 1, 1883, Jeremiah Beall died, 
leaving a will, the body of which was as follows: 















‘*T, Jeremiah Beall, of the county of Baldwin and State of Georgia, 
being of sound mind and memory, in the enjoyment of good health, 
do make and ordain this to be my last will and testament, viz.: [ 
give and bequeath unto my two sons, James A. Beall and Joseph B. 
Beall, all of my estate, both real and personal, to be divided equally 
between them. 

‘“Unto my two sons aforesaid I commit my grandson, Jesse 8. 
Beall, to be by them brought up and educated to business habits, so 
that he may grow up to be a useful man and a good citizen. 

“‘T appoint W. A. Beall, James A. Beall and Joseph B. Beall ex- 
ecutors to this, my last will and testament, with full power and author- 
ity to settle my estate without being required to make any returns or 
responsible to any court of law, etc. In witness whereof I have here- 

° unto set my hand and seal on this the tenth (10th) day of January, 

eighteen hundred and seventy-six (1876).’’ 






















Under this will, James A. Beall and complainant qual- 

_ ified as executors and took charge of the property, which 
included landsin Dougherty, Baker and Baldwin counties, - 
certain town property, personalty on the iand, and house- 
hold furniture, all aggregating $50,000. Upon their quali- 
fication, the executors found the estate embarrassed by a 
lawsuit, in which a recovery of about $30,000 had been had 
shortly before the death of the testator, and by other lia- 
bilities. When the testator bought the plantations in 
Dougherty and Baker counties, they were encumbered 
with a mortgage which had been given by B. H. Hill, the 

former owner, to the Northwestern Life Insurance Com- 
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pany for $25,000. This had been reduced by Mr. Hill by 
the payment of $5,000 and by the testator after his pur- 
chase (subject to the mortgage) by the payment of $5,000 
more, leaving at his death $15,000, besides interest due 
thereon. Complainant and James A. then reduced it to 
$7,000 and substituted one Crosby as creditor, making him 
two mortgages, as executors and sole heirs of their father. 
The litigation mentioned above has been settled, leaving 
$172.00 liability against the estate, besides attorneys’ fees 
of $3,000. Since the death of the testator, the complain- 
aut has paid $2,000 of these attorneys’ fees, leaving the 
balance due. At the time of the death of the testator, 
there were also outstanding sundry debts to the amount 
of $759.80, which the complainant has paid off and settled 
out of his individual ‘resources. 

Finding the estate not in a condition for division, the 
complainant and his co-executor, James A. Beall, pro- 
ceeded to carry on the business as it had been done previ- 
ously by the testator, continuing the business of planting 
in 1884 and 1885. James A. Beall died in January, 1886. 
In conducting the business, debts to the amount of $6,093.23 
were incurred, which are claimed as a charge against the 
estate of the testator. Besides this planting business, they 
carried on a commercial business in New York. 

After the death of James A. Beall, his widow, Mrs. Ada 
S., and complainant desired that the affairs of the testator 
should be settled as early as practicable, and that a divis- 
ion should be had. James A. was and is indebted to the 
complainant about $30,000, which he had drawn from dif- 
ferent sources, in excess of what the complainant had 
received. Of this about $8,200 came from the planting 
interest and the balance from the commercial interest. 
The complainant, however, desiring to be liberal with Mrs. 
Beall, entered into the following contract with her: 


‘‘This agreement, made and entered into this 28th day of January, 
1886, by and between Ada S. Beall, widow of James A. Beall, of the 
city of New York, party of the first part, and Joseph B. Beall, of the 

v 77-18 
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same place, party of the second part: Witnesseth, that the party of 
the first part has this day paid to the party of the sccond part the 
stm of two thousand five hundred dollars in cash, receipt whercof 
by the party of the second part is hereby acknowledged ; that upon 
the final division of the estate, left by the late Jerre Beall, of Georgia, 
by will, to the said late James A. Beall, and the party of the second 

art, the party of the second part shall be allowed or paid, and shall 
receive out of said estate of said Jerre Beall, deceased, the sum of 
eight thousand and two hundred dollars in excess of the share of 
said estate to which he is now entitled by virtue of said last will, 
or otherwise, that though said payment of two thousand five hundred 
dollars is made, and the above undertaking, as to the said division of 
said estate cntered into by the party of the first part, itis under- 
stood that said payment and undertaking are for the joint and pro- 
portionate benefit of the party of the first part, and the infant chil- 
dren, heirs at law, and estate of the said James A. Beall, deceased, 
and that upon the final settlement of the estate of the said James A. 
Beall, deceased, the party of the first part shall be entitled to contri- 
bution from said children, heirs at law, and estate of said James A. 
Beall, deceased, but the party of the second part docs not undertake 
that such contribution shall be actuaily had or received by the party 
of the first part. 

‘And the party of thesecond part, individually, and as surviving 
partner of the late firm of J. & W. A. Beall & Co., of the city of New 
York, and surviving executor of the last will and testament of the 
said Jerre Beall, deceased, doth release and forever discharge the 
party of the first part of and from all claims and demands of every 
name and nature due or to grow due to him individually, or as such 
surviving partner, or to the estate of said Jerre Beall, deceased, for 
or on account of any act or thing heretofore in any manner done or 
performed, except as hereafter specified, and the party of the second 
part, for himself and as such surviving partner and executor, doth 
hereby release and forever discharge the estate of the said James A. 
Beall, deceased, of and from all claims and demands of every name 
and nature due, or to grow due for or on account of any act or thing 
heretofore done or performed, except as hereinafter specified, and 
for himself, and as such surviving partner, he doth hereby assume 
payment of all outstanding debts of said late firm of J. & W. A. Beall 
& Co., and doth agree and covenant to save harmless the party of the 
first part, and the children, heirs at law, and ¢state of the said James 
A. Beall, therefrom. But it is understood that in the event that at 
the final settlement of the estate of said James A. Beall, deceased, the 
party of the first part shall, for any legal or other reason, fail to obtain 
such contribution as aforesaid, then this release shall be operative, 
to prevent the party of the second part from enforcing, either individ- 
ually or as such surviving partner or executor, any claim which may 
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belong now to him in either such capacity, any such enforcement, 
however, to be for the benefit of the party of the first part, and 
for the purpose of protecting her for any moneys or property which 
she shall have paid out, surrendered or transferred for the benefit of 
said children, or either, or said estate of James A. Beall, deceased. 
And the party cf the second part individually, and as such surviving 
partner and as such executor (in so far as in the latter capacity he 
may lawfully do the samc), hereby egrecs and undertakes, that in 
the event of such failure upon the part of the party of the first part 
to obtain such contribution at the time and in the manner aforesaid, 
he will at once proceed to enforce at once any and all claims due or 
owing by the said James A. Beall, deceased, at the time of his death 

‘to the party of the second part individually, or as such surviving 
partner, or to the estate of said Jerre Beall, deceased ; and that after 
deducting all legal costs and charges, he will transfer the proceeds 
of such enforcement to the party of the first part to such amount as 
shall be necessary to save her harmless from paying or suffering more 
than her equitable proportion of the said two thousand and five hun- 
dred dollars, and of said eight thousand two hundred dollars afore- 
said. And the party of the second part agrees that he will not en- 
force any such claim beyond the extent necessary to the accomplish- 
ment of the purposes herein specified ; and except as herein provided 
and to the extent therein specified, the and each of the releases 
herein contained shall stand and remain in full force and effect. It 
is understood and agreed that the sum of eight thousand two hundred 
dollars, above named, represents the amount which James A. Beall, 
during his lifetime, received from the lands and plantations in Geor- 
gia, of which he and the party of the second part were seized in com- 
mon in excess of his share of the income and profits thereof, and 
nothing in the above agreement and release is to be taken or con- 
strued to operate so as to release the half part of said real estate, of 
which said James A. Beall died seized, from the claim of the said 
party of the second part for that amount until payment of said sum, 
or the receipt and acceptance by the party of the second part of such. 
excess upon partition or division of said land. 

“Tt is understood that the party of the second part does not assume: 
payment of a certain note of one thousand dollars, held by C. W. 
Crosby, and secured by a lien on a seat in the Cotton Exchange, but 
that such note shall be paid by the estate of James A. Beall, deceased. 
And the party of the first part agrees to save harmless the party of 
the second part from all liabilities on said note. But no claim will 
be made by the party of the second part for repayment of any part 
of the proceeds of any sale of said seat, in case the same shall be 
sold to pay said note, or any part thereof; it being understood that 
any proceeds of said seat, after payment of said note, shall belong to 


the party of the first part as representative of said James A. Beall’s 
estate. 
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‘*In witness whereof the parties hereto have hereunto set their 
hands and affixed their seals the day and year first herein written.’’ 


It has been impracticable up to this time to wind up 
the estate of Jeremiah Beall. Under the agreement, the 
complainant took charge of the estate and made arrange- 
ments in regard to its indebtedness, paying out of his own 
funds $6,000 thereof. Before the death of James A., one 
Westbrook had been employed as the agent of the parties 
in conducting the farming operations, and the complainant, 
as sole executor, renewed the employment. The defend- 
ants are interfering with the administration of the estate, 
claiming that the complainant individually assumed the 
payment of its debts. He denies this, and says that the 
assumption of the debts of the firm of J. & W. A. Beall 
& Company related to the commercial business in New 
York, and did not include either the debts of the estate of 
Jeremiah Beall, or those contracted by the complainant 
and James A. in the planting interest in Georgia. The 
administrator of James A. Beall has proceeded to adver- 
tise for sale an undivided half interest in the lands left by 
Jeremiah Beall, claiming that such half interest belongs to 
the estate of James A. He has sold this interest in cer- 
tain land, and declares his intention to sell an undivided 
half interest in the balance. The complainant insists that 
he is entitled to have the amount due him paid before any 
claim to the share of James A. can be enforced. Even if 
the complainant and James A. Beall were tenants in com- 
mon, and the contract with Mrs. Beall were not binding, 
complainant claims an indebtedness of $3,000 on account 
of amounts drawn from the planting operations by James 
A., which should be a charge on the property in any pro- 
ceeding for partition. 

Mrs. Ada S. Beall has had $4,000 worth of household 
furniture in the family homestead set apart to her asa 
year’s support for herself and children, and the complain- 
ant has appealed therefrom. The complainant charges 
that she and her children have already received a suffi- 
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cient amount as a year’s support. She further declares 
her intention to apply for dower 1n the one-half undivided 
interest in the lands of Jeremiah Beall. She is proceed- 
ing on the basis of the one-half undivided interest, with- 
out regard to indebtedness, which would be unfair, and 
the land, if forced to sale, would cause a sacrifice of the 
estate. 

It was prayed that the applications for year’s support 
and dower, as well as any interference with the estate, its 
management and settlement, and the sale of any of it by 
the administrator of James A. Beall, be enjoined. There 
were other prayers for the allowance of sales, payment to 
complainant, partition, subpoena and general relief. 

Attached to the bill were copies of the various instru- 
ments referred to. 

Burks, administrator, answered, in brief, as follows: At 
the death of Jeremiah Beall, there were no debts except 
that due by the mortgage to the Northwestern Life Insur- 
ance Company and certain attorneys’ fees. This mortgage 
debt was fully settled and paid off by the complainant and 
James A. Beall, they giving mortgages, which bound them 
individually, to raise money for the purpose. It is denied 
that the other debts claimed in the bill were against the 
estate, and it is alleged that James A. and complainant be- 
came tenants in common and assumed the indebtedness. 
The contract between the complainant and Mrs. Beall is in- 
sisted on as valid and binding, and defendant states that 
complainant is not in a position to assert its invalidity on 
account of the minorchildren. The application to sell the 
undivided half interest, and the application for year’s sup- 
port and for dower, are admitted. The estate of James A. 
Beall is amply able to pay the $8,200 stipulated in the con- 
tract with Mrs. Beall and the $4,000 year’s support. The de- 
fendant insists that any indebtedness contracted 1n running 
the farm was that of James A. and the complainant indi- 
vidually, and not of the estate, and that the amount stated 
($8,200) is all that complainant can legally claim. 
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On the hearing, the bill and answer, with the exhibits 
attached to each, and certain affidavits in regard to the 
employment of Westbrook, were introduced. It was ad- 
mitted that the lands had been operated for farming pur- 
poses since the death of Jeremiah Beall; that the debts 
had been contracted in the name of J. & W. A. Beall & 
Company, and that since the 26th of February, 1886, 
Joseph B. Beall had paid up or assumed individually the 
debts so incurred, amounting to $6,090.00. 

The chancellor enjoined Burks, administrator, from sell- 
ing any of the property and Mrs. Beall from setting up 
any claim for year’s support and dower. The defendants 
excepted. 


R. Hosss; Surru & Jongs, for plaintiffs in error. 
C. B. Wooten, for defendant. 


BLEcKLEY, Chief Justice. 


Beall, the father, made a will and died. He gave all 
his property to his two sons, to be divided equally between 
them, and appointed them executors. They qualified and 
took possession of the property, and used it, under a copart- 
nership name, for planting. There was a certain action 
against their ancestor, to which they were made parties; 
and awaiting the result of this action, they forebore to 
make any division of the property, but cultivated it and 
used it as tenants in common, or copartners, until one of 
them died, the property still being undivided, and some 
debts being still unpaid. 

Administration was granted upon the estate of the de- 
ceased son, and his administrator came forward and at- 
tempted to sell the interest of the deceased in some of 
the lands. His widow made application for a year’s sup- 
port for herself and children, and threatened to apply for 
dower in the lands. The surviving executor applied for 
an injunction against any interference by the administrator 
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of the deceased with this property, and against any assign- 
ment of year’s support or dower, and the judge below 
granted an injunction to hold off the administrator of the 
deceased son from this property, and to hold off the widow 
and children of the deceased from any assignment of year’s 
support, or assignmentof dower. The circumstances show 
that the widow was aiming at this property for the year’s 
support as well as for dower. The case was brought here 
by the administrator and the widow, with the children 
also as parties. 

Where the only devisees and legatees under a will are 
also executors, they can administer as informally as they 
please, so that they.do not interfere with the rights cf cred- 
itors, but where they do not in fact administer the estate, 
but keep themselves through a series of years related to it 
as executors and at the same time relate themselves to it 
as individuals, what is their legal relation as a whole to the 
specific property of which the estate consists? They can- 
not have the legal title in their character of executors and 
also in their character as individuals. There is, however, 
no difficulty in their holding the property as executors to 
await the result of pending litigation in which the estate 
is interested, or until the debts are all paid, and in using 
it to carry on an individual business of their own as co- 
partners or tenants in common. If they do this, they are 
virtually renters of the realty and hirers of the personalty 
in their character as individuals, from themselves in their 
character of executors. Did the estate, as to the corpus, 
prove insolvent, they would be answerable to creditors for 
reasonable rent and hire, no matter what profits or losses 
attended their copartnership business, and after getting 
clear of creditors of the testator, they would be entitled 
as individuals, not as executors, to all the profits of that 
business. It is fairly inferable from the record both that 
the estate of Jeremiah Beall has never been administered, 
and that the two sons conducted a partnership business in 
using it. They could not have been partners as executors, 
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and so the partnership holding must have been subordin- 
ate to their holding as executors. When one of them died, 
leaving the property in this situation, and some unpaid 
claims against the estate, the other, as surviving executor, 
had the right to administer the entire estate of Jeremiah 
Beall, which had not previously been administered. The 
brother’s administrator can administer nothing which con- 
stituted a part of the father’s estate so long as it remains 
unadministered by the executor. In Jeremiah Beall’s will 
there are no specific devises or legacies. The whole estate 
is disposed of together, and the executors either parted 
with title and dominion as such, or they did not. If they 
did, the survivor has no right to an injunction to prevent 
the administrator of the brother’s estate from selling, and 
if they did not, he has no need for such injunction. And 
the same may be said of year’s support and of dower. 
Neither of these can be taken in the estate of Jeremiah 
Beall, but only in the estate of James Beall. If James 
Beall left an estate, whether derived from his father or 
not, subject to a year’s support for his family, or to this 
support and dower, there is no cause, legal or equitable, 
for obstructing the enjoyment of these rights, or either of 
them. In their very nature, they are rights for speedy 
possession andenjoyment. And if there be no such estate, 
the assignment of a year’s support to the family, or of 
dower to Mrs. Beall, should not be hindered or delayed at 
the instance of Jeremiah Beall’s executor, a mere stranger. 
The rights which that executor has in the property of his 
testator are legal rights, and can be asserted at law. 

With regard to the contract between the widow and the 
executor, it surely is no basis for an injunction, either 
against the administrator, who was no party to it, or against 
the widow as to year’s support and dower. 

1. Where the testator devised and bequeathed his whole 
estate to his two sons, to be equa!ly divided between them, 
appointing them executors, and they both qualified, and 
without administering the property or dividing it, used the 
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realty and personalty in carrying on a farming business 
as copartners or tenants in common, awaiting the termi- 
nation of some litigation against them as executors, and 
one of them died leaving the property undivided and some 
claims against the estate outstanding, their legal relation 
to the property in using it was that of renters and hirers 
of it as individuals, from themselves as executors; they 
were liable to the estate for reasonable rent and hire, and 
were entitled as copartners or tenants in common (not as 
executors) to the proceeds of the business. 

2. The surviving executor is entitled, as such, to admin- 
ister the whole estate of the testator, and will be account- 
able to the administrator of the deceased brother for his 
share, either in kind, if a division in kind-be had, or in 
money, if a sale for division should take place. Before any 
specific property can come from the father’s estate to the 
administrator of the son to be administered, it must be 
administered by the surviving executor of the father. 

3. If the widow and children of the son be entitled to a 
year’s support, or the widow to dower, there is no cause, 
legal or equitable, for delaying the enjoyment of these 
rights, and if they cannot be asserted against the surviv- 
ing executor, he can defend himself at law upon his title 
as executor, and has no need for an injunction. 

Judgment reversed. 


Hupson vs. GOFF. 


1, In action to recover personal property, the plaintiff’s right under 
the Code to elect upon the trial whether he will accept an alter- 
native verdict for the property or its value, or a verdict for the 
damages alone, or for the property alone, with Lire, is not lost by 
suing out a bail process, pending the action, and causing the prop- 
erty to be seized, though the defendant may not have replevied 
nor otherwise regained possession from the officer. 

. When land-owner and cropper stipulate that the former is to con- 
tinue in possession of the latter’s part of the crop until all advances 
are paid for, a demand and refusal before full payment will not 
establish conversion. 
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3. That a party furnished money to his attorney with which to tender 
payment is no proof that either he or his attorney made the 
tender. 


February 8, 1887. 


Trover. Practice in Superior Court. Bail. Croppers. 
Tender. Attorney and Client. Before Judge Simmons. 
Sumter Superior Court. October Adjourned Term, 1885. 


Goff brought an action of trover against Hudson to re- 
cover certain corn, fodder and other farm products. The 
plaintiff made an affidavit to obtain bail process, and the 
sheriff seized the property. On the trial, the following 
facts, in brief, appeared: The plaintiff worked on the farm 
of the defendant and was to receive one-third of the crop. 
By the contract, the defendant was to have possession of 
the plaintiff's part of the crop until all advances were paid 
for. The property sued for was the plaintiff's portion of 
the crop, and it had been separated from the defendant’s 
part, but remained in possession of the defendant, who re- 
fused to deliver possession to the plaintiff on demand. 
The plaintiff owed the defendant a balance for advances. 
When the bail process was sued out, the sheriff took pos- 
session of the property, and the defendant never had pos- 
session afterwards. The plaintiff testified that he borrowed 
money from a person named and gave it to his attorney 
to give to the defendant. 

The jury found for the plaintiff $64.63. The defendant 
moved for a new trial, making, in substance, two grounds: 

(1.) Because the verdict was contrary to law and the 
evidence. 

(2.) Because the court ruled and charged to the effect 
that the plaintiff could elect to take a money verdict, and 
the seizure of the property by the officer did not destroy 
his right to so elect. 

The motion was overruled, and the defendant excepted. 


B. P. Hottts, for plaintiff in error. 
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KE. G. Summons, for defendant. 


BLeckKLEy, Chief. Justice. 


1. In an action to recover personal property, the plain- 
tiff’s right, under the Code, to elect upon the trial whether 
he will accept an alternative verdict for the property or 
its value, or a verdict for the damages alone, or for the 
property alone, with hire, is not lost by suing out a bail 
process, pending the action, and causing the property to be 
seized, though the defendant may not have replevied nor 
otherwise regained possession from the officer. 

This is a somewhat novel question in our practice, and 
we have considered it carefully and arrived at the conclu- 
sion just stated. The matter of suing out bail process is 
simply the use of a prescribed remedy. The plaintiff in 
trover has that right, and his use of it does not preclude him 
from exercising any other-statutory right which is consist- 
ent withit. The right to elect upon the trial is distinctly 
conferred by the Code, §3564, which section is anticipated 
somewhat in sections 3563, 8028, 8079. The steps taken 
to secure the forthcoming of the property to answer the 
judgment are not inconsistent with the right to have the 
judgment for damages, when rendered, collected out of 
that property. Another section of the Code (3585) de- 
clares that in case of recovery, the property is subject to 
the judgment, and that the title to it does not vest in the 
defendant until the judgment is paid; out of that property 
the plaintiff has a right to satisfaction, and his recovery 
constitutes the first lien uponit. §3079. The object of the 
bail process is simply to secure the forthcoming of the 
property to answer in the manner authorized by law, for 
such recovery as may be had, or to get bond and personal 
security instead. Ifthe election be to take the property 
specifically, that, of course, is the end of the matter, and 
the recovery is satisfied by getting or retaining the prop- 
erty. But where the plaintiff elects to take a money verdict, 
the property is to be applied toits satisfaction. In the pres- 
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ent case, it does not appear what became of the property, 
further than that it was seized by the officer, and did not 
return to the possession of the defendant. Whether it re- 
mained in the hands of the officer, or whether the plaintiff 
gave bond and security, as the statute authorized him to do, 
and took possession of it himself, does not appear. If he 
had done the latter, and the facts were proved, in all proba- 
bility it would be allowable for the jury to apply the value 
of the property, at the time he received it, in mitigation of 
damages, and simply render a verdict for the balance. But 
there is no basis in this case to adjudicate, further than 
that the use of this remedy did not preclude the plaintiff 
from making his election to take a money verdict at the 
time of trial. It was suggested that the adoption of this 
remedy was an election, and that he was bound by it as 
an election, although not exercised at the time of trial. 
We think not. An election to better one’s security is not 
an election to accept the security in satisfaction. 

2. When land-owner and cropper stipulate that the 
former is to continue in possession of the latter’s part of 
the crop until all advances are paid for, a demand and re- 
fusal before full payment will not establish conversion. 
The evidence here was uncontradicted that the parties stipu- 
lated that the cropper’s portion of the crop, which was two- 
thirds, should be held by the land-owner until all advances 
were paid for. We designate him as a “cropper ” because 
it does not appear from the record that the relation of 
landlord and tenant subsisted between the parties. It is 
probable that that would make no difference under an 
agreement similar to this. The case, however, isruled upon 
the view of the relation between them being that of land- 
owner and cropper. 

3. That a party furnished money to his attorney with 
which to tender payment is not, of itself, proof that either 
he or his attorney made the tender. The evidence stops 
(and the plaintiff himself was the witness) with the fact 
that he had borrowed money and placed it in the hands 
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of his attorney to make a tender of the balance due for 
the advances which he had received. The attorney does 
not testify, nor does any one testify, that such a tender 
was actually made. The landlord’s evidence is that a 
balance of $11 and more remains due, and this appears 
to be uncontradicted. We think, therefore, that this ac- 
tion was brought prematurely. It could not be main- 
tained, under the contract between the parties, whilst 
there was a balance due from the plaintiff to the defend- 


ant.. Consequently, we reverse the judgment. 61 Ga. 
489. 


Judgment reversed. 


Kine ef al. vs. SPARKS. 
{[Jackson, C. J., did not preside in this case, on account of providential cause.] 


1. Where one person authorized another to sign his name to a note 
for $500, and the latter, instead of so doing, signed a note fvr 
$1,100, the principal was not bound thereby. The agency was a 
special one, and the signing of a draft for a larger amount was not 
authorized and did not bind the principal. It was, therefore, 
error to charge that, if K. authorized G. to sign his name to andte 
for $500, and G. abused his authority and signed K.’s name toa 
note for a larger amount than K. authorized, and a third party 
took it without notice, K. would be liable. 

. Money having been advanced on such a draft to and for the bene- 
fit of the person who first signed it as drawer, and who also signed 
the name of another thereto, the person advancing it was charge- 
able with notice as to the genuineness of the paper. 

3. The principle that where one of two innocent persons must suffer 
by the act of a third person, he who put it in the power of the third 
person to inflict the injury must bear the loss, does not apply in 
this case, because the third person who did the injury did so of 
himself and without warrant or authority from any one. 


January 18, 1887. 


Principal and Agent. Fraud. Torts. Notice. Prom- 
issory Notes. Before Judge Lawson. Jones Superior 
Court. April Term, 1886. 
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Sparks brought an action of complaint against R. A. 
Gordon, William King, G. W. King and three others on 
the fullowing draft: 


*¢ $1,110.00. Macon, Ga., January 16, 1884. 

‘*On December 16th next, after date, please pay to ourselves or 
bearer eleven hundred and ten dollars at any bank in Macon, Georgia. 
If this draft is not punctually paid at its maturity, I do hereby agree 
to pay interest thereon at the rate of eight per centum per annum 
from the date of this draft, interest having been agreed on at that 
rate, besides all costs incurred in its collection. I also agree to ship 
my crop of cotton to W. B. Sparks, at Macon, Georgia, and to pay 
him commissions and storage at the rate of one dollar and twenty- 
five cents per bale.”’ 


The two Kings pleaded non est factum. On the trial, 
R. A. Gordon, the principal debtor, testified that G. W. 
King signed the draft; that William King did not, but he 
(Gordon) signed it for him by his authority ; that the wit- 
ness desired to borrow money and wanted William King’s 
name on the note; that he went to the field where King 
was at work in the low-ground and asked him to sign a 
note; that King said he did not have time to go to the 
house, but authorized the witness to sign his name toa 
note binding him to the extent of $500. The witness did 
not have this note with him when he asked for the signa- 
ture. He signed it subsequently at his store. Under this 
authority, he signed a note for $500; also a note to one 
Adams for $900. The witness did not tell any of the 
payees of these papers that William King was responsible 
for $500. He did not remember exactly when this oc- 
curred, but had the note when it happened. The witness 
had been arrested on a charge of forgery on account of 
this draft at the instance of Sparks. He testified that 
there were several securities on each of the papers, and 
he did not consider that Wm. King’s liability amounted 
to more than $500.00. 

The draft was dated January 16, 1884. Each of the 
Kings denied signing it, or authorizing the signing thereof. 
William King testified that he said that he would sign a 
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note for $500, provided two other named persons also 
would sign it, but they did not both do so; that he did 
not authorize Gordon to sign his name to the note; that 
he knew nothing of it until long after it was signed; that 
he heard that Gordon had signed his name to other papers, 
and meeting him, asked him about it, but the latter denied 
it; and that the time when Gordon came to him in the 
field was March 14, 1884. 

A number of witnesses testified as to a conversation be- 
tween Gordon and King, in which the latter denied the 
right of the former to sign his name. Some of them stated 
that King told Gordon that he was only authorized to sign 
his (King’s) name to a note for $500, and others testified 
that King also said that this was on condition that certain 
other persons would sign. A son of William King testified 
that Gordon tried to get him to sign his father’s name to 
the paper, but on his refusal, Gordon signed it himself; 
that this occurred in Macon in January, 1884, and Gordon 
then told him that he had signed all the names to the 
paper. This was denied by Gordon. 

It was shown that Sparks accepted the draft as an ac- 
commodation to Gordon, who had dealings with him; that 
he raised money for Gordon on it, and that when it fell 
due, he tookit up. Certain signatures of G. W. King were 
put in evidence for comparison. 

The jury found against all of the defendants. The two 
Kings moved fora new trial on substantially the follow- 
ing grounds: 

(1)-(3)’(6.) Because the verdict was contrary to law, 
evidence, the weight of the evidence and the charge of 
the court. 

(4.) Because the court admitted in evidence the note 
against William J. King,—the objection being that there 
was no evidence to show authority to sign such a note as 
this. 

(5.) Because the court erred in charging the jury that, 
if they believed from the evidence that W. J. King author- 
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ized R. A. Gordon to sign his name to a note for $500, and 
R. A. Gordon abused his authority and signed said King’s 
name for alarger amount than King authorized, and Sparks 
had no notice thereof, W. J. King would be liable. 

The motion was overruled, and the defendants excepted. 


Key & Preston, by J. H. Lumpxin; R. V. Harpemayn; 
Lanier & ANDERSON, for plaintiffs in error. 


Harpeman & Davis, for defendant. 
BLANDFORD, Justice. 


Sparks brought his action upon a certain bill or draft 
which purported to be made by the Gordons and the plain- 
tiffs in error. To this action the Kings pleaded non est 
factum. There was much evidence introduced to show 
whether Gordon had the right to sign the name of the 
Kings to this note or draft, or to any note for any amount; 
but the plaintiffs’ evidence clearly showed that he only had 
the authority from one of the Kings to sign his name to a 
note for five hundred dollars. 

fre court charged the jury that, if W. J. King author- 

ized R. A. Gordon to sign his name toa note for $500, and 
Gordon abused his authority, and signed King’s name toa 
note for a larger amount than King authorized, and Sparks 
had no notice thereof, King would be liable. This charge 
of the court is the main exception and error assigned. 

Gordon was but a special or particular agent to do a par- 
ticular act, to-wit, to sign King’s name to a note for five 
hundred dollars; nor does it appear that Sparks knew that 
Gordon was King’s agent for any purpose, as King’s name 
was signed to the paper, and did not purport to have been 
signed by Gordon, agent. The agent had no authority to 
sign the name of King to this draft; his having done so is | 
a mere forgery. King is not liable cn the same to any one; | 
it is not his act and deed, and he did nothing which estops | 
him from so declaring. See Story on Agency, §17; Code, \ 

oe | 


§2196 ; 39 Mich. 644. 
pa ad 


_— 
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The money advanced by Sparks on this draft was to 
Gordon and for Gordon’s benefit, and Sparks was charge- 
able with notice as to the genuineness of the paper. 

The principle that where one of two innocent persons 
must suffer by the act of a third person, he must bear the 
loss who put it in the power of such third person to inflict 
the injury, does not apply in this case, because the third per- 
son who did the injury did so of himself and without war- 
rant or authority from any one; it was not an abuse of a 
power granted by King to Gordon, but it was an act by 
Gordon wholly unwarranted. 6 Wall. 80,83. The charge 
was manifest error. 

Judgment reversed. 


SmirH vs. WALKER, executor. 


Certain land was sold at a sheriff’s sale as the property of the-de- 
fendant. He went into bankruptcy, and the bankrupt court in. 
effect ratified the sale by authorizing the assignee to pass.title to 
the purchaser upon his relinquishing all claims against the bank- 
rupt, which was done. Subsequently he moved to set aside that 
judgment, but it was refused and the motion dismissed : . 

Held, that these judgments are conclusive on the subject of the title: 
and fix it in the purchaser. 

January 18, 1887. 


Judgments. Res Adjudicata. Before Judge Lumpxrn: 
Henry Superior Court. April Term, 1886. 


R. T. Smith filed his bill against A. W. Walker. The 
following are the material facts: In 1867, a ji. fa. in favor 
of one Mitchell was levied on 800 acres of land as the 
property of complainant, who interposed an affidavit of 
illegality to stop the sale. Walker proposed. that if he 
would withdraw the affidavit and allow the property to go 
to sale, he (Walker) would buy it in and allow complain- 
ant to redeem it. The affidavit was accordingly with- 
drawn and Walker bid in the land, but subsequently as- 
serted a right as owner thereof and refused to carry out 

v 77-19 
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his agreement to permit a redemption. The complainant 
thereupon filed this bill to compel the performance of the 
contract and obtained two successive verdicts, but new 
trials were granted each time. In the meantime, however, 
he obtained possession of a portion of the land. While 
this litigation was pending, the complainant went into 
bankruptcy. The register held that the land was part of 
the assets of the bankrupt, and this ruling was affirmed by 
the district judge. Afterwards Walker, without notice to 
complainant or his creditors, obtained an order suspending 
the judgment of affirmance and setting the case for trial, 
and then entered into an agreement with Weems, the as- 
signee of complainant, that the latter should convey the 
land to the former if he would relinquish all claims against 
the bankrupt’s estate, and they obtained an order from the 
judge allowing the withdrawal of the case and the making 
of this settlement. The complainant, with consent of all 
his creditors(except Walker, whom he claimed had already 
been paid), obtained permission to withdraw from bank- 
ruptcy. He then filed his motion to set aside the judg- 
ment allowing the settlement between the assignee and 
Walker, but this motion was denied. 

Walker filed a cross-bill against Smith to recover the 
part of the land of which Smith had obtained possession, 
and the case was tried on this, the original bill being, by 
agreement, treated as an answer. 

Walker died, and his executor was made a party. The 
jury found for him; and the complainant filed a motion for 
a new trial, which was overruled, and he excepted. 


Gro. W. Bryan; J. T. Spence, for plaintiff in error. 


A. M. Speer; Joun D. Srewart; Joun I. Haut, for 
defendant. 


Jackson, Chief Justice. 


This issue was tried on across-bill. That issue is, to 
whom did the tract of land in contention belong? The 
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jury found that it belonged to Walker, executor of his 
father, who had filed the cross-bill ; and Smith, the respond- 
ent to that bill (the original bill having been used as an- 
swer by Smith), not being satisfied with the denial of a new 
trial by the court below, brings the case here for review. 
The verdict and decree were demanded by the facts in 
writing and of record. At a sheriff’s sale, the land in dis- 
pute was bought by the testator of the complainant in the 
cross-bill as the property of Smith. Smith went into bank- 
ruptey, and the court there ratified the sheriff's sale, Judge 
Erskine presiding; and afterwards, on a motion by Smith 
to set aside that judgment of Judge Erskine, Judge McCay, 
then sitting in the United States Court, held with Judge 
Erskine and dismissed the motion to set aside the former 
judgment. This court cannot review and reverse these 
successive judgments of the court of the United States 
arising out of bankrupt procedures of which that court 
had jurisdiction; and its judgment concludes the litigation 
and fixes the title to this piece of property, and demands 
that the verdict and decree below stand. Whatever equi- 
ties Smith may have had were disposed of when. the Fed- 
eral court settled the entire case by ratifying the sheriff's 
sale, in effect, by authorizing the assignee to pass the title 
to Walker on his relinquishing all claims against Smith, 
which was done. If the court did not have jurisdiction by 
service on Smith personally, the assignee was his repre- 
sentative, and this gave jurisdiction; and if this did not, 
Smith afterwards made a motion in that court to open and 
set aside the judgment giving the authority to the assignee 
to make title to Walker, and thus became personally 
bound by going into court himself on this very subject- 
matter. So it becomes-unnecessary to consider any alleged 
errors on the trial, inasmuch as these facts control the 
case. 
Judgment affirmed. 








SUPREME COURT OF GEORGIA. 








Patterson vs. Collier, executor. 


PATTERSON vs. COLLIER, executor. 









. Exhibits annexed to a motion for a new trial and referred to there- 
in as annexed are part of the record, and though constituting the 
evidence on which the motion was decided, they need not be in- 
corporated in the bill of exceptions. 

. An extraordinary motion for a new trial, based alone upon newly 
discovered evidence, ought not tv prevail, unless there has been 
full diligence to procure the evidence before the trial; nor unless 
the new evidence would probably produce a different verdict if a 
new trial were had. 

%. A general statement that all possible diligence was used may need 
reduction to particular acts; and affirming that inquiry was made 
of numerous persons, every person, etc., may not suffice where no 
names of any persons are mentioned and no reason assigned for 
the omission. 

4. Thata deed bears date in 1838, is attested by a justice of the peace 
who was not commissioned until 1841, and is on paper bearing the 
water-mark ‘‘1840,’’ will justify a strong suspicion of its want of 
genuineness, more especially if the body of it is in the handwrit- 
ing of the feoffee, and the signature is apparently in the same 
handwriting with the body. 


February 8, 1887 . 
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Practice in Supreme Court. New Trial. Practice in 
Superior Court. Deeds. Forgery. Before Judge Fort. 
Stewart Superior Court. April Term, 1886. 






In an action of ejectment of Collier et al., executors, vs. 

Patterson, one of the plaintiffs, by affidavit, raised an issue 

of forgery on a deed from Anderson Covington to G. W. 

Hamil, which formed part of the chain of title of the de- 

fendant. The jury found the issue for the plaintiffs. The 

case was carried to the Supreme Court, and there the judg- 
ment was affirmed (see 75 Ga. 419.) 

On January 20, 1886, the defendant made a motion for 
a new trial on the following extraordinary grounds: 

(1.) Because, since verdict rendered upon said issue of 
forgery as to the deed from Anderson Covington to G. W. 
Hamil, dated November 25th, 1838, and attested by Jon- 
athan L. Hamil and John Mays, J. P., conveying lot No. 
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42, in 22d district of Stewart county (being the lot in dis- 
pute), a copy of which deed was used on the trial of said 
issue in lieu of the original, whose loss defendant could 
not then on said trial account for, the original deed has 
within the last month been unexpectedly discovered by 
movant, and is now in his possession; its production or 
inspection, coming from the proper custody, being the high- 
est evidence of its genuineness, not merely cumulative in 
its character and pointedly material. 

(2.) Because, since said verdict was rendered and within 
a month, movant has unexpectedly and almost accidentally 
discovered, and learned the whereabouts of, one Jonathan 
L. Hamil, who will testify that he is the identical Jonathan 
L. Hamil who attested said original deed; that he saw 
Anderson Covington, his brother-in-law, sign, seal and 
deliver said deed ; that being called on so to do, he attested 
said deed as witness and saw John Mays, J. P. (being like- 
wise so called upon), in like manner attest the same, and 
that the said John Mays was at the time, being the day 
the instrument bears date, a justice of the peace so acting; 
that grantor and grantee are both now dead. 

(3.) Because both movant and movant’s counsel used 
extraordinary diligence before the trial in searching for 
said missing deed, and for the whereabouts of said missing 
witness, and all without avail; that they exhausted all 
sources of information as to the whereabouts of both, and 
finally gave up further search as useless, till one of his 
attorneys, about a month ago, heard in a remote part of 
Alabama the name of Hamil, and began inquiry and 
through him traced out said Jonathan L. Hamil, an ob- 
scure farmer, and amongst his father’s papers had the 
said deed unearthed. 

[The original deed and affidavits of Jonathan L. Hamil 
and of J. M. Hamil were attached as exhibits to the mo- 
tion. From these it appeared that G. W. Hamil, the 
alleged grantee, formerly resided in Pike county, Georgia ; 
that he removed to Russell county, Alabama, in 1844, and 
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afterwards to Coffee county, Alabama, in 1856, where he 
resided until his death ; that then his papers were left in 
the hands of his son, J. M. Hamil, who, on search made 
recently, found the deed. The affidavits also tended to 
show the genuineness of the instrument. ] 

Patterson, the movant, made affidavit that he had sec- 
onded the efforts of his counsel “by using all due and 
possible diligence, as best he knew how,” in searching for 
the deed and the attesting witness (the other one being 
dead ), and had given up the search as hopeless. 

The various counsel for the movant made affidavits, in 
which it was stated that they used “great and extraor- 
dinary diligence in searching for said deed” and for the 
Hamils, making inquiries of old inhabitants of the former 
place of residence of the family, etc.; also that the deed 
and witness were discovered by accident, as set out in the 
third ground of the motion. Another stated that he had 
“used all diligence” to find the deed and the attesting 
witness. Another stated that they “had extensive inqui- 
ries made in Pike county; that he himself personally in- 
quired of different persons,” etc. It was also stated that 
the original counsel in the case (B. S. Worrill) had died, 
and that counsel believed that during his lifetime he had 
made a search for the deed unavailingly. One of counsel 
stated that he had advised that the papers of preceding 
counsel be searched, and that he believed it had been done. 

There were also other affidavits as to the character of 
the new witnesses and other documents attached to the 
motion. 

Cause was shown against the grant of the new trial, on 
the following among other reasons: Because the new tes- 
timony was merely cumulative ; because, from the answers 
of a witness to interrogatories taken to be used on the trial 
of the issue of forgery, it appeared that when G. W. Hamil 
moved from Pike county, he went to Russell county, Ala- 
bama, near Sandfort, which is within a day’s journey of 
movant’s residence; that the deed and witnesses were 
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found near that point, and movant could have discovered 
the testimony before the trial by the use of due diligence. 
Also because, on a former trial, movant testified that he 
held under Elizabeth Pitts, administratrix, and it appeared 
from answers of Elizabeth Pitts to interrogatories in a 
former suit respecting the land, that she sent her deeds to 
B. 8. Worrill, as her attorney. Also because the deed 
purported to have been executed in 1838, while the water- 
marks on the paper showed that it was not manufactured 
until 1840. A deed from Covington to one Burke also 
was tendered for comparison; and it was asserted that the 
newly discovered evidence could not, if presented on the 
trial, have changed the result. 


The presiding judge overruled the motion, stating the 
following in his order : 


‘The evidence submitted by both parties, in the judgment of the 
court, fails to show that the movants had exercised that diligence 
to procure the testimony now relied on which the law exacts of them. 
But in addition to this trouble, the court is not satisfied that the evi- 
dence submitted is such as would probably change the verdict. A 
careful inspection of the deed from Anderson Covington to G. W. 
Hamil does not satisfy the mind of the court of its genuineness. The 
paper on which the deed is written bears, in the water-mark, the fig- 
ures 1840, yet the deed purports to have been made in 1838. The wit- 
ness who testified as to its execution states that the body of the deed 
was written by one Hamil, and there is a striking similarity between 
the signature of Anderson Covington, as grantor, to the handwriting 
in the body of the deed. Comparing this signature with the undis- 
puted signature of Anderson Covington to the Burke deed, and the 
dissimilarity is more striking still. This same witness contradicts 
the records of the executive office as to the justice.’’ 


The movant excepted. 

When the case was called in the Supreme Court, a 
motion to dismiss the writ of error was made on the ground 
that the evidence used on the hearing of the motion was 
not incorporated in the bill of exceptions, but was in 
the record. The motion referred to the affidavits and 
other testimony as attached as exhibits thereto and form- 


ing part thereof, and they appear in the record as so at- 
tached. 
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J. L. WimpBerty & Son; W. A. Littte; W. C. WorrRiLL; 
R. F. Warts, for plaintiff in error. 


W. D. Kinpoo, for defendant. 
BLEckLEY, Chief Justice. 


1. Exhibits annexed to a motion for new trial, and re- 
ferred to therein as annexed, are part of the record proper, 
and though constituting the evidence on which the motion 
was decided, they need not be incorporated in the bill of 
exceptions. This overrules the motion which was made 
to dismiss this writ of error, which motion was founded 
on the fact that the bill of exceptions did not set out cer- 
tain documentary matter that was annexed as exhibits to 
the motion for new trial, and which came up in the record, 
duly certified, as a part of the motion. We rule that 
whatever is an exhibit to the pleadings, and thus in the 
case all the time as a part of the pleadings, though it may 
be also part or the whole of the evidence, need not be put 
in the bill of exceptions, but may come up, both as evi- 
dence and pleading, under the clerk’s general certificate 
to the transcript of the record. 62 Ga. 617. 

2. An extraordinary motion for a new trial, based alone 
upon newly-discovered evidence, ought not to prevail un- 
less there has been full diligence to procure the evidence 
before the trial ; nor unless the new evidence would prob- 
ably produce a different verdict if a new trial were had. 
There is nothing new in this proposition, and it is not 
worth while to pause to elaborate it. 

3. A general statement that all possible diligence was 
used may need reduction to particular acts; and affirming 
that inquiry was made of numerous persons, every person, 
etc., may not suffice where no names of any persons are 
mentioned, and no reason assigned for the omission. The 
judge below, as appears from the record, was not satisfied 
with the diligence used. Exactly what the ground of dis- 
satisfaction was in his mind, we do not know; but we can 
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see that he may have felt some curiosity to know what 
acts of diligence were performed; and when it was said 
that inquiry had been made of every person, etc., it might 
have occurred to him that it would have been well to men- 
tion some of those persons. None of them were named, 
I believe, in the showing made. Then, again, there was 
another matter for consideration: 1t was that the missing 
evidence was in the State of Alabama, not very far dis- 
tant from the residence, in Georgia, of the movant; and 
there were certain indications not very thorougkly fol- 
lowed up, as to where the needed witness might have 
been found if he had been looked for. 

4, That a deed bears date in 1838, is attested by a jus- 
tice of the peace who was not commissioned until 1841, 
and is on paper bearing the water-mark, “1840,” will 
justify a strong suspicion of its want of genuineness, more 
especially if the body of it is in the handwriting of the 
feoffee, and the signature is apparently in the same hand- 
writing with the body. This deed, as to its genuineness, 
had once been litigated in its absence. The litigation was 
in Georgia (see Patterson vs. Collier, 75 Ga. 419), and at 
the time of trial the deed was in Alabama, and it never 
made its appearance in this litigation until after it was 
‘pronounced a forgery. It was discovered no very great 
while after being thus degraded, and made its appearance 
in court as the subject-matter of this extraordinary motion 
for new trial, and when examined it presented the marks 
that I refer to above. The judge, in adjudicating the ex- 
traordinary motion, was not satisfied that the verdict, upon 
a new trial, would or ought to be anything different from 
that which was rendered before, and we agree with him. 
So the judgment is affirmed. 
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JOHNSTON et al. vs. SUMMONS. 





[Hall, Justice, being disqualified, Judge Marshall J. Clarke, of the Atlanta Cir- 
cuit, was appointed to preside in his stead.] 









Where, during the term when a case was tried, a motion for a new 
trial was made and an approved brief of the evidence filed, and a 
consent order was taken, providing that the judge before whom 
the case was tried should take the motion with him and pass 
upon it “ within the next thirty days in vacation,’’ if the judge 
failed to decide the motion within the time prescribed, without the 
movant being in any way chargeable with such failure, this would 
not operate to prevent a determination of the motion at a subse- 
quent term, nor would it furnish any ground for dismissing it at 
the succeeding term. 

(a.) While a motion for a new trial may be heard, determined and 
returned in vacation, an order to that effect must be passed in 
term time, and the terms of the order must be observed in any 
hearing which occurs under it. When a movant for a new trial 
fails to take an essential step in the application, within the time 
prescribed by an order providing that such motion and brief may 
be perfected in vacation, the judge has no jurisdiction to entertain 
it. Likewise where, by an order granted in term, a time beyond 
the term is fixed for the hearing of a motion for a new trial, and 
at such time no action is taken by the judge, he cannot afterwards 
hear the motion; but it has never been held that, when a motion 
for a new trial, in every respect complete, is pending before a 
judge in vacation, and he simply does not pass upon it, he cannot 
afterwards hear and determine it whenever the law allows him to 
deal with such business. . 

February 26, 1887. 


New Trial. Practice in Superior Court. Warore Judge 
Wiis. Crawford Superior Court. March Term, 1886. 
































Reported in the decision. 







Gustin & Hatt; Harpeman & Davis, by Harrison & 
Peep.es, for plaintiffs in error, 






W.S. Wattacez, for defendant. 


CLaRKE, Judge. - a 


The question raised in this case is, whether a motion 
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therein for new trial was properly dismissed. These are 
the facts: 

At the September term, 1885, of Crawford superior 
court, a verdict was rendered in favor of the defendants 
in error against the plaintiffs in error. During the same 
term, the plaintiffs in error filed a motion for new trial, ac- 
companied by a brief of the evidence approved by the 
court, and a consent order was made, providing that Judge 
Sampson W. Harris, before whom said case was tried, 
should take the motion with him and pass upon the same 
‘within the next thirty days in vacation.” The judge, for 
some reason not known, failed to decide the motion. At 
the March term, 1886, of said court, the Honorable James 
T. Willis, judge of the Chattahoochee circuit, presiding, 
the defendants in error moved to dismiss said motion on 
the ground that Judge.Harris had not determined it within 
the time prescribed by the order above mentioned, Plain- 
tiffs in error, in resisting the motion to dismiss, showed by 
an affidavit of Joseph H. Hall, Esq., one of their counsel, 
that they were in no manner chargeable with the failure 
of Judge Harris. The motion to dismiss was sustained, 
and this judgment is assigned as error. 

We think the judgment complained of was erroneous. 
The motion for new trial was made during the term at which 
the verdict was found, and was, therefore, in time. Code, 
§3719. Thgre was filed with it a brief of the testimony in 
the cause, under the revision and approval of the judge 
(rule superiorzee@rt, No. 49). When the term closed, 
there was pending, therefore, in the court a motion for 
new trial,in which the movant had complied with every 
requisite of the law. The only thing to distinguish the 
motion from others of like character was that it might, 
under a consent order granted in term, be decided by the 
judge in vacation within a designated period. It seems 
to us that the only legal consequence of a failure by the 
judge to exercise the authority conferred upon him by 
such order, would be to leave the motion still pending. We 
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cannot understand how mere inaction on his part could 
result to the detriment of the plaintiffs in error. We pre- 
sume no one would say that they could have been injured 
by an omission on his part to determine the motion in 
term time. In that event, the judge would simply not 
have done that which by law he could have done. We see 
in the case at bar nothing more. 63 Ga.541; 74 Jd. 836. 

The learned judge, whose decision is now complained 
of, did not for the mom nt discriminate properly between 
an unauthorized act of a judge in vacation in reference to 
a motion for a new trial, and a failure to act. It is pre- 
scribed in section 3719 of the code that “all applications 
for new trial, except in extraordinary cases, must be made 
during the term at which the trial was had, but may be 
heard, determined and returned in vacation.” 

It has been constantly held by this court that, while a 
motion for new trial may be “heard, determined and re- 
turned in vacation,” an order to this end must be passed 
in term time. 1 Ga. 252; 4 Jd. 157; 55 Jd. 342, 65 
Id. 20. 

A necessary deduction from this ruling is, that the terms 
of the order when taken must be observed in any hearing 
which occurs under it. When a movant for a new trial 
fails to take an essential step in the application, as the 
making of the motion itself or the filing of the brief of 
evidence, within the period prescribed by an order pro- 
viding that such motion and brief may be perfected in 
vacation, the judge has no jurisdiction to entertain the 
motion. 57 Ga. 193; 59 Jd. 626; 66 Jd. 277; T1 Jd. 357. 

It has likewise been decided by this court that where, 
by an order granted in term, atime beyond the term is 
fixed for a hearing of a motion for new trial, and at such 
time no action is taken by the judge, he cannot afterwards 
hear the motion. 60 Ga. 123, 335; 65 Jd. 20; 72 Jd. 204. 

In no case, however, has it ever been adjudged that 
when a motion for new trial, in every respect complete, 
is pending before a judge in vacation, and he simply does 
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not pass upon it, he cannot afterwards hear and de- 
termine it, whenever the law allows him to deal with 
such business. 

Judgment reversed. 


MircueEtt, sheriff, e¢ al. vs. MALONE. 


The sheriff of a certain county was requested, by letter from the 
authorities of another county, to arrest a person named, who was 
indicted for murder in the latter county. Upon receipt of the re- 
quest, and without any warrant or other authority, the sheriff pro- 
ceeded to another county than his own, arrested the plaintiff in 
this suit, tied and hand-cuffed him, carried him to the county of 
his (the sheriff’s) residence, committed him to jail, and subse- 
quently sent kim thence to the county from which the request'came, 
where it was ascertained that the plaintiff was not the party 
wanted, and he was discharged from arrest : 

Held that, under these facts, the plaintiff was entitled to recover 
damages, and a verdict for the defendants was contrary to law. 
(a.) If the sheriff was honestly mistaken as to the identity of the 
person accused, or if he acted prudently and cautiously in ascer- 
taining the truth of the matter, these facts might go in mitigation 

of the damages, but would not altogether defeat a recovery. 

(b.) Although two successive verdicts were found for the defendants, 
it was proper to grant a second new trial under the facts stated. 
(c.) No opinion is expressed as to whether the damages to be recov- 
ered should be exemplary, actual or merely nominal. 

December 21, 1886. 


Actions. FalseImprisonment. Damages. New Trial. 
Before Judge Boynton. Rockdale Superior Court. Feb- 
ruary Term, 1886. 


William Malone brought suit against the sheriff of Rock- 
dale county and the sureties on his bond to recover dam- 
ages for false imprisonment. On the trial, the jury found 
for the defendants, and on motion, a new trial was granted. 
On the second trial, the evidence for the plaintiff was, in 
brief, as follows: About the 2d of September, 1883, the 
plaintiff was living at Cedar Shoals, in Newton county. 
Mitchell, the sheriff of Rockdale county, came to the plain- 


a 
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tiff and asked if he was named Malone, to which he re- 
sponded in the affirmative. The sheriff said he had come 
for the plaintiff and he must go with him. Plaintiff re- 
sponded that he was willing to go, as there was nothing 
against him. Mitchell read a paper he had, and said the 
description fitted the plaintiff exactly. He then drew his 
pistol and proceeded to hand cuff the plaintiff, who asked 
what the charge against him was, as he might be able to 
show himself clear. He was told he was charged with 
murder. He said he was innocent of the charge. Several 
other persons came up, and one of them read the paper, 
and said it was not a description of plaintiff, but of John 
Malone. Plaintiff said his name was William, not John, 
and he had not beenin Putnam county, where thecrime was 
said to have been committed, in five years. Other persons 
present stated that they had known plaintiff many years; 
that his name was not John, and he had never been known 
by any other name but William since they had known 
him; and that the sheriff had made a mistake and was 
arresting the wrong person. The officer responded that he 
was satisfied plaintiff was John Malone, and he was going 
to take him away. Plaintiff asked to be allowed to see 
his employer to get some money, which was refused. He 
then asked for a legal investigation in order to prove his 
innocence, and this also was refused. He then asked to 
be allowed to get his coat (being in his shirt-sleeves) and 
other clothes; this also wasrefused. Hethen asked to be 
allowed to go by his home to inform his wife of his con- 
dition, and this was refused on the ground of lack of time. 
He was carried to Conyers and putin jail. While this was 
being done, another person stated that he knew John Ma- 
lone, and the plaintiff was not he. Plaintiff was kept 
locked in jail until about ten o’clock af night, when he was 
delivered to one Pierson,. purporting to be an officer from 
Putnam county, who tied him, carried him on a train to 
Madison, and thence in a buggy twenty-two miles to Ea- 
tonton, where they arrived about day-break. Plaintiff was 
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kept locked in jail there until about eight o’clock next 
morning, when one John Wnight came into the jail to see 
him, but, after examining, stated that there was a mistake, 
and plaintiff should be released. The jailor released him, 
and Wright gave him $2 to aid him in reaching home. 
When quite small, plaintiff had been called Bill Frick, 
but changed his name to William Malonc, and had been 
known so ever since. He had lived in Putnam county 
some five or six years before the arrest, but during the time 
named had lived in Rockdale and Newton counties. The 
sheriff did not mistreat and abuse him, except by arresting 
and putting him in jail. The plaintiff's wife was a bright 
mulatto, and their child was dark, and this was what was 
meant when it was said in defendant’s testimony that she 
was white, or nearly so. There was other testimony in re- 
spect to loss of time, expenses, etc. 

The evidence for the defendants was, in brief, as fol- 
lows: Mitchell, the sheriff of Rockdale county, received 
a letter from the sheriff of Putnam county, dated Septem- 
ber 17, 1883, stating that the writer had a warrant for 
John Malone, of the following description : He is working 
for a man by the name of Allen; weight about 135 or 150 
pounds ; large full eyes and large full mouth or lips; very 
black; and about five feet nine or ten inches high. In 
March, 1883, a warrant had been issued for John Malone, 
charging him with assault with intent to murder. In re- 
ceipt of the letter above stated, the defendant made in- 
quiries, and the result was that he was led to go to the 
place where the plaintiff was. He was told that the plain- 
tiff was going under the names of Bill Fricks, Bill Malone, 
John Fricks and John Malone. As soon as he saw him, 
he was satisfied that he was the man wanted. Plaintiff 
made no objections to going, but seemed anxious to get 
off, saying that there was nothing against him and he 
would be back in a day or two. The sheriff read the de- 
scription to the plaintiff, and asked if he did not think he 
“filled the bill,” and the plaintiff replied, he thought so. 
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Defendant still thinks he answers the description. He 
put hand-cuffs on the plaintiff. He denied that the various 

requests of plaintiff to be allowed to see his employer, etc., 
- were made, as testified. He had no malice, but acted in 
good faith under the instructions of the letter. After 
reaching Conyers, a dispatch was sent to the sheriff of 
Putnam county that plaintiff was arrested and asking that 
he be sent for. Next day, Pierson, as deputy sheriff, 
came with a warrant for John Malone, and plaintiff was 
delivered to him and by him carried to Eatonton. Mitch- 
ell asked plaintiff if there was a white woman about Cedar 
Shoals with a colored child, and plaintiff replied that she 
was his wife. He also told the sheriff that he had been 
in Putnam county some years before ; that he left because 
he was afraid of having a difficulty with a-person men- 
tioned ; and that he told his employer there that he would 
have to leave; else the person named would kill him, or 
he would have to kill the person. Several persons stated 
to Mitchell that the plaintiff was named Bill, not John, 
Malone, and that they had known him a number of years. 

The jury found for the defendants. The plaintiff moved 
for a new trial on the grounds that the verdict was con- 
trary to Jaw, evidence and the charge of the court. The 
motion was granted, and the defendants excepted: 


- A.C, McCatta; G. W. Gueaton, for plaintiffs in error. 


J. N. Guenn ; Capers Dickson, for defendant. 


Hatt, Justice. 


William Malone brought suit against Mitchell, sheriff 
of Rockdale county, for arresting and imprisoning him 
wrongfully and without authority of law; and two trials 
have been had, in both of which there were verdicts for 
the defendant, and each time the verdict has been set aside 
and a new trial granted solely upon the ground that it was 
not only contrary to law and evidence, but without any 
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evidence to support it. That this judgment granting a 
second new trial was correct, there can be no question. 
The sheriff, by letter from the authorities of Putnam county, 
was requested to arrest one John Malone, who was indicted . 
for murder in that county. Upon receipt of that request, 
and without any warrant or other authority, he proceeded 
to Newton county and arrested the plaintiff in this suit, 
tied and hand-cuffed him and carried him to Conyers, in 
Rockdale county, where hé committed him to jail, and 
sent him thence to Putnam county, where it was ascer- 
tained that he was not the party wanted, and where he 
was discharged from arrest. As to these facts, there is not 
the least controversy. The case as made entitles the plain- 
tiff to damages; and while it may be insisted that the fact 
that the sheriff was honestly mistaken as to the identity of 
the party accused, if that be found so by the jury, or that 
he acted prudently and cautiously in ascertaining the truth 
of this matter, should go in mitigation of the damages, it 
will not defeat the recovery. Code, §§2968, 2969; Broom’s 
C. L., 683, et seg. So long as juries disregard such a man- 
ifest right to redress for wrong so clearly established, their 
verdict ought to be set aside. Whether the damages found 
shall prove so inadequate or excessive as to show im- 
proper bias or prejudice, will be questions for the determ- 
ination of the superior court when they properly arise. 
and we intimate nothing as to what the finding should be, 
or whether this was a wilful and negligent wrong requir- 
ing exemplary damages, or such as will compensate the 
party for loss of time, expenses incurred, etc., or such as 
are merely nominal; all that we determine is, that he was 
entitled to recover such damages as the evidence showed 
he had sustained. 

Judgment affirmed. 
v 77-20 
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LAMAR vs. CHISHOLM. 


The wages of a clerk and bookkeeper are not subject to garnishment. 
November 9, 1886. 


Wages. Garnishment. Before Judge Harpeyn. City 
Court of Savannah. March Term, 1886. 


Lamar obtained a judgment against Besselieu and caused 
a summons of garnishment to be served on Chisholm, who 
answered that the defendant was a clerk or journeyman, 
and he owed him monthly wages which were not subject 
to garnishment. The answer wastraversed. On the trial, 
it appeared that Besselieu was employed as a clerk and 
bookkeeper by Chisholm, who was a merchant dealing in 
cotton, rice and naval stores. The court charged, in effect, 
that a clerk or bookkeeper is a day-laborer within the 
meaning of the statute exempting the wages of such per- 
sons from garnishment. The jury found in favor of the 
garnishee; the plaintiff moved for a new trial, which was 
refused, and she excepted. 


Gro. W. Owens, by Cuartton & Macka.t, for plaintiff 
in error. 


CuIsHoLm & Erwin, for defendants. 
BLANDFORD, Justice. 


The question here is, are the monthly wages of a clerk 
and bookkeeper subject to garnishment ? 

This is not an open question in this court. In the case 
of Smith vs. Johnston, 71 Ga. 748, this court held that 
the wages of a clerk for a line of railroad, known as the 
Green Line, were not subject to garnishment. This de- 
cision was made on the authority of the cases reported in 
46 Ga. 466; 54 Jd. 108; 25 Jd. 571. 

Judgment affirmed. 
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Lamar, Rankin & Lamar vs. RUSSELL. 


[Jackson, C. J., did not preside in this case, on account of providential caus:.] 


1. A declaration alleged, in brief, as follows: The defendants, as 
partners, were engaged in the sale of drugs and medicines in the 
city of Macon, and were indebted to plaintiff the sum of $130.12, 
with interest; the plaintiff was employed by them as a clerk in 
their drug-store, and while so employed, he was the owner and 
proprietor of a formula for making a preparation known and sold 
as ‘‘ Russell’s axle-grease ;’’ after making and selling this prepar- 
ation for some time, it being in some degree popular and sought 
after, one of the members of the firm voluntarily told him that he 
would allow him a liberal royalty on the sale of the preparation ; 
whereupon he compounded and sold it solely for the drug-store of 
the defendants, giving them the full benefit of all the profits from 
the sale thereof; the plaintiff pushed the sale, and sold a quantity 
stated ; at the time of the agreement between the defendants and 
himself, no amount was fixed or specified as to what the plaintiff’s 
royalty should be; he was reasonably entitled to half the net 
profits, putting his knowledge and skill against the cost of the 
preparation: 

Held, that the declaration set out no cause of action, the only liability 
stated, if any, being that of an individual member of the defend- 
ants’ firm, based on a promise which was unsupported by any 
valuable consideration. There was nothing in such a declaration 
on which an amendment could be founded. 

. Anamendment tosuch a declaration, striking the word “‘voluntary”’ 
as descriptive of the promise made, and alleging that after making 
and selling the preparation for some time, and when it became to 
some degree popular and sought after, the defendant’s firm prom- 
ised and agreed with the plaintiff that, in consideration of his 
services in compounding and selling such preparation, the receipt 
belonging to the plaintiff, they would allow him a liberal royalty, 
to-wit, one-half of the net profits from the sales, in addition to his 
regular salary as clerk for the firm, introduced a new and different 
cause of action, and should not have been allowed. 


January 25, 1887. 


Pleadings. Actions. Partnership. Amendment. Be- 
fore Judge Harris. City Court of Macon. March Term, 
1886. 


Reported in the decision 
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Gustin & Hatt, for plaintiffs in error. 
Joun P. Ross, by brief, for defendant 


Ha .., Justice. 


Russell brought suit against Lamar, Rankin & Lamar, 
aud alleged in his declaration that the defendants, as part- 
ners, were engaged in the sale of drugs and medicines and 
in the drug business, in the city of Macon, and were in- 
debted to him in the sum of $130.12, with interest; that 
plaintiff was, on or about the Ist of August, 1883, employed 
by Lamar, Rankin & Lamar to clerk in their drug-store 
in Macon, in which position he remained during the year 
1€84, and until about March, 1885; that during this time, 
and while so employed, he was the owner and proprietor 
of a formula for making a preparation which he called 
“ axle-grease,” a compound gotten up by him and known 
and sold as “ Russell’s axle-grease ;” that after making 
and selling this preparation for some time, and it being in 
some degree popular and sought after, Henry J. Lamar, 
Jr., one of the firm of said Lamar, Rankin & Lamar, volun- 
tarily told him that he would allow him a liberal royalty 
on the sale of said Russell’s axle-grease ; whereupon he 
compounded and sold said axle-grease solely from the 
drug-store of said Lamar, Rankin & Lamar, giving them 
the full benefit of all the profits from the sale of said 
‘‘ medicine ;” and while said Lamar, Rankin & Lamar did 
not advertise said axle-grease, petitioner, under the prom- 
ise of a royalty, pushed the preparation as much as he 
could, and sold a quantity of the same, to-wit, fifteen and 
two-thirds dozen bottles, small, and twenty-six and five- 
twelfths dozen bottles, large. Petitioner showed that at 
the time of the agreement between himself and said 
Lamar, Rankin & Lamar, there was no amount fixed or 
specified as to what petitioner’s royalty should be; that 
petitioner was reasonably entitled to half of the net profits 
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on the sale of said axle-grease, as a moderate and fair 
royalty, “his knowledge and skill being pitted against 
simply the cost of the preparation.” 

At the hearing of the case, the declaration was demurred 
to, upon the ground that it set forth no cause of action. 
Pending said demurrer, the following amendment was made, 
viz., by erasing the word “voluntarily,” in the second 
sentence of the second paragraph of the declaration, and 
otherwise amending said second sentence, so that the same 
would read thus: “ That after making and selling this pre- 
paration for some time, and it becoming to some degree 
popular and sought after, said firm of Lamar, Rankin & 
Lamar promised and agreed with petitioner that they would, 
in consideration of his services in compounding and selling 
said preparation, and as it was plaintiffs recipe, allow him 
a liberal royalty, to-wit, half of the net profits from the 
sale of the same, in addition to his regular salary as clerk 
for said firm.” To which amendment counsel for defend- 
ants objected, upon the ground that it introduced a new 
cause of action, and upon the further ground that there 
was nothing in the original declaration to amend by, which 
objections were overruled, and plaintiff had a verdict; 
whereupon the defendants moved for a new trial on vari- 
ous grounds, which, being overruled and disallowed, the 
case was brought to this court upon exceptions. None of 
the grounds of the motion insisted on, save those in rela- 
tion to the sufficiency of the suit as it originally stood, and 
to the amendment allowed by the court, that Lamar, 
Rankin & Lamar were not liable on a voluntary promise 
made by Henry J. Lamar, Jr., one of the members of said 
firm, need be discussed. If there was any liability at all, 
it was the individual and personal liability of Henry J. 
Lamar, Jr., and not that of the firm by which he was em- 
ployed. But Henry J. Lamar could not be held liable 
upon a promise unsupported by any valuable consideration. 
His was a mere gratuitous promise, as was also that set out 
in the amendment, alleged to have been made by the firm; 
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and as an employé of the firm, they were entitled to 
the skill and services of the plaintiff, and he was paid 
therefor in the salary agreed on between them. 
But apart from this fatal objection, we are of opinion 
that there was nothing in that declaration on which an 
amendment could be founded; and we are further of opin- 
ion that this amendment introduced an entirely new and 
different cause of action from that set out in the original 
declaration. Code, §§3479, 3480. 
For these reasons we order the judgment reversed. 


STEVENS. vs. THE STATE OF GEORGIA. 


. Evidence sufficient to identify the deceased hog, some of whose 
remains were buried in prisoner’s garden, as the hog described in 
the indictment, and to prove it stolen. 

. Testimony that the owner hunted for the hog as stolen property 
was, under the circumstances, admissible. 

February 1, 1887. 


bo 


Criminal Law. Evidence. Before Judge Joun T. 
CxiaRKE. Early Superior Court. April Term, 1886. 


Alex. Stevens was indicted for the larceny of a black 
sow-hog, the property of D. P. Rowland. On the trial, 
the evidence for the State was, in brief, as follows: The 
hog was a pet, and was in the habit of going up to the 
house and did not run away. It was missed from the 
owner’s lot on Sunday, and he suspected the defendant, 
who lived about three hundred yards away. In company 
with two others, he went to the defendant’s house, looking 
for his hog as a stolen hog. *He asked the defendant to 
permit him to search the house, but the latter declined, 
saying he would not permit his house to be searched for 
foolishness. The owner went to town to obtain a search 
warrant. After he was gone, the defendant said he, too, 
was going to town to see if the owner hada right toa 
warrant. He didnotreturn. On searching the premises, 
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some hog bones were found in the house; hog hair and 
entrails were found buried in one hole in the garden and 
fresh meat in another. The meat corresponded in size 
and the hair in color with those of the missing hog. The 
defendant was found and arrested several years afterwards 
at a point more than fifty miles away. 

The defendant introduced noevidence. The jury found 
him guilty. He moved for a’new trial on the ground that 
the verdict was contrary to law, evidence and the charge 
of the court; and because the court permitted a witness 
for the State to testify that the owner was hunting for the 
hog as a stolen hog, over objection of defendant. 

The motion was overruled, and he excepted. 


R. H. Powe ., by brief, for plaintiff in error. 


J. H. Guerry, solicitor-general, by J. H. Lumpxin, for 
the State. 


BLEcKLEY, Chief Justice. 


1. In the house hog bones, in the garden hog hair, hog 
entrails, hog meat, buried in the earth, refusal of the oc- 
cupant of the premises to permit a search without legal 
warrant, his abrupt departure from home whilst the war- 
rant was being procured, his flight or retreat to a point 
more than fifty miles distant, and his continuous absence 
until arrested and brought back for trial, are strongly sug- 
gestive of a suspicious intercourse on his part with some 
hog or other. The jury were of opinion that it was the 
hog described in the indictment; and as he was a near 
neighbor to that hog, and as it disappeared about that 
time and its owner went in search of it as a stolen hog, 
and as the hair and the meat found buried in the garden 
looked like the hair and meat of that hog, it is highly prob- 
able that the jury were not mistaken. 

2. Complaint is made that a witness was allowed to tes- 
tify that the owner was hunting for the animal “as a stolen 
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hog.” And so he was, undoubtedly. He would not want 
to look in a dwelling-house, or under the ground in a gar- 
den, for a strayed hog; and such were the places searched. 
How the witness ascertained that the owner regarded it as 
stolen, whether from acts alone, or from declarations and 
acts together, does not appear; but if the prisoner or his 
counsel had wanted to learn this, the witness ought to have 
been interrogated on the sources of his knowledge. He 
testified as if he knew the fact somehow, and if he knew it, 
he could state it as explanatory of the mode and purpose 
of the search. He was present at the search and assisted 
in conducting it on the owner’s behalf. Moreover, the 
prisoner himself was present, face to face with the owner, 
when the investigation began, and when steps were taken 
to enter upon the search with due legal authority. He 
could have had no doubt that the owner was looking for 
stolen property. Any man who inters his pork may expect 
the late departed hog to be hunted for as stolen, if it is 
hunted for at all, on his premises. 
Judgment affirmed. 


CONNALLY vs. RICE. 


1. Where a judgment was rendered against a garnishee, and he ex- 
cepted to the refusal to grant a new trial, the writ of error will 
not be dismissed because he did not join the defendant in execu- 
tion with him in the bill of exceptions. 

(a.) The case is confusedly brought up; there is no brief of evidence 
in the record; in the bill of exceptions, between the signature of 
counsel and the judge’s certificate, is what purports to be a brief 
of evidence, badly written, penciled and mixed up; but no motion 
to dismiss on that ground was made. 

(b.) The evidence being conflicting as to whether the garnishee was 
indebted to the defendant in ji. fu., the jury having found that he 
was so indebted, and the presiding judge having approved the 
finding, this court will not interfere. 

2. The debton which the verdict was based being on account of a note 
given by the garnishee for a license issued to the defendant, which 
note was paid by the garnishee, the debt was subject to garnish- 
ment, and no debt due for wages was involved. 
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. The judgment being between the original parties, and neither it 
nor the execution having been transferred, the plaintiff had a 
right to it, and proof that another person had an interest in the fi. 
fa. with the plaintiff was immaterial, and was properly ruled out. 
When the garnishee pays this judgment, he will be protected 
from any payment again. 

December 21, 1886. 


Practice in Supreme Court. Garnishment. Evidence. 
Executions. Before Judge Harris. Douglas Superior 
Court. January Term, 1886. 


In February, 1876, Z. A. Rice recovered a judgment 
against Fred. Aderhold, Jr, On April 4, 1885, a sammons 
of garnishment was served on W. H. Connally. He an- 
swered not indebted.. The answer was traversed. On the 
trial, it appeared that Connally kept a retail liquor store; 
that Aderhold gave to the treasurer of the town of Doug- 
lasville a note due one day after date for $150 in order to 
obtain a license for Connally, the amount of the note be- 
ing one-half the cost of the license, which was issued 
March 25,1885. Aderhold was then working for Connally, 
and a partnership was contemplated between them, but 
this was subsequently abandoned. Aderhold settled his 
note with the treasurer. Connally and Aderhold testified 
that they had had a settlement between themselves before 
the summons of garnishment was served, and at that time 
Connally owed Aderhold nothing. Other witnesses testi- 
fied that after the service of the summons, Connally ad- 
mitted the indebtedness to Aderhold, and stated his inten- 
tion to pay it. 

The jury found for the plaintiff against the garnishee, 
who moved for a new trial on the grounds that the verdict 
was contrary to law, evidence and the charge of the court; 
because of newly discovered evidence; and because the 
court rejected parol testimony to show that Rice did not 
own any interest in the fi. fa. on which the garnishment 
issued, and therefore could not be afraid of loss. The mo- 
tion was overruled, and the garnishee excepted. 
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©. D. Camp; J. V. Epce; W. A. James, for plaintiff in 
error. 


B. G. Griees; R. A. Massey ; J. S. James, for defendant. 


Jackson, Chief Justice. 


1. A motion was made to dismiss this case because the 
garnishee alone could not bring the case here for review, 
but must join the defendant in execution with him. It 
cannot be dismissed on that ground; but it is very con- 
fusedly brought up. The brief of evidence is referred to 
as in the record—the case coming up on the refusal of a 
motion for a new trial, but it is not in the record at all. 
Something purporting to be the brief, badly written and 
penciled,—mixed—comes in after the signature of counsel 
to the bill of exceptions, not referred to at all, or marked as 
an exhibit to the bill of exceptions, but before the judge’s 
certificate. , 

On this ground, in all probability, it would have been 
dismissed had the point been made, but as it was not 
made ; and as the judgment will be affirmed any way, we 
will decide the case on its merits, especially as the certifi- 
cate of the judge comes after the confused brief of evidence. 

There is plenty of evidence to support the verdict. The 
defendant in fi. fa. took out a license to retail liquors; the 
garnishee gave his note for $150.00 to the county treasurer 
to help pay for his license, and paid the note. The evi- 
dence is conflicting whether the garnishee paid it back be- 
fore the service of the summons of garnishment on him; 
both garnishee and defendant seem to swear that it was 
paid by the garnishee before the summons, but their state- 
ments, or rather the garnishee’s statements to others are 
directly to the contrary; the jury on the conflict of testi- 
mony found for the plaintiff in execution; the presiding 
judge also sustained the views of the jury, and this court 
thinks the same way, at least enough so not to interfere 
with the discretion of the presiding judge. 
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2. The verdict being on the debt due for the note de- 
fendant gave for garnishee’s license and paid it for him, is 
of course subject to garnishment, and this is what the jury 
found, and not any debt due for wages. 

3. The judgment is for Rice, the plaintiff, against Ader- 
hold, the defendant; it is not transferred, nor is the execu- 
tion. Therefore the plaintiff, Rice, has the right to it, and 
proof that another had an interest in the ji. fa. with Rice 
was wholly immaterial and properly ruled out. When 
the garnishee pays this judgment, he will .be protected 
from any payment agajn. 

The case is quite clear, the result right in law, and no 
error is apparent anywhere to us; therefore it must be 
affirmed. 

Judgment affirmed. 


TuMLIN, trustee, et al. vs. V ANHORN. 


- While it is the duty of courts to enforce contracts and protect the 
rights of parties arising from them, and while, upon sufficient 
legal or equitable grounds, they may relieve parties from contracts, 
yet they have no power to make them for parties, or, when delib- 
erately made, to modify or change them in any material respect. 
Therefore, where a contract of sale contemplated only the holding 
of title by the vendor as security for the unpaid purchase money, 
it was improper, on the hearing of an application for injunction 
and receiver, for the chancellor to require the defendant to give 
security for the forthcoming of the rent notes taken from his ten- 
ants and for the appropriation of the rents of the !and to the pay- 
ment of complainant’s debt. 

. The power of appointing receivers and ordering injunctions should 
be prudently and cautiously exercised, and except in clear and 
urgent cases, should not be resorted to. Especially is this so 

_where the party invoking the interposition of a court of chancery 
has a plain and adequate remedy at law by suit, garnishment and 
levy for the protection and enforcement of the rights reserved to 
him under the contract. 

. The conditions imposed by the order in this case were unusual 
and onerous. There was no adequate reason for enjoining the 
transfer of notes and other obligations given for rent, either where 
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a receiver had been appointed to take charge of them, or where 
the parties had given security in the terms of the order to appro- 
priate them to the complainant’s debt. 

. Where a vendor sold land and gave a bond for title, reserving the 
title as security for the payment of the purchase money, and it did 
not appear that the purchaser or his cestuz que trust was less sol- 
vent and able to pay than when it was contracted, or that any 
deterioration in the value of the land was caused by the waste and 
mismanagement of the persons to whom it was sold, the mere 
failure to pay an instalment of the purchase money when due 
would not furnish a ground for injunction and receiver. 

(a.) This case differs from that of Tufts vs. Little, 56 Ga. 139. 

5. This court decides only such questions as are made by the trans- 
cript of the record and bill of exceptions, and therefore will not 
consider a motion to dismiss the writ of error, on the ground that 
the clerk made a separate certificate that the chancellor’s order 
requiring security to prevent the appointment of a receiver, had 
been complied with, no bond accompanying such certificate, and 
it being sent up after the record was completed and transmitted 
to this court. 


March 5, 1887. 


Contracts. Equity. Injunction. Receiver. Practice 
in Superior Court. Vendor and Purchaser. Practice in 
Supreme Court. Before Judge WiLLIs. Muscogee County. 
At Chambers, January 1, 1887. 


On December 18, 1886, W. J. Vanhorn exhibited his 
bill against Wm. M. Tumlin, trustee, and Mrs. Carrie E. 
Lee, alleging, in brief, as follows: On November 8, 1885, 
complainant owned a tract of land in Chattahoochee 
county. Tumlin represented that he was the trustee of 
Mrs. Lee and had effects of hers in his hands. Such rep- 
resentations were false, as complainant now alleges, but 
relying on them at the time, he sold the land to Tumlin, 
as trustee, for thirty-five bales of cotton, each to weigh 
500 pounds. Two notes were given, each for seventeen 
and one-half bales of cotton, one due December 15, 1886, 
and the other December 15, 1887. Complainant gave a 
bond for title to Tamlin, trustee, and put him in possession. 
The first note is past due and unpaid. The property, by use 
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and failure to keep it in repair, is deteriorating in value, 
and will not bring enough to pay the two notes. Tumlin 
is insolvent, and Mrs. Lee has no property upon which 
money could be raised by judgment, so that complainant 
will be compelled to look to the land for the payment of 
his debt. The prayers were for a receiver to take charge 
of the land, sell it and apply the proceeds to the payment 
of the debt, and if not sufficient to discharge it, that the 
rents also be applied thereto; that complainant have judg- 
ment for the amount of the note past due; and for subpana 
and general relief. 

The defendants answered the bill, in brief, as follows: 
They admit the sale and purchase, but deny that any rep- 
resentations were made to induce the former. Tumlin is, 
in fact, trustee for Mrs, Lee and her minor child, created 
so by an instrument in writing making him her trustee 
with full power {o manage her property, to purchase, sell, 
mortgage or hypothecate it, and to make any trade or ar- 
rangement which he might think would be for the benefit 
or interest of the cestuis que trust. He has assets in his 
hands of the value of $1,800 or $2,000. He made the 
trade with complainant in good faith and expects to pay 
the indebtedness in full. He made a poor crop during 
the first year, and was therefore unable to meet the first 
note when it fell due. Improvements have been placed 
on the land, and it has enhanced in value. It is worth 
more than when bought and will bring more than the two 
notes for the purchase money. 

Affidavits in support of the bill and answer were intro- 
duced, but they need not be set out. On the hearing, the 
chancelior appointed a receiver and granted an injunction. 
His order 1s stated in the decision. The defendants ex- 
cepted. 

On the call of the case in the Supreme Court, counsel 
for the defendant in error moved to dismiss it on the 
ground that the plaintiffs in error had complied with the 
older of the chancellor and given bond and security as 
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required therein before the writ of error was filed, and 
propesed to support this motion by a certificate from the 
clerk that such facts were true. The court overruled the 
motion. 


Tos. W. Grimes; W. A. Lirtuez, for plaintiffs in error. 
Smitu & THornton, by brief, for defendant. 
Hat, Justice. 


The question presented for determination is, whether 
the vendor of land sold upon a credit to one professing to 
act as trustee for another, and who has given notes, signed 
as trustee, for the payment of the purchase money, in two 
equal annual insta)ments, the vendor retaining as security 
title to the land, is entitled to have the property thus sold 
placed in the hands of a receiver, “ unless the trustee and 
his cestui gue trust shall enter into bond, with security, 
conditioned to hand over, deliver and pay to the com- 
piainant all the rents, issues and profits arising from the 
land sold by him to them, to satisfy the amount that may 
be recovered against them in that suit, or any other pro- 
ceeding that may be instituted against them ;” and in the 
event they shall fail to give the bond, with such security, 
within thirty days, then that a person named be appointed 
receiver, “to take charge of the land, rent it out and col- 
lect its rents and profits, and to receive from the defend- 
ants all evidences of debt for the rent of the same, collect 
said debts, and retain and preserve the amount arising 
from such rents and profits until the further order of the 
court,” and notwithstanding such bond and security may 
be given, or in default thereof such receiver be appointed, 
and shall enter upon the duties of his appointment, the 
defendants can be lawfully enjoined and restrained “ from 
transferring, trading, hypothecating, or in any way or 
manner disposing of any note, obligation, or contract for 
the rent of the land, until the further order of the court,” 
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under statements, charges and allegations in the bill to 
the effect that the defendants were insolvent (whether at 
the making of the contract or whether they had become 
so since does not appear) ; that the contract was procured 
by misstatements as to the maker of the notes being a 
trustee, and as to the property owned by the party named 
as cestui que trust; and that the land was deteriorating in 
value, in consequence of the failure and neglect of the de- 
fendants to farm it skillfully, and to keep the fencing, 
ditches, buildings, etc. in proper order and repair; and 
for that reason would not be sufficient to pay the debt, 
the first instalment of which had fallen due, and which 
they had failed and refused to pay. 

Nearly all those material allegations were traversed and 
denied by the answers of both defendants, and upon some 
of the points, especially as to the insolvency of Carrie E. 
Lee, the cestuz gue trust, and the value of the land, the 
affidavits presented at the hearing were in direct and dis- 
tressing conflict. It was shown by the defendants that the 
fences had been repaired and the ditches cleared out, and 
the buildings improved, and some of them added to and ~ 
enlarged; according to the affidavits presented by the de- 
fendants, the land had, since the sale, appreciated in value ; 
the instalment due had not been promptly paid, only be- 
cause the year was unpropitious and the crop made was 
short. Efforts were being made, however, with a fair pros- 
pect of success, to raise funds to pay this debt. The ces- 
tuc que trust ratified and approved the transaction and 
acknowledged her liability therefor. The instrument ap- 
pointing her co-defendant her trustee was produced and 
submitted to the court, and while by its terms it vested in 
him no title to the property, it nevertheless appointed him 
trustee by name for Mrs. Lee and her minor son, and con- 
ferred upon him full and complete power to manage and 
control any and all property belonging to her; and author- 
ized him to sell, mortgage, or hypothecate, or to use any 
legitimate means to raise money to make crops for that and 
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succeeding years, and to make any trade or arrangements 
which in his judgment he might deem proper for her and 
her children’s interests, and perform and do any and all 
business connected with the “ trusteeship,” without order 
or writing from her. The magistrate who drew the papers 
embodying the contract of bargain and sale was present 
and witnessed the transaction, and fully sustains the trus- 
tee in his statement that no representations were made as 
to the property owned by the cestui que trust to induce 
the complainant to make the sale. In this contract be- 
tween the parties, there was no stipulation that other 
security than the title to the land should be given for the 
payment of the debt, nor was there any that the rents, 
issues and profits arising therefrom should be set apart and 
appropriated to its extingu:shment. There was no reason 
stated by the bill why this contract should be rescinded, 
and no prayer to that effect. 

1. It is unquestionably the duty of courts to enforce 
contracts and protect the rights of parties arising from 
them. Upon sufficient legal or equitable grounds, they 
may also relieve parties from them; but they have no 
power to make them for parties, and, when deliberately 
made, to modify or change them in any material respect. 
The condition imposed by this order, as to giving security 
for the forthcoming of the rent notes, and for the appro- 
priation of the rents of the land to the payment of com- 


_plainant’s debt, is an addition to the contract as originally 


entered into between the parties. The court of chancery 
had no right to impose it, as was held by this court in 
Hannahan vs. Nichols,17 Ga. 77, 79, and also in Jones et 
al. vs. Holliday, 37 Ga.569,573. These cases are decisive 
of the controlling question made in the one under review. 

2. The power of appointing receivers and ordering in- 
junctions should be prudently and cautiously exercised, 
and except in clear and urgent cases should not be resorted 
to. Especially is this so where the party invoking the in- 
terposition of a court of chancery has a plain and adequate 
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remedy at law for the protection and enforcement of the 
rights reserved to him under the contract. In this case, he 
could have instituted his suit at law, and reached the evi- 
dences of debt enjoined, by process of garnishment; and 
when he obtained his judgment, might have levied the 
execution issuing thereon upon the land by first making 
the defendant a title thereto, as provided by the statute, or 
he might have proceeded, in like manner, to levy an attach- 
ment upon the land for his purchase money. Vide Han- 
nahan vs. Nichols ut sup., where the power in question is 
characterized by Benning, J., who delivered that opinion, 
as a “dangerous power,” because, as we infer from his 
reasoning, of the serious consequences which may follow 
its exercise, and its liability to abuse by reason of the 
liability to error in applying 1t to circumstances not falling 
within the evils and wrongs it 1s designed to prevent 
rather than to remedy. 

3. The conditions imposed by this order were unusual 
and onerous. There could, as we think, be no adequate 
reason for enjoining the transfer of notes and other obli- 
gations given for rent, either where a receiver. had been 
appointed to take charge of them,or where the parties had 
given security in the terms of the order, to appropriate 
them to the payment of the complainant’s debt. Bleyer 
et ai. vs. Blum & Co., 70 Ga. 558. 

4, The bill, as we consider, made no case, either for a 
receiver orinjunction. It was not shown that the defend- 
ants were less solvent and able to pay when the debt ma- 
tured than they. were when it was contracted. The com- 
plainant took the msk of the land’s deteriorating in value, 
and 1t was not made to appear that this detenoration was 
caused by the waste and mismanagement of the persons to 
whom it was sold. Jordan vs. Beal, 51 Ga. 602. This 
case is precisely in point, and differs from that of Tufts 
vs. Little, 56 Ga. 139, because in that it appeared that the 
defendant had been in possession of the land four years; 
that there was waste and mismanagement; and that he 

v 77 21 
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had paid none of the purchase money, had become insol- 
vent since the purchase, and had on his own petition been 
adjudged a bankrupt. 

5. We can decide only such questions as are made by 
the transcript and bill of exceptions, and cannot therefore 
consider the point raised in the certificate of the clerk of 
the superior court, sent up after the record was completed 
and sent to this court, and was for the first time presented 
on the hearing of the case, that the chancellor’s order re- 
quiring security to prevent the appointment of a receiver 
had been complied with; because the bond, which it is 
insisted had that effect, did not accompany the certificate. 
Besides this, there is an exception by the defendants to 
the condition requiring a bond; and we think that excep- 
tion well taken. Under our view of the ease, the order 
imposing this condition must be set aside, and everything 
done in pursuance of it must share the same fate. Bleyer ct 
al. vs. Blum & Co. ut sup. Theinjunction, however, was not 
ordered upon that or any other condition, and the compli- 
ance therewith does not remove it. It is our opinion, as 
before expressed, that its grant was crroneous. The entire 
interlocutory decree in relation to the receiver and the 
grant cf the injunction must be rescinded and set aside. 

Judgment reversed. 


Davis ef al. vs. THE Covineton AND Macon RatrLroap 
CoMPANY. 


[Blandford, J., did not preside in this case, on account of providential cause. 


1. Objection made at the hearing of an application for injunction to 
the reading of certain affidavits, because they were not procured 
and furnished within the time agreed upon in a previous stage of 
the hearing, being overruled by the presiding judge, the presump- 
tion is that they were, in fact, procured and furnished within the 
time, unless the contrary appears. In this case the contrary does 
not appear. 

2.:A general objection to affidavits, because the facts stated therein 
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are illegal and irrelevant, will not be sustained, if any of the facts 
are Icgal and relevant evidence. 

Rebnutting testimony to that of a specified witness is any legal 
testimony which bears against the truth or accuracy of what that 
witness has sworn. - 

. The constitutional inhibitiog against taking private property for 
public purposes without just and adequate compensation being 
first paid, does not constrain the granting of an ad interim injunc- 
tion in favor of the owner of the fee against a railroad company, 
where there is an apparently bona fide claim on the part of the 
railroad company to the right of way in dispute, whether the claim, 
if well founded, would amount to a legal title in the company or to 
a mere license from another company having such title. 

. On the hearing of an injunction, the question of receiving secon- 
dary evidence is somewhat discretionary with the presiding judge ; 
he need not require absolutely that all means of discovering the 
primary evidence be exhausted. 

January 25, 1887. 


Practice in Superior Court. Presumptions. Evidence. 
Constitutional Law. Eminent Domain. Railroads. In- 


junction. Before Judge Fort. Bibb County. At Cham- 
bers, June 16, 1886. 


Clara E. Davis, individually an as executrix of her 
mother, and Minnie Davis filed their bill against the Cov- 
ington and Macon Railroad Company to enjoin it from 
entering on certain Jand and laying its track without first 
paying adequate compensation therefor. It was alleged 
that some years previously, the Macon and Augusta Rail- 
road Company built its road and used a right of way 
through the lands in question. It was denied that such: 
company had title to this right of way, or any right to use 
it, but was alleged that if it ever owned or had such right, it 
had abandoned it, and some six or seven years previously 
had torn up its track and ceased to use the way; that com- 
plainants took possession and had since held it; that the 
Macon and Augusta Railroad, with its franchises, was sold 
at judicial sale; and that the land on which the defendant 
was about to enter and lay its tracks belonged to the com- 
plainants; also that the complainants knew of no property 
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of the defendant within the State, except its franchises 
and such easements as it may have acquired. 

In its answer, the defendant alleged, in brief, the fol- 
lowing facts: The complainants claim under their grand- 
father, who owned the land in his lifetime. After his 
death, his executrix, Mrs, McCall, sold the right of way to 
the Macon and Augusta Railroad Company and made a 
deed thereto. That company entered and built its road 
through the land. Subsequently it was sold at judicial 
sale to the Georgia Railroad and Banking Company, and 
this part of the track was used by it until 1881, when the 
bridge over the Ocmulgee river was washed away. The 
defendant is advised and believes that when, some months 
later, the track and cross-ties were removed from this sec- 
tion of the right of way, it was not intended as a permanent 
abandonment. W.M. Wadley leased the lines of the 
Georgia Railroad, the lease containing a clause providing 
that it was subject to be terminated at any time on failure 
to pay the annual rental, and the Georgia Railroad con- 
templated the possibility of resuming possession of this 
right of way, and laying its tracks thereon. In 1886, the 
Georgia Railroad made a lease of a short section of its 
right of way, including that part in controversy, to the city 
of Macon for ninety-four years, providing m the lease for 
a resumption of possession in case the lease to Wadley 
terminated at any time, and for paying for betterments in 
such event, etc. With the written consent of the Georgia 
Railroad, the city of Macon assigned this lease to the Cov- 
ington and Macon Railroad, and under this assignment the 
‘defendant claims the right to lay down its track along the 
right of way formerly occupied by the Macon and Augusta 
Railroad. Insolvency was denied. 

It is unnecessary to set out the evidence, further than 
to state that there was some conflict as to whether Mrs. 
McCall, as executrix of her husband, had made a deed to 
the Macon and Augusta Railroad to this right of way. 
She stated that she had no recollection of doing so, while 
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the testimony of the witnesses for the defendant tended 
to show that it was made. The will of McCall left his 
property to his wife and two daughters; directed that it 
should be kept together for their joint use during the life 
of the wife ; and provided that she might sell her interest 
and re-invest the proceeds, her estate therein being for 
life with remainder to her two daughters. She and an- 
other were appointed executrix and executor. 

The questions of practice are sufficiently stated in the 
decision. 

A temporary injunction was refused, and the complain- 
ants excepted. 


Dessau & Barttett, for plaintiffs in error. 


Hirt & Harris; Harrison & Peepres, for defendant. : 


BLEcKLEY, Chief Justice. 


1. The hearing of the application tor injunction com- 
menced on the 16th of June. Some of the evidence was 
submitted, and it was agreed that defendant’s counsel 
should have until and during the 19th to rebut two of the 
affidavits introduced by the complainants, and that any 
rebutting affidavits might be sent to the judge on or dur- 
ing this latter day, for his consideration. Such affidavits 
were to be exhibited to complainants’ counsel, who should 
have the right to submit objections to the same, together 
with additional briefs. Under this agreement, defendant 
procured and furnished to his honor five affidavits, sworn 
to on the 18th, and one sworn to on the 19th of June. 
To the last named, which was sworn to in Wilkes county, 
and to one of the five, which was sworn to in Richmond 
county, complainants’ counsel objected, because they were 
. not procured and furnished in the time allowed and agreed 
upon. 

We cannot see that. the judge did wrong to overrule 
this objection. True he was sitting at Americus, in Sum- 
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ter county, and the affidavits were sworn to at a distance 
of many miles from that place, yet with the rapid rseans 
of communication now socommon, they may have reached 
him on the very days they bear date. It is not disclosed 
in the record when he received them. Besides, the agree- 
ment did not say when they should be received, but only 
when they should be sent. 

As the judge considered them, overruling this objection, 
the presumption is that they were sent in time. Nothing 
appears to the contrary, and there is no complaint in the 
record that they were not exhibited to complainants’ 
counsel as stipulated in the agreement. 

2. Another objection made to the consideration of these 
affidavits was that the facts stated in them were illegal 
and irrelevant. This objection is quite general, and could 
not prevail if any of the contents of the affidavits were 
legal and relevant evidence. And some of them certainly 
were; for they went to show the existence and contents 
of an instrument purporting to be a deed (alleged to be 
lost) conveying the right of way in controversy, and to 
prove the handwriting of one of the subscribing witnesses 
to the instrument. That along with relevant and admis- 
sible matter the affidavits contained matter which was 
irrelevant and inadmissible is no doubt true; but the two 
classes were separable, and in making the objection, the 
counsel should have pointed out the latter specifically, and 
aimed the objection at it alone. The whole is not killed 
by what is mortal to a part only. 

3. Still another objection was made and overruled. It 
was, that these two affidavits were not in rebuttal to the 
two specified in the agreement. Not to both of them, but 
to one of them, they were in rebuttal; for the deponent 
in this one was the person who purported to have executed 
the alleged lost deed, and her affidavit denied, in a quali- 
fied way, that she had executed any deed. Proof of the 
handwriting of a subscribing witness (admitted in the ar- 
gument here to have been dead at the time of the hearing), 
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and of the contents of the deed, tended to show that her 
denial was, by mistake or otherwise, not in accord with 
the actual fact. In other words, her affidavit bore against 
the genuineness of the deed, and these affidavits bore 
against the accuracy of her testimony: What more was 
needed to stamp them as rebutting evidence ? 

4. On the merits of the case, simply as one for injune- 
tion ad interim, we can sec no reason, not the slightest 
reason, for interfering with the discretion exercised by the 
chancellor in denying it. So far as this short section of 
railway is concerned, it is not an attempt to construct a 
new road-bed, but to resume the active occupation and use 
of an old one. The land-owner's property was taken for 
railroad purposes in 1869, so far as appears, without ob- 
jection, and was in continuous use, also without objection, 
up to 1880 or 188{. Whether this use was founded on 
good or defective title, and whether if in the latter a 
title by prescription resulted, and whether if it ever ex- 
isted, the right, such as it was, has been lost by non-user 
or abandonment, are questions appropriate to be tried with 
the aid of a jury, and the chancellor may wait for that aid 
if his conscience is not satisfied without. Suppose that 
the first railroad company obtained only a right of user 
during the life of Mrs. McCall, or whilst she continues in 
the office of executrix, she is not yet dead, nor, so far as 
appears, out of office as executrix. Nor is she sccking to 
resume the subject of her alleged grant, or complaining 
of anything which has been or is being done. Suppose, 
too, that the second railroad company, which entered on 
this rightof way as successor of the first by purchase of 
its assets, could not lease to the city of Macon, and the 
city could not transfer that lease to the third railroad com- 
pany, the one now seeking to enter and occupy, yet it may 
be that the instrument of lease and its transfer can be con- 
strued as a license from the second to the third company 
to use this short section of road-bed for the term specified 
inthe lease. At all events, there appears to be a bona fide 
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claim on the part of the third company to a right derived 
from the second company, a company which once had ac- 
tual possession, and this right has color enough to warrant 
the chancellor in leaving it for solemn adjudication with 
the other questions in the case. 

Without entering upon the capacity of one railroad com- 
pany to lease or occupy the whole or any considerable part 
of the track of another company by virtue of the general 
law applicable to the charter of this third company, we 
are not prepared to hold that a short section cannot be 
used by license voluntarily granted, as well as by condem- 
nation. Without ruling upon the subject in a way to con- 
clude ourselves or either of the parties, we should say that 
if the second company had this right of way, and has not 
lost it by abandonment or otherwise, though it might 
exist only for aterm of years, definite or indefinite, that 
company could now put its track and its trains back, and 
could allow the third company to run its trains there also 
until the term expired. And if this could be done, it is 
not at all clear to us why the second company could not 
license the third, for the same length of time or any shorter 
time, to lay down a track and have its exclusive use. Es- 
pecially in view of the charter of the second company 
(the Georgia Railroad) and also of the charter of the third 
company as set out in the general law contained in the 
code, §§1689(a) to 1689(vv), adopted as the charter of 
this company by acts of 1864-5, p. 229. But as the chan- 
cellor has done, so do we leave open all questions of law 
on the merits of the controversy, to be solemnly adjudi- 
cated when there shall be a final trial decisive upon the 
rights of these litigants. 

We cannot think that the constitutional provision urged 
upon us so zealously in the argument modifies in any 
way what would otherwise be correct equity practice in 
such acontroversy as this. Here is a constructed railroad 
ved already once taken, and the effort is to hold and en- 
joy under that taking, not to take afresh. It is a contro- 
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versy, apparently bona fide on both sides, concerning title. 
For the company to joinin any proceeding to assess the 
damages, as for a presext taking, would be wholly to 
abandon this controversy, and yield, without resistance, 
to the title set up by complainants. 

With regard to secondary evidence of the lost deed, the 
chancellor thought proper to admit it upon proof which 
traced the deed to an agent of the company, and from him 
to the mail under cover of a letter to the clerk of Bibb 
superior court, to whom it was sent to be recorded, and 
upon an affidavit of the deputy clerk that it was not upon 
record, nor in the clerk’s office, nor had it been received 
there within six months last preceding. This period cov- 
ered the time within which it was mailed by the agent. 
The handwriting of a deceased subscribing witness was 
proved, together with the substance of the contents of the 
instrument. Another deceased person, whose handwriting 
was not proved, was shown to have probably been the 
other witness to the deed. The only doubt upon the 
secondary evidence arises out of the omission to examine 
the clerk as well as the deputy clerk. But this step was 
somewhat discretionary with the chancellor, and he proba- 
bly knew of some reason for not exhausting this last source 
of information. Theclerk was of the same court in which 
the bill was pending, and was, it may be presumed, equally 
accessible to both parties. Moreover, the paper, if ever 
received, being one to be recorded and then held in the 
office till called for, and being ncither recorded nor in the 
office, it was a fair inference that it had been lost in trans- 
mission. Under such circumstances, it was not indispen- 
sable that this one remaining means of discovering the 
primary evidence should be exhausted. 

Our conclusion is that there was no error of practice 
committed on the hearing and that the injunction wag 
properly denied. 

Judgment affirmed. 
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Upon a citation by an administrator, calling upon all the distributees 
of an estate to be present at the settlement of his accounts before 
the ordinary, that officer has no jurisdiction to award a judgment 
and enforce its collection in favor of the administrator against a 
distributee, who, upon taking the accoun, appears to have received 
from the administrator more than his distributive share was ascer- 
taincd to be worth. An affidavit of illegality interposed to the 
enforcement of an execution based upon such a judgment was not 
demurrable. 

(a@.) If a proceeding before the ordinary by citation for a settlement 
of accounts at the instance of one or more distributees or legatees 
be considered as a substitute for a bill against the administrator 
or exccutor for the settlement. of his accounts with the parties en- 
titled to the estate, still a court of equity would have no power to 
entertain a suit at the instance of the representative of the estate 
against one or all of the distributees for the purpose of recovering 
an overpayment made by the representative himself to one of 
such distributees; but the administrator would be remanded to 
his action at law to recover such overpayment. 

(b.) The court of ordinary is a constitutional court, and where the 
jurisdiction of the court is shown, everything will be intended in 
favor of its judgment; and it must be taken to have judged rightly, 
unless the contrary appears. But the jurisdiction ofthe ordinary 
in citations for settlement is statutory, not constitutional; and 
where the ordinary had no jurisdiction to render the judgment or 
issue the execution, his action was coram non judice and void; 
and an affidavit of illegality was the proper remedy to arrest the 
proceeding. 

January 18, 1887. 

















Jurisdiction. Ordinary. Administrators and Execu- 
iors. Illegality. Equity. Before Honorable Huan Bucs- 
ANAN, Judge pro hac vice. Carroll Superior Court. April 
Term, 1886. 





Z. P. Almon, executor of §. B. Echols, deceased, cited 
the heirs at law of the decedent and distributees of his estate 
to be present at a settlement of the executor’s accounts 
at the July term, 1879, of the court of ordinary of Heard 
county. At the time appointed, the ordinary examine? 
the inventory, sale-bills, annual returns and vouchers, and 





OCTOBER TERM, 1886. 331 


Echols, administrato-, rs. Almon, executor. 


made a final settlement. Jle determined that the resid- 
uary share in the estate of the decedent was $401.91, and 
that the executor had paid to W. M. Echols, one of the 
distributecs, $478.19; and thereupon rendered judgment 
for the executor against the distributee for the difference 
between these amounts. Execution was issued and levied. 
The defendant. having died, his administrator filed an affi- 
davit of illegality on the ground that the court of ordinary 
had no jurisdiction to render such a judgment or issue 
such an execution, and because neither the court of ordi- 
nary nor the ordinary of Heard county had jurisdiction to 
render such a judgment or issue such a fi. fa. against the 
affiant, who was a citizen of Carrell county. 

On demurrer, the affidavit of illegality was stricken, 
and the defendant excepted. 


G. W. Austin, by brief: R. J. Jorpan. for piaintiff in 
error. 


Reese & Apamson, for defendant. 
HALL, Justice. 


The material question made by this record is, whether, 
upon a citation by an administrator, calling upon all the 
distributees to be present at the settlement of his accounts 
before the ordinary, that officer has jurisdiction to award 
a judgment and enforce its collection in favor of the ad- 
ministrator against a distributee, who, upon taking the 
account, appears to have received from the administrator 
more than his distributive share was ascertained to be 
worth. Prior to the code, acourt of ordinary had no such 
jurisdiction over the settlement of intestate estates. By 
§2598 of the code, it was provided that any person inter- 
ested as distributee or legatee may, after the expiration 
of one year from the grant of administration, cite the ad- 
ministrator to appear before the ordinary for a settlement 
of his accounts, or if the administrator chooses, he may 
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cite all the distributees to be present at a settlement of 
his accounts by the ordinary ; and such settlement shall be 
conclusive upon the administrator and upon all the dis- 
tributees who are present at the hearing. 

By §2599, Jd. it 1s declared that, upon proof of such 
citation by a distributce, the ordinary may procced to 
make an account, to hear evidence upon any contested 
question and settle finally between the distributee and 
administrator; and that such settlement may be enforced 
by execution or attachment for contempt either party 
having the liberty of appeal. 

Section 2600, 7d. preserves the concurrent jurisdiction 
of courts of equity over the settlements of accounts of ad- 
ministrators. The power to issue a citation at the instance 
of an administrator to all the distributecs is inserted be- 
tween the first and last clauses of the first section cited. 
It seems to be parenthetical, and the rights of the distrib- 
utees and the power of each of them to enforce those 
rights would be as ample without its interposition as with 
it. The next section of the code does not, by its terms 
or by inference deducible from any general expression it 
contains, confer any power or authority upon the ordinary 
to enter a judgment or issue an execution to enforce it 
against any distributee who may be found 1n arrears to 
the representative of an estate, growing out of any cause 
whatsoever. Where the proceeding is at the instance of 
an administrator, he is compelled to cite all of the distrib- 
utees to be present. If, however, it is at the instance of 
distributees, any one of them may institute it without join- 
ing the others, and the administrator 1s bound to account 
to and with the distributee thus instituting it, and is liable, 
either upon an execution or an attachment for contempt, 
to pay the amount found against him. This lability arises 
upon the proof of a citation by a distributee and the mak- 
ing of an account between the distributee and administra- 
tor thereon. 

Neither by 1ts terms nor intendment 1s any such remedy 
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given an administrator against a distributee, who appears 
indebted to the estate on account of an overpayment 
made by the administrator. We are satisfied that a court 
of equity would have no power to entertain a suit for such 
a purpose at the instance of a representative against one 
or all of the distributees of an estate, and to decree ia his 
favor such process as that issued in this case. We have 
held that this proceeding before tho ordinary is a substi- 
tute for a bill at the instance of a distributce or distribu- 
tees, or a legatee, against an executor or administrator for 
the settlement of his accounts with the parties entitled to 
the estate. Brantley, adm’x, vs. Greer, guardian, 71 Ga. 
11, 13. 

Surely the legislature did not intend to confer upon the 
ordinary larger powers than those exercised by courts of 
equity in such cases. 

By the code, §4180, legatees, distributees and wards, 
suing executors, administrators and guardians, need not 
join others interested in such estate as parties complain- 
ant or defendant, unless some special adverse claim is set 
up against such co-distributee or legatee, and this is so 
notwithstanding the general rule that all persons interested 
in the litigation should be parties to a bill. This proviso 
seems to have been followed in conferring this power upon 
the ordinary. On the other hand, it is well settled that 
equity will not interfere with the regular administration 
of an estate except upon the application of a representative, 
either, first, for construction and direction, second, for 
marshalling assets, or upon appiication of any person in- 
terested in the estate, where there is danger of loss or 
other injury to his interest. Code, §3144. 

In cases of difficulty in construing wills or in distribu- 
ting estates, in ascertaining the persons entitled or in de- 
termining under what law property should be divided, the 
representative may ask the direction of a court, but not 
on imaginary difficulties or from excéssive caution. Jd. 
§3145. Again, in all cases where legal difficulties arise as 
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to the distribution of assets or payment of debts, or where 
frem any circumstances the ordinary process of law would 
interfere with the due administration without fault on the 
part of the representative of an estate, a bill to marshal 
assets will be maintained at his instance. Code, §3146. 
It is believed that no instance can be found of a bill 
brought by an executor or administrator to compel legatees 
or distributees to settle his accounts with him and to re- 
cover from them, or either of them, any amount he may 
have overpaid them, or any of them, in administering the 
estate, unless it is shown. that the overpayment was the 
result of circumstances over which he had no control, and 
that he was free from fault in makingit. A bill for an 
account by a legatee or distributee need not offer to pay 
the balance if found against complainant. Wells e¢ al. vs. 
Strange,.5 Ga. 22, 28, Code, $3136. 

Had the suit been at the instance of this particular dis- 
tributee, the administrator could undoubtedly have set off 
against his claim any overpayment made and have had an 
execution for the balance that appeared to be due him. but 
where the suit is brought by the administrator against a 
distributee, it does not follow that a similar decree could 
be had. It seems certain that such a decree in favor of 
the administrator could not be enforced by attachment for 
contempt. In case of overpayment, an executor or ad- 
ministrator may recover the excess by an action at law 
against the legatee or distributee. Culbreath vs. Culbreath, 
7 Ga. 64. 

This is not a mistake relievable by a court of equity, as 
the party by reasonable diligence could have had knowl- 
edge of the truth, nor will ignorance of a fact known to 
the other party justify interference, unless there has been 
misplaced confidence, misrepresentation or other fraudu- 
lent act done by him. Code, §3126. And even ignorance 
of a fact by both parties does not justify the interference 
of acourt of equity. Oode, §3127. There is no doubt as 
to the jurisdiction to award the process to a citation issued 





OCTOBER TERM, 1886. 335 


aaa reneneEEEEEEE 
Echols, administrator, es. Almon, executor. 


at the instance of adistributee. Whule it is true that the 
court of ordinary is not created by statute, but is a consti- 
tutional court, and assuch1s clothed with original, general 
and exclusive jurisdiction, except by appeal, in the most 
comprehensive terms, over testate and intestate estates, it 
is equally true that nothing is to be presumed in favor of 
jurisdiction, but when the jurisdiction is shown, everything 
will bo intended in favor of the judgments of the court, 
and it rmust be taken to have judged mghtly unless the con- 
trary appears. Tucker vs. Harvis, 13 Ga. 1. 

The jurisdiction in question is statutory, not constitu- 
tional; is conferred not upon the court of ordinary, but 
upon the judge of that court by name. This jurisdiction 
originated with the code of 1863, and prior to that time 
had no existence in our law ; it is special and limited and 
cannot be enlarged by intendment. If, as we think, the 
ordinary had no jurisdiction to render the judgment or to 
issue the execution in this case, his act, especially as to 
the latter, was coram non judice and void, and the affidavit 
of illegality was the proper remedy to arrest that proceed- 
ing.* 

It is a fact, not without significance, that it would seem 
optional with any distributee, cited. by the administrator 
to appear before the ordinary to witness the settlement of 
his accounts, to be present or not at the making of the set- 
tlement, and unless he was present, he would not be bound 
by the same. It is to be remarked, too, that the settle- 
ment embraces, by the terms of the act, only accounts with 
the estate which he represents, and not those which he 
holds against each of the legatees separately. 7 

For these reasons we are of the opinion that there was 
error in sustaining the plaintitf’s demurrer to this affidavit 


of illegality, and we are constrained, therefore, to order 
the judgment reversed. 


*See 22 Am. Dec. 508. 
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The county commissioners of Chatham county are clothed with the 
powers that formerly appertained to the office of ordinary, includ- 
ing the power to erect and repair public buildings. Atthe instance 
of tax-payers, the superior court may review the conduct of the 
commissioners either in failing to comply with sections 496, 497, 
499, 502 of the code, or levying an exorbitant or unnccessary tax. 
Even if a tax had been levied, unless it were exhorbitant or unneces- 
sary, the superior court could not review their action soastoretaside 
their judgment, unless the discretion given them by law had been 
abused. But where no tax is necessary, and the moncy required 
can be raised without any tax, and the election to determine on 
the issue of bonds has been withdrawn, discretion as to the ne- 
cessity for the jail and the reasonableness of its erection is vested 
in the commissioners, and there being no fraud or irreparable in- 
jury or abuse of discretion, a refusal to control that discretion by 
injunction will not be reversed. 

(a.) Nothing that is legal in its erection can be a nuisance per se. 
Much less can that which public necessity demands, such asa 
jail, beso. Nor will the courts indulge in conjecture that the man- 
ner in which the jail will be conducted will prove a nuisance, and 
upon such imaginary fear or uncertain apprehension of speculative 
or contingent injuries, stop the erection of such a public necessity. 

(b.) The provision of the constitution, embodicd in section 5024 of the 
code, that private property shall not be taken or damaged for pub- 
lic purposes without compensation being first paid, does not author- 
ize a court of equity to enjoin the erection of a county jail on the 
ground of apprehended injury to persons living in the neighborhood: 

(q@) There was nothing illegalin the city of Savannah’s passing title 
to the old jail lot to the county commissioners for the purpose of as- 
sisting in the expense of the new building, this being done under 
an ordinance and upon the consideration that the city prisoners 
should be maintained therein, as had been done before. 

November 23, 1886. 





County Matters. Chatham County. Jails. Nuisance. 
Constitutional Law. Municipal Corporations. Savannah. 
Before Judge Apams. Chatham Superior Court. March 
Term, 1886. 





Reported in the decision. 


-GarrarD & MELpRIM, for plaintiff in error. 
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Lawton & CunnineHam; P. J. O’Connor, for defendants. 


Jackson, Chief Justice. 


This bill was brought to restrain the county commis- 
sioners of Chatham county from erecting a new jail in the 
city of Savannah near the residences of the complainants. 
Afterwards the bill was amended so as to ask that the city 
be also enjoined from transferring to the said commission- 
ers the title to the real estate on which the present jail is 
built, and its surrounding territory, embracing all that jail 
lot, to assist in the expense of the new building. 

The judge refused the injunction and afterwards dis- 
missed the bill. The latter judgment is assigned as erron- 
eous. ' 
In our judgment, there is no equity in the bill. The 
county commissioners are clothed with the powers that 
formerly appertained to the office of ordinary. Acts of 
1873, p. 236. 

Before that act, the ordinary had power to erect and 
repair public buildings. Code, §§496, 497, 499, 502. 

At the instance of tax-payers, the superior court may 
review the conduct of the commissioners either in failing 
to comply with sections 496, 497, 499, 502, or levying an 
exorbitant or unnecessary tax. Code, §503. 

Even if a tax had been levied in the present case, unless 
it was exorbitant or unnecessary, the superior court could 
not review their actions so as to set aside their judgment, 
unless the discretion given them by law had been thus 
abused; but we understand that, by reason of the ar- 
rangement with the city, no tax is necessary; and hence 
the withdrawal of the election to determine on the issue 
of bonds under the local act of 1882-3, p. 671, and money 
necessary will be raised without any tax. So that all the 
superior court can review is the necessity of the jail and 
the reasonableness of its erection. Of course about such 
matters the discretion is with the commissioners, and we 


see no fraud or irreparable injury or abuse of discretion 
v 77-22 
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in their conduct. High on Injunctions, §797; 1 Dillon Mun. 
Corp. §58-59. 

It is true that nobody would be pleased at the erection 
of a jail in the vicinity of his residence, but it must be 
built somewhere. It is a public necessity. It is author- 
ized by law. In no sense, or rather in no legal ‘sense, is 
ita nuisance. Nothing that is legal in its erection can 
be a nuisance per se; much less can that which public 
necessity demands be one. Possibly the manner of its be- 
ing kept might become so, but the courts will not indulge 
in conjectures orimaginary fear or uncertain apprehension, 
and upon such ideas or imaginations stop a public neces- 
sity from being built. Even a thing that tends to public 
convenience, such as a livery-stable, equity will not re- 
strain in the course of erection, unless the evil be not 
merely probable but certain and inevitable. Harrison vs. 
Brooks, 20 Ga. 537. How much stronger is the case of a 
jail, an absolute necessity, and which must be built in 
some part of the city and near to somebody’s house. 

Mere allegations of speculative and contingent injuries 
will not authorize an injunction ; there must be something 
to show that the injuries will result from the erection 
even of a private stable. Rounsaville vs. Kohlheim, 68 
Ga. 668.* 

Nor do we think that the provision of the constitution 
of 1877, code, §5024, aids the complainants. It is that 
private property shall not be taken or damaged for public 
purposes without compensation being first paid. In Moore 
vs. The City of Atlanta, 70 Ga. 611, it was held that grad- 
ing the street and ruining the shade trees on the sidewalk 
in front of the residence, whilst it might give a right of 
action at law for damages, would not authorize equity to 
restrain such a public work as the grading of the streets 
of a city; if not, even conceding that the erection of a 
jail on the Jand of the county, and thereby lessening the 
value and working inconvenience to the neighboring 


*On public works and lawful business as a nuisance, see 75 Am. Dec. 661, 664; 
80 Id. 688; 73 Jd. 115; 67 Id. 665; 44 Am. R. 19; 33 Jd. 138. 
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residents, might give the right of action at law, how 
can equity stop such a public necessity as the build- 
ing of a public jail? But this is not such a case as 
would be the grade of streets and damage from it. 
The streets, it is true, are under the government of the 
city, but all living upon them are interested in them 
for thoroughfares; and the mode in which they are 
graded concerns all upon the street. The streetis not the 
absolute property of a city, like the lot belonging to the 
county on which a jail is erected is the county’s absolute 
property ; and the incidental damage done by its erection 
to the taste or sensibility of the residents around is too 
uncertain and remote to be considered damage, in the 
sense of the constitution. It is in connection with taking 
private property that damaging it is used in the constitu- 
tion. Streets are opened over private property, but the 
land must be paid for; so if, in opening or grading, it does 
damage, it must be paid. A jail built on the county’s 
own land, located off the street like all residence houses, 
hardly stands on the same footing; but if it did, the case, 
Moore vs. The City of Atlanta, supra, is in point that in- 
junction is not the remedy; and equity will not stop the 
public works because of such damage. 

Nor do we see anything wrong in the city’s passing her 
title for sale to the old jail lot. She did so by ordinance, 
and upon the consideration that the city prisoners would 
be maintained therein, as had been done before. This 
was ‘done years ago in ceding or using this lot for a jail be- 
fore the old jail was built ; and the late ordinance allowing 
its sale is rather confirmatory of that first action. Besides, 
Savannah is the mainstay of Chatham county in numbers 
and taxable ability ; and to save Chatham from taxation 
is to save Savannah from the bulk of it. It is difficult to 
see to what better purpose the old jail lot could be appro- 
priated in the interest of Savannah’s tax-payers, than to 
use its proceeds for the purpose of building a new jail. 
To select another in the place of the old site for the jail 
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is with the commissioners and in their discretion. Code, 
§4857; Acts of 1834, p. 246; Wilson’s Dig. Ord. Sav., p. 
220 ; Acts 1874, p. 886; Acts of 1882, 1883, p. 8393; Acts 
of 1855-6, p. 483. 

Judgment affirmed. 


GEFKEN vs. GRAEF. 


1, Where, in 1867, a husband and wife entered into a marriage set- 
tlement, by which property belonging to her was conveyed toa 
trustee for the joint use of herself and husband and such children 
as she might have, and at her death to go to her children, and 
‘subsequently she filed a bill, alleging that she and her husband 
then believed that such a deed was necessary to prevent the hus- 
band’s marital rights from attaching, both being ignorant of the 
law then existing, which secured to her all of her property, and 
praying that the marriage settlement be set aside and cancelied, 
a court of equity had jurisdiction of the subject-matter, and 
whether its decree was proper or not, a verdict and judgment can- 
celling and setting aside the marriage settlement was binding on 
the parties and their privies until set aside in some of the modes 
provided by law. 

2. To such a bill the minor children of the wife were proper parties. 

(a.) Where some of the defendants to such a bill in equity resided 
out of the State, they could be served by publication, whether 
they were minors or not. Section 3263 (a) of the code applies only 
to minors resident within the State, and not tonon-resident minors. 

(b.) The court of equity having complete jurisdiction of the subject- 

matter and parties, the decree rendered was binding on the par- 

ties, and operated to vest a good title in the wife, and a subsequent 
purchaser from her could not resist a specific performance on the 
ground that this was a defect in the title. 


November 9, 1886. 















Equity. Jurisdiction. Husband and Wife. Marriage 
Settlement. Parties. Service. Vendor and Purchaser. 
Title. Before Judge Apams. Chatham Superior Court. 
June Term, 1886. 


Reported in the decision. 





Lester & RaveENEL, for plaintiff in error. 
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Gefken vs. Graef, 


Cuar.Lton & Macka.t, for defendant. 


BLANDFORD, Justice. 


Regina A. Graef exhibited her bill in Chatham superior 
court against her husband, Antoine Graef, and two of their 
minor children, who were with her husband in Germany, 
and two minor children who resided with her in Chatham 
county. The husband and twochildren, who were with him 
in Germany, were made parties by publication, and the two 
children, who resided with said Regina in Chatham, were 
served duly with the bill and subpeena. A guardian ad 
litem was appointed for all the infants. The bill alleged 
that a certain marriage settlement had been entered into 
between herself and husband, by which certain property 
which belonged to her was conveyed to a certain trustee 
to hold the same for the joint use of herself, husband and 
‘such children as she might have, and at her death, to her 
children; that the deed was executed in the year 1867; 
that she and her husband ther believed that such a deed 
was necessary to prevent her husband’s marital rights 
from attaching, and that they were both ignorant of the 
law then existing, which secured to her all of her proper- 
ty; and she prayed that the deed of marriage settle- 
ment be cancelled and set aside. A verdict of a jury was 
rendered in her favor, and a decree was rendered can- 
celling and setting aside the ceed of marriage settle- 
ment. Subsequently to this decree, Mrs. Regina 
Graef sold and bargained a certain tract of land, situate in 
the city of Savannah, and which land was embraced in said 
deed of marriage settlement, to John Gefken. Gefken re- 
fused to comply with his bargain and contract of purchase, 
and the present bill was filed by Regina Graef to compel 
Gefken to perform his contract of purchase, and a decree 
was rendered against him to compel a performance of his 
agreement of purchase by paying the purchase money. To 
this decree Gefken excepted, and he brings the case to this 
court for review. 





342 SUPREME COURT OF GEORGIA. 
Gefken vs. Graef. 


The plaintiff in error insists that the decree annulling 
the marriage settlement is void on the ground that the court 
rendering the decree had no jurisdiction of the subject- 
matter and of the minor children and their father in Ger- 
many. 

1. It is a peculiar and familiar principle that a court of 
equity has jurisdiction to set aside contracts and cancel 
and annul deeds of conveyance. The bill in question was 
filed for the purpose of cancelling a deed ; this was the sub- 
ject-matter of the bill, and the court, being a court of equity, 
exercising general chancery powers, had unquestionably 
jurisdiction of the subject of that litigation. Whether the 
court exercised it properly or not cannot now be inquired 
into by this court; the decree, whether properly rendered 
or not, is good and binding upon the parties thereto and 
their privies, until set aside in some of the modes provided 
by law. 

2. Were the minor children of Mrs. Graef proper par- 
ties to the bill filed by her to cancel the deed of marriage 
settlement? They were interested in the property con- 
veyed by the deed of marriage settlement, the property 
was settled to their use with their mother and father, and 
upon the death of the mother they were entitled to the 
property in fee. It is familiar law that all persons inter- 
ested in the subject-matter of the suit in equity shall be 
made parties to the bill, and we have seen that the children 
of Mrs. Graef are so interested; it was proper that they 
should have been made parties defendant. The code, sec- 
tion 4185, enacts that if the defendant does not reside 
in this State, service of the bill or any order of the court 
may be made by publication. The language of the 
statute is, a defendant who resides out of the State, and it 
can make no difference that the defendant may be a minor; 
he may be served by publication as therein provided. 
The mode of service provided by section 3263(a) of the 
code applies only to minors resident within this State, 
and not to non-resident minors, who fall within the pro- 
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vision of section 4185 of the code. To‘hold otherwise 
would be to deprive a court of equity of the power to 
make proper parties and bring all persons interested in 
the subject-matter of the suit before the court, so that full 
and complete justice may be done between all the parties 
interested. So we think that all the parties were properly 
before the court, and the court had jurisdiction of them. 
The jurisdiction being complete as to the subject-matter 
and the parties, it must follow that the decree rendered 
was binding on the parties to said case, and operated to vest 
a good title in Mrs. Graef to the property which was sold 
to Gefken, and that there is no defect of title in Mrs. 
Graef which would authorize Gefken to resist a specific 
performance of the contract of sale which he entered into. 
Hence, it must follow that the court was right in decree- 
ing a specific performance of the contract as against Gef- 
ken. 
Judgment affirmed. 


CLEGHORN ws. GREESON. 


A waiver of the right of homestead and exemption, made as a part 
of a usurious contract, is void; and although a note bearing a 
usurious rate of interest contained a full and general waiver of the 
right to homestead and exemption for the debtor, and was subse- 
quently reduced to judgment, the execution issued thereon could 
not be collected out of property exempted under section 2040 of 
the code. 

(a.) The invalidity of such a waiver is not changed by the constitu- 
tional allowance of general waivers of homesteads contained in 
§§5212, 5214 of the code, or by the change in the penalty pre- 
scribed for the charging of usury since the decision in 63 Ga. 31. 

(o.) There is nothing which militates against this view in Code, 
§§2057(a) to 2057(g), nor in 72 Ga. 807, 811, 812. 

December 21, 1886, 


Homestead. Waiver. Interest and Usury. Contracts. 
Before Judge Hurcntns. Chattooga Superior Court. 
March Adjourned Term, 1886. 
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John S, Cleghorn brought suit in Chattooga county court 
against Henry Greeson on the following note: 


“One day after date, I promise to pay John S. Cleghorn, or bearer, 
fifty-five and ,°,) dollars, for value received, with interest at ten per 
cent. perannum. AndI hereby, for myself, wife, heirs, executors, 
administrators and next of kin, waive and renounce all right to home- 
stead or exemption under any laws of Georgia as against this note; 
and in case this note is sued, I agree to pay cost of collection, includ- 
ing ten per cent. attorney’s fees.’’ 


On April 14, 1885, he recovered judgment thereon. Ex- 
ecution issued for the principal, interest to date and attor- 
ney’s fees and for interest at ten per cent. per annum on 
the principalsum. On November 10, the fi. fa. was levied 
on certain personal property, including a mule. On No- 
vember 14, Greeson applied for and obtained an exemp- 
tion under §2040 ez seg. of the code, the mule being part 
thereof. On January 25, 1886, he interposed a claim to 
the mule as exempted property not subject to sale under 
the ji. fa. The case was appealed to the superior court 
by agreement, and was submitted to the presiding judge 
without a jury. He held that the property was not sub- 
ject, and the plaintiff excepted. 


W. M. Henry, for plaintiff in error. 
No appearance for defendant. 
Jackson, Chief Justice. 


The sole question made in this record is, whether a note 
bearing usurious interest, and upon which judgment was 
rendered and execution issued, with a full and general 
waiver of the right to homestead and exemption, “ under 
any laws of Georgia as against this note,” can be collected 
out of a mule exempted under section 2040 of the code. 

The note was dated May 1st, 1883, and was due one day 
after date, and no defence, on the ground of usury or other- 
wise, was made to it, but judgment was rendered upon it 
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for principal and interest at ten per cent. that the note 
bore on its face. 

In the case of Zribble et al. vs. Anderson, in 63 Ga. 31, 
in syllabus 3, it is decided by a unanimous court that 
“homestead is favored by the law and usury is noxious 
to the law. For reasons of public policy, no waiver of 
homestead can be effectual where the consideration has 
any taint of usury.” 

In the body of the opinion, on pages 54 and 55, it is 
said that, ‘‘ As to the waiver of homestead which the in- 
strument contains, that is not needed by Anderson for his 
protection if the debt was untainted, or if being tainted it 
was purged. If he isin a situation to need it, he can take 
no benefit from it; for while the waiver of homestead is 
not a conveyance, it is enough in the nature of a quit-claim 
title to be subject to the general rule ordained by statute 
against passing any kind of title to property for a usurious 
purpose or as part of a usurious contract. The homestead 
right is a right in property, and to waive it in favor of a 
creditor is substantially the same thing as to convey it 
away; the same, certainly, in respect to putting the debtor 
in the power of the creditor. And it is, we apprehend, to 
keep the debtor out of the power of the creditor, so as to 
give due scope to the plea of usury if the former should 
at any time feel inclined to use it, that the rule against 
connecting title with usury has been adopted. The waiver 
of homestead is within the reason and spirit of the statute, 
because there would be little difference to the debtor and 
his family between allowing the usurer to acquire title to 
his property to secure a usurious debt, and allowing the 
usurer to acquire alien upon it with a waiver of home- 
stead for the same purpose. In either case, the property, 
if only of equal value with the amount of the debt, and 
sometimes though of much greater value, would be gone 
sooner or later if the debt was not paid. Perhaps we need 
not directly invoke the statute, either in its letter or spirit, 
to reach the result at which we have arrived; for the un- 
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doubted policy of the law is to discourage and repress 
usury; usury is odious to the law, while homestead is 
favored by the law. The one is an outcast and reprobate, 
the other a fostered institution of the State. Usurious 
contracts are regarded as corrupt and tainted, and the 
usurer is, so far,atrampler upon the very law to which he 
looks for protection. If he will violate the law for the 
purpose of gain, shall he at the same time clutch his debt- 
or’s homestead right as security for his principal and law- 
ful interest? Shall he have the same security for these 
when he breaks the law, as other creditors have who keep 
thelaw? Because the homestead right can be waived in 
a pure contract, does it follow that it can be waived ina 
contaminated contract? We think not,andsorule. Itis 
contrary to public policy to bind the homestead right as 
security for an usurious debt; the taint of usury affects 
the security and renders it void.” 

The reasoning is clear, the argument irresistible, the de- 
cision without the slightest misgiving. It must be fol- 
lowed in every case which the principle it establishes 
covers. 

It is argued that the usury laws have been changed since. 
The decision was made at the February term, 1879. The 
taint to title by the dye of usury is as deep now as then. 
The statute is still as then, and for years before that, “ all 
titles to property made as a part of an usurious contract, 
or to evade the laws against usury, are void.” Oode, 
§2757(f). 

It is also argued that the homestead and exemption 
laws, with the power to waive those rights, have been also 
changed. It is true the waiver privilege or power has 
been enlarged and extended, but it was then, in respect to 
that particular homestead then before the court, just as 
complete and unrestricted as it is now. It is immaterial 
that: it is now a part of the organic law of the constitution 
of the State, and was then the creature of statute or of ju- 
dicial construction. The power of the legislative enactment 
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and of the judicial construction flows from the constitution, 
and is as strong asif part of that instrument, until repealed 
by competent authority. Each may be repealed by its own 
immediate master, and changed in the same way. The or- 
ganic law of the constitution provides for changes in itself 
in ways prescribed by itself. The statutory law is altered, 
too, by the body that made it, and judicial construction by 
the authority of the legislature, or by the judges who made 
it. All base their respective powers at last in the will of 
the people that make all. The constitution first; then, 
under it and deriving life from it, the legislative authority, 
and then the construction of the legislative acts by a 
unanimous Supreme Court, which, until repealed; the one 
by another legislature, and the other by a reviewing court, 
with the same unanimity that made the construction the 
law. The binding force while in life is equal, whether the 
law be organic, or legislative, or judicial. The right to 
waive homestead given by the constitution must be 
obeyed ; so must that given by the legislative will; and 
with no less subjection to authority must that which judi- 
cial decision makes be upheld and obeyed. 

It follows that the old waiver, with narrower compass, 
that sprung from the judiciary, is as complete within its 
compass as that which now has broader compass by the 
constitution. The only difference is that the old right was 
narrower than the new right. Both spring from the con- 
stitution. The one is part of itself—the other its own 
offspring. The constitution allows general waiver in ad- 
dition to the special waiver that the court allowed under 
the old law. It may now cover all a man has, except a 
fraction of the homestead and exemption allowed by sec- 
tion 2040 of the code, commonly called “the pony home- 
stead.” But it can no more secure an illegal contract, 
though covering all of the debtor’s property, than it could 
have done when the property must have been specified. 
If waived to secure a gaming debt, or a debt for futures, 
or a debt illegal because against public policy, or void for 
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fraud, or otherwise illegal, the waiver would be just as veid, 
though a general waiver granted by constitutional enact- 
ment, as it would have been when specific under judicial 
construction, unless the constitution that granted it de- 
clared that it should secure such illegal debts. Itis hardly 
within the range of possibility that the constitution would 
make such a declaration. Itis not probable that its mak- 
ers would legalize gambling contracts by making them 
secure by waiver of the homestead of the poor. It is as 
improbable that its makers would legalize usurious con- 
tracts to the extent of permitting them to sweep the home- 
stead of 2 poor family. To hold that the constitution does 
so by implication would shock the moral sense that, like 
the Bible, anathematizes him who grinds the face of the 
poor. Sections 5212 and 5214 of the code, which contain 
the 3d and 5th sections of article 9 of the constitution, 
embrace all the provisions of that instrument touching 
waiver, and then allow all property set apart to be waived 
in writing, pony homestead as well as the rest, “except 
wearing apparel, and not exceeding three hundred dollars’ 
worth of household and kitchen furniture and provisions.” 
There is nothing in either section that legalizes, expressly 
or by implication, any contract between creditor and debtor 
not lawful before. 

It is insisted, however, by the very able counsel for 
plaintiff that no penalty or forfeiture is put upon this 
paper, but only the excess of legal interest cannot be col- 
lected, while all the principal and legal interest can be. 
In other words, he argues that the contract is lawful, so 
far as principal and legal interest are concerned, and 
only unlawful as to excess of interest. This is true so 
far as the collection of commercial paper or any debt 
due by contract is concerned, and the principal and legal 
interest can be collected; but any contract whereby title 
to property is concerned is inoperative to convey that 
title. “ All titles to property, made as a part of an usurious 
contract, or to evade the laws against usury, are void,” is 
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the language of the code in section 2057(f). “All titles to 
property, all sorts of property, real or personal, made as 
a part of an usurious contract, are void.” It is the title to 
property that is void by the usury. This waiver waives 
or vacates the title, the homestead title, it is called by 
Judge Bleckley, in the 631 Ga. supra, a sort of quit-claim 
title, and the argument there, in that case, is that the 
waiver is equivalent substantially to a title made by the 
debtor to the creditor, and takes the homestead or exemp- 
tion from him and his family just as effectually as if he 
had given a deed or bill of sale tothe property. The deed 
or bill of sale that conveyed title would have been void 
beyond doubt. Had it been a quit-claim title to the 
property, it would have been equally void. What is 
waiver of title by homestead or exemption papers but a 
quit-claim by this man and family to the property that 
title made theirs? This waiver is part of this contract. 
The usury in it vitiates this quit-claim, called a waiver, 
and leaves the homestead or exemption unaffected by it, 
because that part of the contract is void, just as void as 
is excess of interest in another part of the contract. That 
excess is forfeited, no matter how it is sought to be col- 
lected; this waiver of homestead and exemption, this quit- 
claim title, is also forfeited’ whenever the creditor seeks to 
set it up in order to collect any part of the debt, because 
the penalty of usury is the forfeiture of all interest over 
legal interest when sought to be collected anywhere and 
out of any property of the debtor, and the penalty of usury 
is also the forfeiture of any sort of title, warranty or quit- 
claim in any contract where usury is also discovered. 

There is not a syllable in the usury statutes, from 
§2057(a) to 2057(g) in the code, or in Partridge vs. Wil- 
liams Sons, in 72 Ga. 807, 811 and 812, that militates 
against this view, or jostles its granite. The foundation 
laid in 68d Ga. supra, supports the superstructure built 
here upon it; and as long as that is not undermined by a 
reversal, this must stand. 
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Nor do we see more power to overturn this opinion in 
the idea that the judgment purged the usury. The'time 
to defend the homestead and exemption is always after 
judgment. Itis sacred from levy by the officer, and no 
levy can be made till execution follows judgment. Then 
the illegality of the proceeding against the exemption can 
for the first time be set up and the waiver be proved a 
nullity to authorize levy and sale because it is part of an 
usurious contract. 

Judgment affirmed. 


Row anv et al. vs. CARMICHAEL. 


- Where the court at first admitted illegal testimony, but subse- 
quently ruled it out, with proper caution to the jury, to sustain a 
motion for a new trial on this ground, it must appear that the 
movant received some damage or injury by this action of the court ; 
and in a civil case, this will not be inferred. © 

. Where a covenant ‘‘ to keep the banks, canals and ditches of said 
plantation in good order and safe condition necessary for a rice 
plantation and the proper cultivation thereof, but not as against 
extraordinary storms,’’ was involved in the issue on trial, there was 
no error in admitting evidence to show what was the good order 
and safe condition of the banks, canals and ditches which was 
necessary for a rice plantation and the proper cultivation thereof. 
These expressions were ambiguous, and were for determination by 
the jury and not by the court. 

8. The verdict was not contrary to law or the evidence. 


November 9, 1886. 


Evidence. Practice in Superior Court. Contracts. Be- 
fore Judge Apams. Chatham Superior Court. June Term, 
1886. 

Reported in the decision. 


J. R. Saussy, for plaintiffs in error. 


GARRARD & MELDRIM, for defendant. 
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BLANDFORD, Justice. 


Carmichael, in April, 1885, sold to Purse and Rowland 
a tract of land on the Savannah river, in Chatham county, 
for fifty thousand dollars, due 31st December, 1885, secured 
by note and mortgages. At the same time, Purse and 
Rowland leased the land to Carmichael for that year, and 
the lease contained a covenant on the part of Carmichael 
“to keep the banks, canals and ditches of the rice fields 
of said plantation in good order and safe condition neces- 
sary for a rice plantation, and the proper cultivation 
thereof, but not as against extraordinary storms. . .. ” 

On the 31st day of December, when said note matured, 
Purse and Rowland paid the samc, excepé four thousand 
dollars, at the time claiming that they had been damaged 
by the breach of the said covenant on the part of Carmi- 
chael in not keeping the banks, ditches and canals in good 
order and safe condition necessary jor a rice plantation, 
and the proper cultivation thereof. Carmichael presented 
his petition to foreclose said mortgage against Purse and 
Rowland, when they appeared and pleaded the damages 
for the breach of the covenant aforesaid by Carmichael, 
as a set-off to his claim on the mortgage. On the trial, 
much evidence was introduced by the parties. The jury 
found for the plaintiff, and thereupon the defendants 
moved the court for a new trial, which was refused, and 
they excepted and bring the case to this court, assigning 
as error the grounds taken in the motion for new trial. 

1. The first ground in the motion complains that the 
court admitted illegal testimony and afterwards ruled it 
out. To sustain this complaint, it must be shown that the 
party received some damage or hurt by this action of the 
court ; the same will not be inferred in a civil cause, what- 
ever may be the rule in a criminal case, the presumption 
being that whatever damage was done by the admission 
of the illegal evidence was cured by the court in ruling 
out the evidence, and in this case the court heard the evi- 
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dence merely to determine its admissibility and immedi- 
ately ruled the same out under proper caution to the jury. 

2. The next ground of the motion asserts that the court 
erred in admitting evidence to show what was the good 
order and safe condition of the banks, canal and ditches 
necessary for a rice plantation and the proper cultivation 
thereof. We are of the opinion that the evidence was 
properly admitted. The order and condition which banks 
and canals should be in, necessary for a rice plantation 
and the proper cultivation thereof, was a subject of inquiry 
to be determined by a jury from evidence; it is not a mat- 
ter of law to be determined by the court. The expressions 
alluded to are ambiguous, and evidence was necessary to 
explain the same. ' 


8. The last ground in the motion is that the verdict is 
contrary to law and evidence. The record discloses ample 
and sufficient evidence to sustain the jury’s finding. The 


result is that the judgment of the court below must be 
affirmed. 


CLANTON e¢ al. vs. Estes et al.. 


1, By the 9th item of his will, a testator gave a money legacy to his 
two. sons in trust for them for life, and at their death for such child 
or children as they might leave living. By the 21st item, it was 
provided that, when the youngest child became of age or married, 
the rest, residue and remainder of the estate of every description 
should be equally divided among all the testator’s children and 
the children of any one of the latter who might depart this life 
before the period specified, such of the grandchildren to receive 
only the deceased parent’s share ; and it was further directed that, 
if it should be to the interest of the estate, or those who succeeded 
to it, that any real estate then in the possession of the executors 
should be sold for the purpose of this division, this was to be done, 
and the remaining property was, by three persons selected by the 
executors and other parties in interest, to be classified in lots and 
portions and, with the cash fund realized or received, to be fairly 
and equally divided, set off and delivered to each of testator’s lega- 
tees or distributees, that is to say, to his children and sons-in-law 
or grandchildren, as the case might be, according to the above in- 
structions. The negroes were to be divided without sale and kept 
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together in familiesas much as possible. By acodicil, dated July 
11, 1863, the testator bequeathed to his wife the use and occupation 
of his residence, with the furniture, etc., and after her death, the 
property was to be equally divided among the several legatees, 
who were to receive the residue of the testator’s estate, as pro- 
vided and directed in the 21st item of the will. By a codicil, dated 
April 6, 1864, after making provision for his minor children by 
setting apart to each of them the sum of $25,000, to put them upon 
the footing of the other children, to whom advancements had been 
made, the testator devised to his wife, in addition to what he had 
already bequeathed her, a warehouse, to be enjoyed by her for life, 
and at her death, to be equally divided among all his children 
then living and the children of any one or more of them who might 
have previously died, the latter to take per stirpe and not per capita. 
The two sons survived the testator. One of them died April 1°, 
1872. The other filed his petition in bankruptcy August 28, 1878, 
and was discharged February 14, 1879, his interest under the will 
of his father not being returned in his schedule. The testator’s 
wife died in May, 1584: 

Held, that the two sons took a vested remainder interest in the prop- 
erty which was bequeathed to the testator’s wife for life, and this 
remainder vested upon the death of the testator. 

(a.) In all cases of doubt, the law favors the vesting of remainders, 
and in construing wills, where there are words of survivorship, 
these are made to refer to the death of the testator in order to vest 
the remainder. 

(b.) Where certain judgments were obtained against the testator’s 
son prior to his bankruptcy, and were not proved in the bankrupt 

_ court, their lien attached to the property bequeathed to him, and 
all of the conditions of the will having been fulfilled, and he hav- 
ing taken an absolute indefeasible title in fee to the remainder 
beqeathed to him, it was subject to levy and sale. 

.) The licn of plaintiff's judgments having been preserved, notwith- 
standing the discharge in bankruptcy, they could be satisfied out 
of the property. 

. Prior to October 15, 1885, the entries on these executions were 
sufficient to keep the judgments alive, and the act of that date, re- 
quiring the entries to be recorded on the execution docket, does not 
apply to judgments obtained before its passage. 

January 18, 1887. 


Wills. Estates. Judgments. Remainders. Bank- 
ruptcy. Liens. Executions. Laws. Statute of Limita- 
tions. Before Judge Roney. Richmond Superior Court. 
October Adjourned Term, 1885. 


v 77-23 
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On January 14, 1885, Charles Estes filed his bill to sub- 
ject the interest of James L. Clanton in the property 
formerly owned by Turner Clanton, deceased, under whose 
will it was alleged that James L. Clanton took an interest. 
The testator died in 1864, leaving a will and several codi- 
cils thereto. The original will was dated March 16, 861, 
and contained the following items material to this case: 


‘To each of my sons, James M. Clanton and Holt Clanton, I give 
and bequeath the sum of forty-five thousand dollars; forty thousand 
thereof to be received, held and taken by my exccutors when the 
whole is directed to be paid, which time will be hereafter specified, 
upon trust and subject to the terms, limitations and provisions here- 
inafter specified, that is to say, upon trust for and during the natural 
lives of my said sons respectively, and after the death of either of 
them, upon trust for such child or children as he may leave living, the 
child or children of either of my said sons who may die before 
my said son to receive the deceased parent’s share. Itis my de- 
sire that my said sons should be allowed to have the full possession 
and control of said property, not wasting the body thereof, during 
their lives; and if I should name my said sons or either of them 
among the executors of this my will, my intention and desire is 
that the other executors named shal! constitute the trustees by 
this clause appointed. 

“When the youngest of my children anove named or hereafter 
born shall arrive at legal age or marry (or in the event of the young- 
est dying before coming of age or marrying, when the next youngest 
shall arrive at age or marry), it is my will and intention, and I so 
desire and direct, that the rest and residue of my estate of every 
description shall be equally divided among all my children and the 
children of any one of the latter who, before the ‘period specified, 
may depart this life, such of my grandchildren to receive only the de- 
ceased parent’s share. And I further direct that if it be to the inter- 
est of my estate, or of those who succeed to it, that any of the real 
estate then in possession of my ~xecutors shall be sold for the pur- 
poses of this division, this shall be done and the remaining property 
shall be, by three experienced persons to be selected by my executors 
and the other parties in interest, classified into lots or portions, and, 
with the cash funds received or realized, fairly and equally divided, 
set over and delivered to each of the legatecs or distributees of my 
estate, that is tosay, my children and sons-in-law (or grandchildren, 
as the case may be) according to the above instructions; the negroes 
to be divided without sale, and to be kept together in families as 
much as possible.’’ 


On July 11, 1868, the testator executed a codicil to his 
will, containing the following item: 
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**It is my will and desire that my wife, Mrs. Mary Clanton, shall 
have the use and occupation of my house and lot and their appurten- 
ances, on which we reside, and situated on the corner of Greene and 
Centre streets, in the city of Augusta, together with the use and en- 
joyment of all the plate, china and crockery ware, household and 
kitchen furniture of every description, of which I may die possessed, 
at either of my dwelling-houses, for and during the term of her nat- 
ural life, and that, after her death, the said property shall be equally 
divided among the several legatees who are to receive the residue of 
my property, as provided and directed in the twenty-first clause of 
the will to which this is a codicil.’’ 


On April 6, 1864, he executed a codicil, containing the 
following item ; 


‘To my wife, Mary Clanton, in addition to what I have already 
bequeathed and devised to her, I do hereby give, devise and bequeath 
the warehouse and lot on Reynolds street, in the city of Augusta, now 
occupied by James M. Dye, to be enjoyed by her for life, and at her 
death to be equally divided among all my children then living, and 
the children of any one or more of my children who may previously 
die, the latter to take per stirpes and not per capita. I also bequeath 
to my wife my carriage and match of horses.’’ 


The claim of Estes was in the form of an execution, 
dated July 14, 1869, issued on a judgment rendered June 
16, 1869, in favor of Estes against Thomas and Schaub, as 
principals, and James L. Clanton, as security. It had 
upon it the following entries: 

July 16, 1869. An entry of levy on property of Thomas. 

November 6 and December 20, 1869. Receipts for 
partial payments made by Thomas. 

March 26,1870. Anentry of sale of the property levied: 
on under a mortgage fi. fa. Also an entry of nulla bona 
as to Thomas and Schaub. 

July 6, 1870. An entry of dismissal of the above levy. 

March 28,1871. An entry of levy on certain land as 
the property of Clanton. 

February 12,1873. An entry of nulla bona as to “ the 
defendants,” by sheriff. : 

June 28, 1875. A receipt for certain collaterals depos- 
ited, with power of sale, 
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December, 1878. An entry of nulla bona as to all of 
the defendants. 


December 1, 1884. An entry of no property as to all 
of the defendants. 


The National Bank of Augusta held an execution, dated 
February 3, 1872, based on a judgment rendered January 
2, preceding, against Thomas, maker, and Clanton, endorser, 
and having on it the following entries: 

March 9, 1872, An entry of payment of costs by the 
plaintiffs. 

March 23,1872, Anentry of levy (not stating on whose 
property). 

December 4, 1872. An entry that the property was 
found not subject. 

February 12, 1873, December 2, 1878, and December 1, 
1884. Entries of nulla bona. 


The defendant demurred to the bill on the following 
grounds: : 

(1.) For want of equity. 

(2.) Because the bill filed by- Estes steed the date of 
the judgments, which shows that the claim is barred, and 
‘does not allege any fact taking the case out of the statute 
of limitations. 

(3.) Because the judgment on which complainant’s bill 
is based is void on its face. 

The defendant also filed a special plea, alleging that 
more than seven years had elapsed since the rendition of 
the judgment; that the entries thereon were not trans- 
eribed by the sheriff on his docket, as required by law, in 
order to keep the execution alive; and that no sheriff's 
dockets are kept in Richmond county ; also that. the de- 
fendant had been adjudicated a bankrupt and duly dis- 
charged on August 28, 1878. 

The complainant moved to strike the plea. The court 
sustained the motion, and overruled the demurrer. The 
defendant excepted. 
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Hoox & Monteomery; CiLarBorne Snead, for plaintiffs 
in error. 


Frank H. Mitten; Wm. K. Miuer, for defendants. 
Hat, Justice. 


This was a suit at the instance of the judgment cred- 
itors of James L, Clanton, the purpose of which was to 
reach an interest alleged to belong to him, under the will 
of his father, Turner Clanton, and which interest, together 
with the balance of the estate of the testator, was then in 
the hands of areceiver, appointed by the courtof equity ot 
Richmond county. After these judgments were obtained, 
the defendant in execution went into bankruptcy, and was 
discharged trom the payment of his debts by a final judg- 
ment of that court. The claims of these plaintiffs were 
not proved in the bankrupt court, nor did Clanton return 
the interest claimed for him under the will of his father 
in the proper schedule attached to his petition in bank- 
ruptcy. The enforcement of these claims was resisted 
upon the following grounds: 

1st. Because Clanton’s interest, if any, under the will 
of his father, was a contingent remainder, and the contin- 
gency upon which it was to vest had not happened when 
he went into bankruptcy ; that he had nothing which could 
be bound by plaintiff's judgments prior to his adjudication 
and discharge in bankruptcy; and that the lien of such judg- 
ments never attached to this property, the rignt to which 
under the law was acquired subsequently to his discharge. 

2d. Because the judgments sought to be enforced were 
dormant, it being insisted that the entries on them, though 
made by the proper officers, had not been recorded on the 
execution docket in time to relieve them from the dormant 
judgment act. , 

1. If James L. Clanton took a vested remainder in the 
property in controversy, then he had an interest upon 
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which the judgments of the plaintiffs were a lien, and the 
plaintiffs not having proved their claim in bankruptcy, 
that lien was preserved, notwithstanding Clanton’s dis- 
charge, and they have a right, according to the rulings of 
this court, to enforce such liens against the property. 

By the 9th item of his will, the testator gave a money 
legacy to his sons, James L. Clanton and N. Holt Clanton, 
in trust for such sons for life, and at their death for such 
child or children as they might leave living. By the cod- 
icil to his will, dated July 1ith, 1863, he bequeathed to 
his wife, Mary M. Clanton, the use and occupation of his 
residence, corner of Greene and Centre streets, in the city 
of Augusta, with the furniture, etc., during her natural 
life, and after her death, the property was to be equally 
divided among the several legatees, who were to receive 
the residue of testator’s estate, as provided and directed in 
the 21st item of the will, to which this was a codicil. This 
item of the will provided that when the youngest child 
became of age or married, the rest, residue and remainder 
of the estate, of every description, should be equally divided 
among all testator’s children, and the children of any one 
of the latter who, before the period specified, may depart 
this life; such of the grandchildren to receive only the 
deceased parent’s share; and it further directed that if it 
be to the interest of the estate, or those who succeeded to it, 
that any real estate then in the possession of the executors 
should be sold for the purposes of this division, this was 
to be done, and the remaining property was, by three per- 
sons selected by the executors and the other parties in in- 
terest, to be classified in lots and portions, and, with the 
cash fund realized or received, to be fairly and equally 
divided, set off and delivered to each of testator’s lagatees 
or distributees; that is to say, to his children and sons. 
in-law or grandchildren, as the case might be, according to 
the above instructions, the negroes to be divided without 
sale and kept together in families as much as possible. 

By codicil, dated April 6th, 1864, after making provision 
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for his minor children by setting apart to each of them 
the sum of twenty-five thousand dollars to put them upon 
the footing of the other children to whom advancements 
had been made, testator devised, by the 2d item thereof, 
to his wife, in addition to what he had already bequeathed 
her, a warehouse on Reynolds street, then occupied by 
James M. Dye, to be enjoyed by her for life, and at her 
death to be equally divided among all his children then 
living, and the children of any one or more‘of them who 
might have previously died, the latter to take per stirpe 
and not per capita. 

N. Holt Clanton, brother of James L., died April 12th, 
1872, intestate and without children. Mary M. Clanton, 
the life tenant, died in May, 1884. James L. Clanton’s 
petition in bankruptcy was filed August 28th, 1878, and 
he was discharged February 14th, 1879. 

Under these facts and the above recited provisions of 
the will of Turner Clanton, we are of opinion that James 
L. Clanton and his brother, N. Holt Clanton, each took a 
vested remainder in the property bequeathed to Mrs. Mary 
M. Clanton for life, and that this remainder vested in them 
when the will took effect at the death of the testator. A 
vested remainder, according to our code, is one limited to a 
certain person at a certain time, or upon the happening of 
a necessary event. §2265 and citations. 

It is certainly true, in all cases of doubt, that the law 
favors the vesting of remainders, and in construing wills, 
where there are words of survivorship, these are made to 
refer to the death of the testator in order to vest the re- 
mainder. Code, §2269; 5 Wallace, 269; 6 Wallace, 458; 
Olmstead vs. Dunn, 72 Ga. 860; Nelson vs. Nelson, 73 
Ga. 133. 

The bequests of the remainders in this will are much 
like those in the case of McArthur vs. Scott, 113 U. S. 340, 
and it is precisely similar if grandchildren, instead of wife, 
be substituted as the life tenants. It was there held that 
the children of the life tenants took vested remainders, 
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subject to open and let in those born after testator’s death, 
and. subject to be divested as to any remainderman who 
died before the termination of the particular estate, leav- 
ing issue. 

In discussing the question of contingency, the court, on 
page 881, says: “ The direction thatif any grandchild shall 
have died before the final division, leaving children, they 
shall take and receive per stirpe their share of the estate, 
both real and personal, which their parent would be en- 
titled to have and receive if then living, was evidently 
intended, and wisely too, to provide for children of a de- 
ceased grandchild, and not to define the nature, as vested 
or contingent, of the previous general gift to the grand- 
children, and its only effect upon that gift is to divest the 
share of any grandchild, deceased, leaving issue and to 
vest that share in such issue.” 

James L. Clanton was in life when the will was made 
and at the death of the testator, and was therefore capable 
of taking at the death of the testator. The person to take 
was thus made certain; the event on which he was to enter 
into possession was also certain, viz. the death cf the life 
tenant. He was then in life and the contingency had hap- 
pened which was to vest the remainder in him and thus 
cut off the ultimate remainder to his children. The pre- 
cise point in issue here is determined by the following cases: 
Franke vs. Berkner et al.,67 Ga. 264; Bailey et al. vs. 
Ross, adm’r, et al., 66 Ga. 854; Doty, adm’r, vs. Wray, 
adm’r, 66 Ga. 153; Jones vs. Crawley et al., 68 Ga.175; 
Wilbur vs. McNulty, 75 Ga. 458; Nelson vs. Nelson, ut 
supra; Ford et al. vs. Cook et al.,73 Ga. 215; Mathews 
vs. Paradise, 74 Ga. 523; Lufburrow vs. Koch, 75 Ga. 448. 
These cases and others cited on the exhaustive brief of 
counsel for defendant in error demonstrate, as we think, 
that James L. Clanton, who was in life when the will was 
made, and at the time of the death of the testator, and also 
at the death of the life tenant, took a vested remainder in 
the property in question, and all the other conditions of 
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the will having been fulfilled, he took an absolute inde- 
feasible estate in fee to the remainder bequeathed to him- 
This being the case, his interest was leviable to satisfy the 
lien of the judgments which were not proved in bankrupt- 
cy, as has been frequently decided by this court. See 
Jeffries vs. Bartlett, ex’r, 75 Ga. 230, and other cases cited 
in brief of counsel. 

It is not necessary to determine whether this interest in 
remainder should have been returned to the court of bank- 
ruptcy as a part of the estate of James L. Clanton. The 
fact that it was omitted from the schedule renders it clear, 
as it seems to us, that the plaintiffs had a right to levy their 
executions on it. It was never administered in bankruptcy, 
and the lien of plaintiffs’ judgment being preserved, not- 
withstanding the discharge in bankruptcy, they may be 
satisfied out of this property. See Urquhart vs. Leverett, 
69 Ga. 92. 

2. Prior to the 15th of October, 1885, the entries on these 
executions were sufficient to keep the judgments alive. 
The act of that date declares that no judgment shall be 
enforced after the expiration of seven years from the time 
of its rendition, when no execution has been issued upon 
it and the same placed upon the execution docket, as now 
provided by law, or when execution has been issued and 
seven years have expired from the time of the record upon 
the execution docket of the court from which the same 
issued, of the last entry upon the execution, made by an 
officer authorized to execute and return the same. This act, 
by its terms, applies to judgments obtained after its pas- 
sage. Acts 1884-5, p. 95. These judgments having been 
obtained long anterior to its passage do not fall within it. 

There was one other question only mentioned in the ar- 
gument of this case, viz. as to the validity of these judg- 
ments, one party insisting that they were void, because 
entered up on the verdict of a jury when the actions on 
which they were rendered were on contracts, and no issu- 
able pleas under oath being filed thereto, the judgment, to 
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have been valid, should have been awarded by the presid- 
ing judge. The other party disputed these facts, so far as 
the filing of defences was concerned, and insisted that 
there were issuable pleas filed to the suit in accordance 
with the law. 

It does not appear from the record or bill of exceptions 
that the superior court passed on any such question, and 
its consideration having been expressly waived in this 
court, and the request made by the parties that it be left 
open, it is not, therefore, decided, but reserved for future 
consideration. 

Judgment affirmed. 


Crank, administrator, vs. Goopwin et al. 


. Under the act of October 14, 1879, if more than eight per cent. in- 

terest were charged, all interest was thereby forfeited, and pay- 
ments made would go in reduction of the principal. 
Where a note was made between the passage of the act of October 
14, 1879, and the amendatory act of September 27, 1881, in which 
it was sought to charge a greater rate of interest than eight per 
cent., if payments were made thereon and credited as interest, in 
a suit on the note it could be set up that all interest was forfeited, 
and that such payments went in reduction of the principal; and 
such plea would not be barred by the lapse of twelve months. 


November 9, 1886. 


Interest and Usury. Statute of Limitations. Payment. 
Before Judge Harpen. City Court of Savannah. May 
Term, 1886. 


To the report contained in the decision, it is necessary to 
add only that the case was submitted to the presiding 
judge without a jury. He held that the principal of the 
note sued on should be reduced by the payments made, 
and rendered judgment for the balance without interest, 
The plaintiff moved for a new trial, which was refused, 
and he excepted. 





OCTOBER TERM, 1886. 363 


Crane, administrator, vs. Goodwin et al. 


—_——_——__ 


Wm. Cuirton ; puBienon & Fraser, for plaintiff in error. 


Denmark & Apams, by brief, for defendants. 
Jackson, Chief Justice. 


On the 14th of November, 1879, a note was made pay- 
able six months after date, with interest at 10 per cent., 
upon which note were credits of interest paid amounting 
in all to $770.00 ; and if deducted from $1,400.00, the prin- 
cipal of the note, would leave only $630.00; if applied to 
interest as specified in the credits, the recovery would be 
for $1,400.00, the original principal sum due. The judge 
presiding held that the payments should be applied to 
the principal, and rendered judgment for six hundred and 
thirty dollars, principal, forfeiting interest and excess of 
interest. Error is assigned upon this judgment. 

1. The act of 1879, passed on the 14th of October, 1879, 
forfeited all interest if more than 8 per cent. was charged, 
and the forfeiture is right, unless the pleas were barred by 
the lapse of twelve months. 

2. It is contended, however, by plaintiff in error that 
the usury is barred by the lapse of twelve months before 
plea of set-off was filed after payment, except a small 
part paid within twelve months. 

The act of October 14th, 1879, and decision in Lilly vs. 
DeLaperiere, 76 Ga. 348, control the case, as the note was 
made on the 14th of November, 1879, prior to the amend- 
ment of the act of the 14th of October, 1879, by the act 
of 27th of September, 1881, which repeals the 4th section 
of the act of 14th of October, 1879. See Acts of 1878-9, p. 
- 184, and Acts of 1880-81, pp. 149, 150. 

The act of 27th September, 1881, amended the act of 
1873, forfeiting only excess of in place of all interest, be- 
sides repeating the 4th section of that act. 

That 4th section is as follows: “That in all suits here- 
after brought in any of the courts of this State upon any 
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account, note, bond, bill, draft, or other evidence of 
indebtedness, bearing date after the passage of this act, 
wherein a greater rate of interest is claimed than seven 
per cent., it shall be incumbent on the plaintiff in such 
suit or action to show affirmatively, by proof, that no 
greater or higher rate of interest than that specified in the 
contract so sued upon has been taken, received, retained 
or in any way or manner secured, so as to be thereafter 
had or taken, by any device whatsoever.” 

This section was law when this note was made and fell 
due ; and in the case of Lilly et al. vs. DeLaperiere, de- 
cided at the March term, 1886, it was held that on a note, 
dated beiween the passage of the act of October 14th, 
1879, and that of the 27th of September, 1881, credits made, 
one of which was expressly for interest, as all are in the 
case at bar, must be applied to principal and not to in- 
terest, because it appeared that more than 8 per cent. was 
charged, though nominally only 8 per cent. was to be paid, 
and therefore all interest was forfeited. 

In this case, ten per cent. is charged in the face of the 
note distinctly. In the case cited, it appeared less dis- 
tinctly, being nominally 8 per cent. but really more. 

We see no substantial difference between the two cases; 
and we conclude that Lilly et al. vs. DeLaperiere covers 
this case. Since the act of 1879 has keen amended by 
later statutes, especially by the act of 1881 supra, of course 
the principle derived from the act as passed and applied 
to promissory notes or contracts made pending its unaltered 
existence, will not necessarily be extended to cases arising 
since the amendments, but will be modified by such 
changes of law. 

This principle is applicable in full force only to cases of 
contracts made when the act of 1879 was in unaltered 
force. 

Judgment affirmed. 
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[Jackson, C. J., did not preside in.this case, on account of providential cause.] 


A mortgage which described the property included therein as, ‘‘ one 
bay mare, two mare mules, one horse mule,’’ did not sufficiently 
specify the property, so as to put one who bona fide purchased 
from the mortgagor one black horse mule nine years old, and one 
black mare mule four years old, on notice, by its record, that the 
mules mortgaged were the same as those purchased, especially 
where the mortgagor had several places on which he had mules. 


January 25, 1887. 


Mortgages. Before Judge Harris. City Court of 
Macon. March Term, 1886. 


J. S. Stewart brought an action of trover in the statu- 
tory form against S. It. Jaques to recover one black horse 
mule, about nine years old, named Punch, and one black 
mare mule, about five years old, named Lizzie. On the 
trial, the evidence showed that on March 11, 1884, R. A. 
Gordon made a mortgage to Jaques & Johnson on certain 
property, including ‘one bay mare, two mare mules, one 
horse mule.” This was recorded March 31, 1884. On 
December 4, 1884, Gordon, being indebted to Stewart, gave 
him a written conveyance of certain property, including 
“one black horse mule, about nine years old, named 
Punch, one black mare mule, about five years old, named 
Lizzie.” On the same day, Gordon executed a paper to 
Stewart, stating that he had hired the two mules from 
Stewart, and agreeing to return them in good order on 
December 14, 1884. 

Jaques testified that he did not see the —_" when 
the mortgage was executed, but it was written from 1 
memorandum furnished by Gordon; that about a month 
after it was made, Gordon offered to deliver the two mules 
to him in payment of the debt, to which he answered that 
he did not want the mules, and Gordon might keep pos- 
session of them; and that Gordon paid him about $20 hire 
for them ; but that, in October, 1885, Gordon, havirg failed 
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to pay the note, delivered up the mules in payment of the 
debt. 

Gordon testified to substantiaily the same state of facts, 
except that he did not recount the first offer to deliver the 
mules. Both identified the mules in suit as those on which 
the mortgage was made, and Gordon stated that Stewart 
knew that Jaques & Johnson had such mortgage. 

Stewart testified that the mules were at his warehouse 
when he took the bill of sale to them, and that he hired 
them to Gordon, as shown by the written agreement be- 
tween them; that Gordon used them on his plantation 
ufterwards; and that in October, 1885, Stewart found that 
they were ip possession of Jaques, who refused to deliver 
possession of them. Notice of Jaques’s mortgage was 
denied. 

The jury found forthe defendant. The plaintiff moved 
for a new trial on the following grounds: 

(1)-(4). Because the verdict was contrary to law, evi- 
dence, justice and equity. 

(5.) Because the court erred in admitting in evidence 
the mortgage of Gordon to Jaques & Johnson, over objec- 
tion, upon the grounds that Stewart was 4 third party and 
an innocent purchaser ; that the mortgage was tendered 
for the sole purpose of showing constructive notice, by its 
record, to Stewart, and it was not claimed that Stewart 
had any actual notice extraneous of the record; and be- 
cause the description in the mortgage did not so far specify 
the property as to put Stewart on notice of its lien at the 
time he took the bill of sale from Gordon. 

_ (6.) Because the court permitted Jaques and Gordon 
to testify to the identity of the mules described in the 
mortgage with those delivered by Gordon to Jaques in 
October, 1885. 

(7.) Because the court refused to charge the jury as 
follows: “The construction and legal effect of written in- 
struments are for the court, and the court charges you 
that the description of the mules in the mortgage of 
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Jaques does not sufficiently specify the property to put a 
third party on notice that it was mortgaged, and unless 
you believe that Stewart had actual notice of Jaques’s 
mortgage, you would be authorized to find for the plain- 
tiff.” 

(8.) Because the court gave in charge to the jury the 
following: “ The jury may look to the date of the mort- 
gage and bill of sale, and if they believe from the testi- 
mony that Gordon, at any time after the existence of the 
mortgage, transferred the property mortgaged to Jaques 
in satisfaction of his debt, then the title of Jaques in said 
mules would be good.” 

(9.) Because the court charged as follows: “The lan- 
guage of the code is, that in a mortgage the property shall 
be specified, but the law goes no further; the code goes 
no further than to say it shall be specified.” 

(10.) Because the court charged as follows: “I charge 
you that if property is specified, for instance as a bay horse 
and a bay mule, that is sufficient for a good mortgage, 
especially between parties, and it is sufficient to put any 
party taking a subsequent title on notice, if the mortgage 
is recorded.” 

(11.) Because the court charged as follows: “I charge 
you that there is no limit, that there is nothing definite, 
that has been required by the language of the code, to 
determine how far property shall be specified. It isa 
question for you to determine. If you find that the mort- 
gage has been recorded, as claimed, then you are to deter- 
mine if that description, or that specification, is sufficient 
to put any party upon notice—if it is sufficient to puta 
party upon inquiry.” 

(12.) Because the court charged as follows: “If the 
plaintiff, Mr. Stewart, found that this mortgage was re- 
corded, and the property was sufficiently specified, it was 
constructive notice to him, at least to put him upon in- 

quiry as to whether the property had been previously sold 
or disposed of.” 
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The motion was overruled, and the plaintiff excepted. 


Hitt & Haruis, for plaintiff in error. 


No appearance for defendant. 


BLanpForp, Justice. 


The question here is, Whether a mortgage, which de- 
scribes or specifies the property mortgaged as “one bay 
mare, two mare mules, one horse mule,” is sufficiently 
specific to put a bona fide purchaser from the mortgagor 
of one black horse mule, nine years old, and one black mare 
mule, four years old, on notice by its record ; that the mules 
mortgaged are the same as those purchased. 

“No particular form is necessary to constitute a mort- 
gage. It must clearly indicate the creation of a lien, 
specify the debt to secure which it is given, and the prop- 
erty upon which it is to take effect.” Code, §1955. 

The property upon which the lien is to take effect must 
be specified. To specify means to point out, to particu- 
larize, to designate by words one thing from another. Can 
it be said that to specify the property as two mare mules 
and one horse mule is a sufficient pointing out or desig- 
nation of one thing from another, so as to distinguish the 
mules mortgaged from the mules purchased, especially as 
it appears from the record that the mortgagor had several 
places upon which he had mules? We do not think, as to 
a bona fide purchaser, that the specification of the property 
in the mortgage was sufficient to put the purchaser on 
notice by its record that the property mortgaged was the 
same as that purchased. As between the mortgagor and 
mortgagee, parol evidence might be admitted to show the 
property to be the same as that mortgaged, but it is not 
admissible as against a bona fide purchaser; he stands 
upon the notice which the record of the mortgage charges 
him with; the parol evidence is no notice to him. 

Judgment reversed. 
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1. A conveyance of land made nominally in payment of an usurious 
debt, but really as security for its payment, and in pursuance of 
an agreement by the creditor to reconvey on such payment, is 
tainted with usury, and therefore void. 

2. To stop interest by its own name, and continue it under the name 
of rent, is one of the most common devices to cover up usury. 

3. Where the creditor is the only witness, and his testimony touch- 
ing the usurious element of the contract bears two constructions, 
theone least favorable to his interest should generally be adopted. 


February 26, 1887. 


Interest and Usury. Title. Deeds. Evidence. Wit- 
ness. Before Judge Bower. Decatur Superior Court. 
May Term, 1886. 


G. B. Trulock filed his bill against W. F. Baggett and: 


his wife, Martha J. Baggett, alleging, in brief, as follows: 
W. F. Baggett purchased from one Harrell ten acres of 
land, described as being in lot number 30 of the 19th dis- 
trict of Decatur county. The line of the lot sold was 
described as a line which had been long recognized 
as a boundary between lots 30 and 29. In 1882, Bag- 
gett made a deed to complainant to the same jand. 
Subsequently the surveyor made a survey of the line be- 
tween the two lots, and it was discovered that eight acres 
of the land were really in lot 29, which was owned by one 
Lodge. Thereupon Harrell, the warrantor of Raggett, 
tendered him the money to pay for the eight acres, but 
Baggett refused to receive it, and for the purpose of de- 
frauding complainant, confederated with his wife, and gave 
her hisown money with which to buy the land from Lodge, 
which she did, and took a deed in herown name. Bothof 
them are insolvent. The object of the bill was to have this 
deed declared void, and the eight acres decreed to be the 
property of complainant; and injunction and receiver were 
prayed forthe meantime. Attached to the bill as exhibits 


were the deed from Baggett to the complainant, dated 
v 77-24. 
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December 30, 1882, for the expressed consideration of 
$450, and the deed from Lodge to Mrs. Baggett, dated 
August 20, 1883, for the expressed consideration of $80. 

The defendants answered separately, alleging, in brief, 
as follows: When Baggett purchased from Harrell, it was 
known that there was a dispute about the lines, and that 
they were unsettled, but Harrell said he thought he was 
right, and at all events would protect Baggett’s title to the 
land. Baggett was indebted to complainant upon a usu- 
rious contract, bearing interest at the rate of twelve per 
cent. and amounting to about $450, and the deed under 
which the complainant claimed was made to secure this 
indebtedness. Being tainted with usury, it was void. At 
the time of its making, the complainant was apprised of 
the facts with reference to the disputed lines, and took 
‘with .knowledge thereof. Both defendants denied any 
fraud or collusion, or any tender by Harrell, or that Mrs. 
Baggett purchased from Lodge with the money of her hus- 
band, and asserted that she purchased in good faith with her 
own money from the true owner of the title for the pur- 
pose of procuring a home. They say that Harrell had 
ample opportunity to have purchased the land before she 
did so, 

On the trial, the complainant was introduced as a wit- 
ness on his own behalf and testified, in brief, as follows: 
The land was enclosed, and the fence of Baggett was on 
what was considered as the line between lots 29 and 30. 
When complainant took the title, he did not know that 
‘there was a dispute as to where the lines were. There has 
been a good deal of talk about it since and some little be- 
fore, but he never thought anything about it, but thought 
the lines would stand. He remembered saying that he 
would risk the title; did not remember saying that if it 
was not good he would look to Harrell on his warranty, 
but would not swear he did not say so; did not know of 
his own knowledge that Harrell tendered the money to pay 
for the eight acres. It was not considered to be worth 
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more than $100; the whole was worth about $400. It was 
the underetanding between the parties that the land was 
to be paid for and revert. Harrell never re-bought. Mrs. 
Baggett bought from Lodge; her husband was working on 
the railroad, and complainant knew of no separate estate 
she had. One Davis held an indebtedness against Baggett 
for the purchase money of the land, secured by mortgage, 
which complainant took up at the instance of Baggett, 
and the latter became indebted to him. The mortgage 
and notes bore ten or twelve per cent. interest. Subse- 
quently Baggett made complainant the deed for the in- 
debtedness; “in other words, he made me a title to the 
land for the purchase money.” Complainant then rented 
the land to Baggett and took a rent note, a portion of which 
has been paid. He thinks the notes were given back to 
Baggett, but does not remember. The deed was made to 
secure him for the indebtedness. He agreed that if the 
debt, with interest at ten or twelve per cent. (he did not 
remember certainly which), was paid to him, he would re- 
convey the land to Baggett. When the deed was made, 
Baggett asked him for a bond for title, but he replied that 
whenever he was paid, he would make Baggett a warranty 
title; that his word was his bond. No payments have been 
made on the indebtedness. There was no written contract 
as to the interest, except in the face of the note originally 
given, and complainant has not received any notes for the 
debt. He does not think that any agreement was made 
about interest after the deed was made, but does not re- 
member. The agreement was that Baggett was to pay him 
back the money, with ten or twelve per cent., before com- 
plainant would reconvey to him. 

There was other testimony, as to the lines, improve: 
ments, etc., which need not be stated in detail. 

The complainant was re-introduced as a witness, and 
testified that the deed was made to him in payment of the 
indebtedness; that he did not want the land; and that 
he told Baggett that, if he would pay him back his princi- 
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pal, he could have the land; that he meant that the ten or 
twelve per cent. was the amount charged in the original 
Davis indebtedness; that no intersst at al was charged 
after the deed was made to him; and that he rented the land 
to Baggett. He was asked, “ He (Baggett) gave you this 
deed to secure that debt, and you agreed to make him 
back a deed when he paid you that debt?” and answered, 
“Yes, sir.” He was asked also, “ After you took up that 
deed from Davis, did you have any interest on it, didn’t 
that rate of interest run on in your favor after that?” and 
answered, “I don’t know whether I took new notes alter- 
ing the rate of interest or not.” Hedid not remember how 
long after he took up the Davis debt before new papers 
were made to him. He was asked, ‘“ Wasn’t that deed 
given to secure that note (one of the Davis notes) and the 
other indebtedness to you?” and answered, “I don’t 
know.” The land was taken in payment of the notes. 
He was asked, “‘ Wasn’t that deed made tosecure the debt?” 
and answered, “I didn’t look atit in that way; I gave 
him that privilege to redeem the land, and the agreement 
was that I would sell him the land.”- Complainant told 
Baggett, before the signing of the deed by the latter, that 
upon payment to him, he would make a deed back; he 
thought, just after the justice witnessed the deed from 
Baggett, the latter demanded a bond for titles from him, 
and he replied as already stated. 

After verdict for the complainant, the defendants moved 
for a new trial on the ground that the verdict was contrary 
to evidence and the weight of the evidence and the prin- 
ciples of equity and justice. The motion was overruled, 
and they excepted. 


D. A. Russert; A. L. Hawes, for plaintiffs in error. 
R. R. TERRELL; O. G. Guruey, for defendant. 


Buecker. Chief Justice. 


«. Trulock obtained a deed from Baggett conveying to 
him certain land. The question afterwards arose as to 
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whether the deed was taken in payment of a debt, or as 
security for its payment. 

The debt had usury init. Trulock contended that the 
deed was taken in payment, but he was the witness, and 
he testified that before he received the deed, he agreed 
that he would convey the land back on payment of the 
debt. There was something said about his giving a bond 
for titles, but he replied, his word was his bond; and so 
no bond for titles was given ; but he does not dispute that 
at or before the time the deed was delivered to him, he 
agreed that upon payment of the debt, he would reconvey 
the land to the maker of the deed, his former debtor. He 
also took a note for the rent of the land. The jury found 
that the deed was a payment; and the court refused to 
grant a new trial. We think that, taking the evidence of 
Mr. Trulock himself, it was not a final payment and did 
not discharge the debt. It was only a colorable payment; 
in reality a security, and the legal signification of the 
transaction was that the usury affected the deed, and that 
he obtained no title. A conveyance of land made nomi- 
nally in payment of an usurious debt, but really as security 
for its payment, and in pursuance of an agreement by the 
creditor to reconvey on such payment, is tainted with 
usury, and therefore vgid. 

2. To stop interest by its own name, and continue it 
under the name of rent, is one of the most common de- 
vices to cover up usury. The note for rent only serves to 
color the transaction a little more plausibly. 

3. Where the creditor is the only witness, and his testi- 
mony touching the usurious element of the contract bears 
two constructions, the one least favorable to his interest 
should generally be adopted. Mr. Trulock’s testimony 
seems to be in conflict with itself, but its true legal inter- 
pretation as a whole is not difficult. 

Judgment reversed. 
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Martin vs. Copeland. 


— 


MARTIN ‘vs: COPELAND. 





1. A stipulation by one of two contracting parties that he will pay a 
debt due from the other to a third person (who is no party to the 
agreement), being made on sufficient consideration, creates the 
relation of debtor and creditor between the parties to the contract; 
and if the debt to such third person be not paid, it may, when re- 
duced to judgment, be collected from the promissor by process of 
garnishment. 
2. The evidence of the contract and of its consideration was sufficient 
in this case. 
&. At the commencement of the call of the docket of the circuit to 
: which this case belonged, the following order was ‘passed, on 
motion and notice given to counsel for defendant in error: ‘‘ It 
being suggested to the court by counsel for plaintiff in error that 
the clerk of the superior court of Milton county has sent to this 
court the true original bill of exceptions in this case, but by mis- 
take has certified the same to bea copy bill of exceptions, it is 
ordered that the clerk of this court send said bill of exceptions to 
| the said clerk of the superior court, with direction to attach thereto 
a proper certificate, in case it should be true that such mistake 
was made by him.’’ (Rep). 


February 26, 1887. 


















Debtor and Creditor. Garnishment. Contracts. Prac- 
tice in Supreme Court. Before Judge Brown. Milton 
Superior Court. February Term, 1886. 


Copeland obtained a judgment against Curtis in a jus- 
tice’s court and garnished Martin, who answered not in- 
debted, and the plaintiff traversed the answer. The case 
was appealed to a jury in the justice’s court, and on the 
trial, the evidence for the plaintiff was, in brief, as follows: 
In 1884, Curtis and Smith rented land together from Mar- 
tin. They wentinto the contract together, but the interest of 
each severally was to be bound to Martin until he was paid 
for the supplies furnished by him. He purchased for them 
certain supplies at stores named. In the spring or early 
summer, defendant and Smith transferred their trade to 
Copeland. Martin gave no written order to Copeland, 
but it was all understood that the tenants had moved their 
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trade. This trading with Copeland was continued until 
about September 28, when defendant and Smith went to 
Martin and proposed to sell out their interest in the crop 
to him if he would assume their indebtedness at the various 
stores, including what was due to Copeland. After in- 
quiring as to the indebtedness, Martin stated that there 
were some things which had been purchased from Cope- 
land for which he would not pay, but agreed to pay $48.86 
for the defendant. This he did not pay, and Copeland, 
having obtained a judgment for that amount against 
Curtis, garnished Martin. 

The jury found in favor of the plaintiff against the gar- 
nishee, who carried the case to the superior court by cer- 
tiorart. The presiding judge sustained the verdict and 
judgment below, and the garnishee excepted. 


J. P. Brooke; Gro. F. Goper; W. R. Power; J. B. 
ALEXANDER, for plaintiff in error. 


B. F. Suupson; W. J. Winn, for defendant. 
BLECKLEY, Chief Justice. 


A tenant and his landlord settled. The tenant owed a 
debt to Copeland of a certain amount, and the landlord 
took the growing crop and agreed to pay this debt, but 
did not. Copeland sued the tenant and got a judgment, 
and then garnished the landlord as a debtor of the tenant. 
Two courts below have held that the Jandlord was the 
tenant’s debtor—that agreeing to pay the amount to the 
tenant’s creditor, and receiving the consideration for such 
agreement, made him the tenant’s debtor. After the ten- 
ant’s creditor (who was no party to the arrangement en- 
tered into by the others for his payment) obtained judg- 
ment against the tenant, why could he not reach the land- 
lord’s debt to the tenant and collect his money ? 

1. A stipulation by one of two contracting parties that 
he will pay a debt due from the other to a third person 





376 SUPREME COURT OF GEORGIA. 


The Savannah, Floridaand Western Railway Company vs. Collins. 


(who is no party to the agreement), being made on suffi- 
cient consideration, creates the relation of debtor and 
creditor between the parties to the contract; and if the 
debt to such third person be not paid, it may, when re- 
duced to judgment, be collected from the promissor by 
process of garnishment. 

2. The evidence of the contract and of its consideration 
was sufficient in this case. 

This case is unlike Watkins vs. Pope, 38 Ga. 514, in 
which a creditor, not provided for in the agreement, sued 
out garnishment. 

Judgment affirmed. 


Tue SAVANNAH, FLORIDA AND WESTERN Rattway Com— 
PANY vs. COLLINS. 


1. Whether a railroad company is bound to carry or transport goods 

to a point of destination beyond the terminus of its road, depends 
upon the contract between the parties. This contract may be ex- 
press or implied, but it is always necessary to ascertain what the 
contract is. Where a receipt, given by a railroad company for 
goods to be transported to aconsignee at a point beyond the term- 
inus of its line, contained the words, ‘‘Care R. R. agt., Callahan,” 
this was an ambiguity which could be explained by parol; and if 
it appeared that the words meant that the goods were to be detiv- 
ered to the agent of another road at Callahan, and that the first 
company was bound only for such delivery, there would be no 
liability upon the first company beyond that point. 
Where the agent of the railroad over which the property was 
shipped testified that the shipper did not disclose, at the time the 
shipment was made, that he was agent for his wife, but that he 
had stated at the time that, if the goods were lost, the company 
would have to pay him $25, this testimony was proper to be con- 
sidered by the jury in ascertaining the value of the goods, if for no 
other purpose ; and a charge which withdrew it from their consid- 
eration was error. 

- Where a railroad company agreed to transport one bundle of bed- 
ding, and there was no agreement to transport wearing apparel, 
and it did not appear that any wearing apparel was mentioned to 
the agent of the company, or that he knew that it was embraced 
in the bundle of bedding, upon the loss of the bundle, the owner 
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would not be entitled to recover against the company for certain 


wearing apparel which, it was alleged, was wrapped up with the 
bedding. 


February 26, 1887. 


Railroads. Damages. Negligence. Contracts. Evi- 
dence. Words and Phrases. Charge of Court. Before 
Judge Bower. Decatur Superior Court. May Term, 1886. 


Mary A. Collins brought suit against the Savannah, 
Florida and Western Railway Company to recover for a 
bundle of bed-clothes and wearing apparel, alleged to have 
been shipped by plaintiff, through her agent, for transport. 
ation from Bainbridge, Georgia, to Cedar Keys, Florida, 
and lost en route. The freight receipt, which she relied on 
as the contract of shipment, is set out in the decision. She 
recovered a verdict for $134, principal. The defendant 
moved for a new trial, on the following among other grounds: 

(1.) Because the court erred in ruling that the shipping 
receipt was the contract between the parties and bound 
the defendants to deliver, by itself or others, the goods 
shipped to W. P. Jackson, at Cedar Keys, Florida, and in 
so charging the jury. 

(2.) Because the court erred in refusing to permit. de- 
fendant to prove by its agent, D. M. Mitchell, the mean- 
ing of the words, “‘ Care R. R. agent, Callahan,” it being 
an ambiguous term, and to show by it that the liability of 
defendant extended only to Callahan; the court holding 
that it was not an ambiguous term in this connection. 

(3.) Because the court erred in refusing to allow defend- 
ant to prove by the witness, D. M. Mitchell, that, outside 
of the receipt, he informed the shipper, when he delivered 
the goods for shipment, that the defendant company would 
not take them and be responsible further than the end of 
its line at Callahan, this being at the time the receipt was 
given. 

(4.) Because the court erred in ruling out the answer 
of D. M. Mitchell as follows: ‘Collins wanted to pay the 
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freight through, and I told him we had no joint carrying 
with the other road; that I did not know the rates of that 
road from Callahan, and would not undertake to carry the 
bedding any further than Callahan, and would not be re- 
sponsible for it beyond Callahan;” the court ruling it out 
because it was contradictory to and inconsistent with the 
receipt, the contract of shipment being in writing. 

(5.) Because the court erred in charging the jury as fol- 
lows: “It is true that, if a contract is made, specifying the 
amount of damages that is to be paid, in case the goods 
are lost in the shipment of the goods between the railroad 
and the party shipping the goods, if the party had authority 
to make a contract as to the amount to be paid in case the 
goods are lost, then the railroad would be liable only for 
the agreed amount of damages shown in the contract. You 
will Jook to the evidence to see if there was any such con- 
tract. If the only statement on the part of one of the 
parties was, that if you lose these goods, you will have to 
pay me $25.00 for them, and it was not accepted as the 
true damage by the other party, it would not amount to a 
contract; and further, it must appear that the agent had 
the authority to assess the damages, in case the goods were 
lost, at less than the real value of the goods. The mere 
fact of a party being agent to carry goods for another and 
deliver them to a railroad for shipment, of itself, does not 
authorize him to settle the value of the goods at less than 
their actual value in case the goods are lost. If you be- 
lieve from the evidence that Collins specified that $25.00 
should be paid for the goods in case the goods were lost, 
and the railroad failed to accept these terms; or if you 
believe from the evidence that the railroad agent had no 
authority to accept the goods for shipment at less than 
their actual value, it would not be a binding contract so 
far as to fixing the damages by contract. Unless there is 
some evidence showing that J. D. Collins, as agent of the 
woman, had authority to make a contract making the dam- 
ages below the actual value of the goods, no such contract 
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made by him would be binding. The fact that Collins 
was only the agent of the woman to ship the goods—if 
you should find that to be the fact—would not authorize 
him to make a contract for damages, in case the goods are 
lost, at less than the actual value, and the shipper of the 
goods would not be bound by such a valuation.” 

The motion was overruled, and the defendant excepted. 


D. A. Russet, for plaintiff in error. 
Joun E, Donatpson; O. G. GuRLEY, for defendant. 
BLANDFORD, Justice. 


There are several assignments of error in the record. 
The plaintiff in the court below relied upon the following 
writing to show the contract between herself and the rail- 
road company : 

“‘Sration No. 23, October 15, 1881. 

‘Received from J. D. Collins, in good order, the following articles 
for shipment to W. P. Jackson, Cedar Keys, Fla. : 1 bdl. bedding. 

Name: Care R. R. agt., Callahan. 

(Signed) D. M. MrrcHetut, Agt.’’ 

The defendant proposed to show by the agent the mean- 
ing of the words in said writing, ‘Care R. R. agt., Calla- 
han.” This the court refused to allow; and this is the 
first assignment of error. 

1. Whether a railroad company is liable to carry or 
transport goods to a point of destination over and beyond 
the terminus of its road, depends upon the contract be- 
tween the parties. 

This contract may be either express or implied, but it is 
always necessary to ascertain what is the contract between 
the parties. If the contract is in writing and there be am- 
biguity about the same, then parol evidence is admissible 
to explain the meaning of the ambiguity ; not to vary the 
writing, but for the purpose of ascertaining its meaning. 
This writing, as it appears to us, is ambiguous. The words 
therein, “‘ Care R. R. agt., Callahan,” were certainly in- 
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serted for some purpose or object; they had some mean- 
ing; and what was the meaning? We think that it was 
competent for the defendant to show the meaning of these 
words by parol evidence; and if it appeared from such 
testimony that the words meant that the goods were to be 
delivered to a railroad agent of another road at Callahan, 
and that the defendant was only bound for such delivery, 
then we think the ambiguity would be explained, and 
there would be no liability upon the railroad company. 
So we think that the ruling of the court on the second 
ground of the motion for new trial, upon this point, was 
error. Falvey vs. Ga. R. R., 76 Ga. 597; 28 Td. 548; 
Code, §2070. 

2. The witness, Mitchell, had testified that Collins, the 
shipper, did not disclose that he was agent for his wife, 
Mary A. Collins, at the time the shipment was made, and 
that Collins had stated at the time, that if the goods 
were lost, the company would have to pay him $25. The 
charge of the court, as complained of in the 12th ground 
of the motion for new trial, annihilated this evidence. 
This testimony was proper to be considered by the jury 
in ascertaining the value of the goods lost, if for no other 
purpose, and the court, by its instructions to the jury, with- 
drew from their consideration this evidence. 

3. It is alleged by the plaintiff in error that the verdict 
is contrary to law and evidence; and it appears from the 
record that, in estimating the plaintiffs damages, the jury 
found an amount over and above the value of the bedding; 
that is, they found the value of certain wearing apparel, 
which, it is alleged, was wrapped up with the bedding. 
We do not think the jury were justified in finding the 
value of this wearing apparel. By the terms of the receipt 
given by the defendant to the plaintiff, the goods to be 
transported were one bundle of bedding, and to allow a re- 
covery for the value of other articles would seem to go 
beyond the contract between the parties. The railroad 
company only agreed to transport one bundle of bedding: 
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There was no agreement to transport wearing apparel, and 
it does not appear that the articles of wearing apparel sued 
for and recovered in this case were mentioned to the agent 
of the railroad company, or that he knew that the same 
were embraced in the bundle of bedding. So we think 
that the verdict was wrong in this respect and ccntrary to 
law, and the court was wrong in thus ruling upon that 
point. 

These are the three material assignments of error. No 
others need be considered by this court, and from what 
has been said, a new trial must necessarily result. 

Judgment reversed. 


BuaIsDELL ¢¢ al. vs. BouR et ail. 


A widow placed certain money in the hands of her son-in-law to pay 
her husband’s debts and invest the balance as he thought proper. 
He deposited a portion of the money in a bank to the credit of his 
principal, and having purchased certain shares cf railroad stock 
for her and in her name, drew a check for most of the money so 
deposited. The bank having required a power of attorney in 
writing, the principal executed to the agent a power “‘ to attend to 
any and all descriptions of business in which I may be interested 
or concerned in a real or personal manner, and to receive for me 
any sum or sums of money which may be due to me, and to receipt 
therefor.’’ She testified that these stocks and a house and lot consti- 
tuted all of her property ; and that she notified her son-in-law that 
he had nothing to do with the house and lot. She deposited the 
certificates of stock in a tin box, and on leaving the city, left such 
box and the key to it with her daughter, the wife of her agent. 
Her son-in-law took the certificates and sold them to various par- 
ties : 

Held, that the agent had authority to sell such stock, and purchasers 
from him obtained title thereto. 

(a.) Whether or not the transfer of the stock by the railroad com- 
pany which issued it was irregular for want of a special power of 
attorney, yet the complainant having come into a court of equity, 
and the sale of the shares by her agent having conveyed the title 
to the purchasers, they could compel a transfer to be made by the 
company ; and having already been made, it will be confirmed. 

(b.) If one of two innocent parties must suffer by the act of a third 
party, he who put it in the power of such third party to do the 
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wrongful act must suffer the loss, rather than the other inno- 
cent party who would be a victim without any fault on his part. 


November 23, 1886. 


Principal and Agent. Stock and Stockholders. Fraud. 
Equity. BeforeJudge Roney. Richmond Superior Court. 
April Term, 1886. 


This case arose from a bill filed by Christine Bohr 
against the Georgia Railroad and Banking Company et ai. 
and cross-bills filed by the defendants. The pleadings 
will be found reported in 68 Ga. 56. The case was re- 
ferred to a master in chancery, who reported that the 
complainant was entitled to recover from the Georgia 
Railroad for the value of stock transferred on its books, 
as she claimed, illegally, and that Frank Blaisdell and A. 
J. Miller were liable to the railroad for the value of twelve 
of the shares so transferred. Exceptions were filed, but 


on the hearing the report was sustained, and the railroad, 
Blaisdell and Miller each excepted. The decision states 
the other facts. 


Frank H. Mixer, for Frank Blaisdell ez ai. 


J.B. Cummine; Bryan Cummine, for the Georgia Rail- 
road. 


Ws. K. Miter, for Andrew J. Miller. 
M. P. Carro.t, for Christine Bohr. 
B.ANDFORD, Justice. 


Mrs. Bohr, having received some three thousand dollars 
in money on account of the life insurance of her deceased 
husband, turned this money over to her son-in-law, 
Oscar R. Hummell, to pay her husband’s debts and to in- 
vest for her as he thought proper. Hummell deposited 
twenty-one hundred dollars of this money in the National 
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Bank of Augusta to the credit of Mrs. Bohr ; he purchased 
twenty-three shares of the stock of the Georgia Railroad 
and Banking Company for Mrs. Bohr, and in her name 
drew a check upon the National Bank for nineteen hun- 
dred dollars to pay for this stock. The bank required a 
power of attorney in writing from Mrs. Bohr to Hummell. 
She executed this power of attorney to Hummell, in which 
she empowered him “to attend to any and all descriptions 
of business in which I may be interested or concerned in 
a real or personal manner, and to receive for me any sum 
or sums of money which may be due to me, and to receipt 
therefor.” 

She afterwards drew a check herself and balanced her 
account with the bank. She deposited her certificates of 
stock in a tin box, and when she went to Atlanta, she left 
this box and the key thereto with her daughter, Hum- 
mell’s wife. Hummell, with the power of attorney and 
the certificates of stock in his hands, sold the same to di- 
vers persons. And the question arises as to whether 
Hummell had the right to sell these stocks, and whether the 
railroad company could make the tranfer of the stocks, 

The court below held that the power was insufficient to 
authorize the sale or transfer of these stocks or shares of 
Mrs. Bohr. This is excepted by the railroad company, 
and is the main error assigned here. The power granted 
in the letter of attorney from Mrs. Bohr to her son-in-law, 
Hummell, is very broad in itself: “To attend to any and 
all descriptions of business in which I (she, Mrs. Bohr) may 
be interested or concerned in a real or personal manner ;” 
aud the words, “ and to receive for me any sum or sums 
of money which may be due to me and to receipt there- 
for,” are not a limitation of Hummell’s power. “To at- 
tend to any and all descriptions of business in which I (she) 
may be interested or concerned in a real or personal man- 
ner.” The power granted in this case is broader than the 
power granted in the case of City Bank vs. Kent, 57 Ga. 
283, and in that case it was held that when an agent, hav- 
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ing the power to collect a sum of money due the maker 
from an insurance company and to receipt for the same, 
and to apply portions of the money to debts of the princi- 
pal, “and generally to do and perform any other. acts in 
and about said business,” deposits in bank to the credit of 
the principal some of the money arising from the claim 
mentioned in the power, and afterwards draws out said 
money on checks purporting to be signed by the prin- 
cipal, believed by the officers of the bank to be genuine, 
the bank was discharged, whether the checks were gen- 
uine or not. We do not have to go su far. in this case. 
Hummell, as agent, purchased the stocks for Mrs. Bohr; 
he had the possession of the certificates of stock, she had 
made and delivered to him the warrant of attorney by 
which he was authorized to attend to any and all descrip- 
tions of business in which she was interested or concerned. 
She testified on the trial that these stocks and a house 
and lot were all the property which she had, and that she 
notified Hummell that he had nothing to do with the 
house and lot, and it is fairly inferable that he was to 
manage these stocks, it being her only business to which 
he was to attend. 

We think that, in looking at the facts and circumstances, 
together with this power of attorney, Hummell was 
authorized to sell the stock of Mrs. Bohr, and that she was 
bound by this action of her agent, and that the purchasers 
of this stock acquired a good title to the same. 

But Mrs. Bohr contends, and it is ably insisted by her 
counsel, that the transfer of the stock by the railroad com- 
pany is void because the rule of the company required 
special powers of attorney to authorize the transfer of 
stock, or that the owner must transfer the same in person ; 
and that the special powers of attorney in this case, by 
which this stock was transfered, were forgeries; and that. 
therefore the railroad company was liable to make good 
this stock to her. She is in a court of equity, having re- 
sorted thereto to hold the company liable to her, and if the 





OCTOBER TERM, 1886. 385 
Blaisdell et al. vs. Bohr et al. 


sale of these shares of stock by her agent transferred the title 
to the same to the purchasers, as we hold it does, the pur- 
chasers could, in equity, compel the railroad company to 
transfer the same to them, and xs this has already been 
done by the company, equity will consider that done which 
ought to have been done, and will ratify an act already 
done which it would compel the party todo. Mrs. Bohr 
trusted Hummell implicitly; she turned the money over 
to him to purchase these stocks in his discretion; she al- 
lowed him to have the possession of the certificates of 
stock; he drew money out of the bank in her name; 
she invested him with this general power of attorney; in 
fact, she held him out to the world as her general agent 
to do and perform any and all description of business that 
she was interested or concerned in; and it is a-rule that 
he who trusts most must lose most, and if one of two inno- 
cent parties must suffer by the act of a third party, that 
he who puts it into the power of such third party to do the 
wrongful act must suffer the loss rather than the other 
innocent party, who would be a victim without any fault 
on his part. So we think, in this case, the loss, if any, by 
the conduct of her agent, Hummell, should fall on her, 
and not on the railroad company. We are of the opinion 
that the master in chancery erred in holding that the 
powerof attorney from Mrs. Bohr to Hummell did not au- 
thorize the agent to sell the stocks and transfer the titles to 
the same tothe purchasers, and in holding that the Georgia 
Railroad and Banking Company were liable to her for the- 
transfers of this stock to the purchasers from Hummell,. 
the agent, and that the court erred in concurring with this 
view. Soit follows that the decrees against Blaisdell and 
Miller are likewise erroneous. It being the opinion of this 
court that no decree should have been rendered against: 
either or any of the plaintiffs in error, the judgment is 
reversed in all of these cases. 


Judgment reversed. 
v 77-2 
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Minter & Bussey vs. Duaas. 


A conductor of a passenger or freight train, who is not employed for 
the purpose of doing manual labor, but whose duty is to have gen- 
eral control and superintendence of the train, its running and man- 
agement, and supervision of the passengers and baggage on board 
(his wages averaging between $65 and $85 per month, subject to 
deduction for lost time), is not such a journeyman mechanic or 
day laborer as that his wages are exempt from garnishment under 
§3554 of the code. 


November 23, 1886. 


Garnishment. Wages. Laborers. Before Judge Ro- 
ney. Richmond Superior Court. April Term, 1886. 


On February 10, 1886, Miller & Bussey took out garn- 
ishment process in a justice’s court on a judgment against 
Edward C. Dugas for $23.43, and served the Georgia Rail- 
road Company, which answered that it owed him $70.00. 
Dugas filed a petition to have the money paid to him, on 
the ground that it was daily wages earned as a conductor 
on the trains of the company. 

Plaintiffs traversed this claim, and asked the court to 
apply so much of the fund as was necessary to pay their 
judgment. 

The case was heard March 8th, 1886, when Dugas testi- 
fied as follows: That he was a conductor in the employ- 
ment of the Georgia Railroad Company, and has been 
“off and on” for several years. In that capacity he works 
on passenger, through and way-freight trains as he may be 
directed by his employer. His duties are,on passenger 
trains, to collect the passenger fares, look to the safety of 
the passengers, preserve order among them, look after the 
running-gear of the cars, give proper signals to prevent 
rear collisions, and take charge of the train hands. 

On freight trains there are no passengers, but his duties 
are otherwise the same, while in addition he sees to the 
delivery and receipt of freight at stations, to the leaving 
of cars, and keeps a record of this on way-bills which he 
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turns over to proper authorities at the end of edch trip. 
He does not have sole command of the trains. He and 
the engineer have equal authority, and if they cannot 
agree on the proper course to pursue, they appeal to head- 
quarters for orders. If they are out of schedule time and 
one wishes to proceed, and the other to stop, they remain 
atthat place. The engineer has undisputed control of his 
engine and the running of it. He draws his pay monthly 
and is paid in reference to the kind of work done, and 
the number of days he has worked during the month. 
Conductors are paid at a different rate for the different 
trains on which they work. A conductor on a through 
freight is paid at the rate of $70.00 per month, if he works 
every day, on a way-freight $75.00, on a passenger train 
$85.00. Ifa day is lost, his pay is diminished a propor- 
tionate amount. Dugas has worked on all three kinds of 
trains in one month. He sometimes works a whole month 
without losing any time; then again he will lose several 
days. Was without work at the railroad for two months 
last summer, when he found other employment ; one month 
was his regular vacation, and at his request the superin- 
tendent allowed him to take the other month. Heis liable 
to be discharged without any notice whatever, or, as the ° 
practice is with the railroad company, it simply fails to 
have work for him to do and he receives no pay. He has, 
as a matter of fact, received over five hundred dollars a 
year from his work as conductor during the past few years. 
He has the right to select and employ one train-hand, sub- 
ject to the approval of the superintendent ; he may also 
discharge him. 

A book of rules of the company was introduced, show- 
ing the duties of the conductor, etc. 

The justice held the fund subject to the payment of the 
debt. Dugas carried the case to the superior court by cer- 
tiorari, and on the hearing, counsel for the plaintiffs moved 
to dismiss it because the case should have been appealed 
to a jury in the justice’s court, and not carried directly 
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by certiorari to the superior court. The presiding judge 
refused the motion, sustained the certiorari and finally 
disposed of the case. The plaintiffs excepted. 


Wma. K. Mitten, for plaintiffs in error 
Bryan Cummine, for defendant. 
Hatt, Justice. 


As there is no conflict in the evidence on material points 
in this case, it will be necessary to consider and determine 
only one of the questions made, and that is, whether the 
wages of a conductor on a railroad passenger or freight 
train, where those wages average between $65 and $85 
per month, subject to deduction for loss of time, payable 
monthly, are exempt from garnishment under code, §3554, 
as the daily, weekly or monthly wages of a journeyman 
mechanic or day laborer. Whether his wages are exempt 
from garnishment depends upon the character of the ser- 
vice rendered by him. It is not claimed that he is a 
mechanic of any description, but it is contended that he 
is either a day laborer or journeyman. Unless, however, 
~ he performs manual labor, and is employed for that pur- 
pose, rather than on account of his skill or intellectual 
qualifications to discharge important functions in overlook- 
ing and directing the operations of others engaged in run- 
ning and managing the train of their common employer, 
and is one of them, and not above them in authority, he is 
not, according to the case of Kyle & Co. vs. Montgomery, 
73 Ga. R. 843, either one of the persons embraced in this 
section of the code whose wages are exempt from garnish- 
ment. The rules of the company in whose employment 
he earned the wages in question, prescr“be his relations to 
the other hands engaged in running the train, and define 
his duties. According to them, he is to control the run- 
ning of trains, must see that schedule time is made wher- 
ever circumstances will permit, prevent reckless running 
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on the part of the engineer, prescribing a low rate of speed 
should the condition of the train require it; and should 
the engineer disregard his instruction, he is required to 
report that fact to the master of transportation. He 
has full charge and supervision of the conduct and man- 
agement of the train, the passengers, baggage and the 
condition of the track; and even the engineer is bound to 
obey his orders while serving on the train, provided those 
orders are not in violation of the rules ; and when other- 
wise employed in the business of the company, the engin- 
eer is subject to the orders of the master of transportation. 
Kyle vs. Montgomery reviews all the previous decisions of 
the court, and holds the wages of such an employé as this 
defendant in error subject to garnishment. That case is 
decisive of this, and constrains us to hold that there was 
error in sustaining this certiorari. We direct that the cer- 
tiorari be dismissed at the cost of the petitioner therefor, 
and that the judgment of the justice of the peace be in all 
things affirmed. 
Judgment reversed. 


Sims vs. Hatcuer & WILKERSON. 


- When the case on trial is made by an affidavit of illegality, a mo- 
-tion by the plaintiff in fi. fa. to dismiss the illegality takes prece- 
dence of a motion by the defendant to quash the ji. fa. 

. Where there are several grounds of illegality set forth in the affi- 
davit, one of which goes to a part of the property levied upon, 
and the others to all of it, if the plaintiff dismiss the levy at the 
hearing, as to the property affected by the one ground, and then 

emur to the affidavit as to the other grounds only, and the de- 
murrer be properly sustained, and the execution be ordered to 
proceed as to the property retained under levy, this does not 
amount to dismissing the whole illegality, and settles nothing as 
to the question of costs. 

. Though the bill of exceptions states that the illegality was dis- 
missed, yet if the judgment sent up in the record is not one of 
dismissal, but only sustains a demurrer to some of the grounds of 
illegality, and orders the fi. fa. to proceed as to a portion of the 
property levied upon, there is nothing to found an exception upon 
to the alleged dismissal of the illegality. 

February 8, 1887. 
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Practice in Superior Court. Costs. Practice in Su- 
preme Court. Before Judge Fort. Stewart Superior 
Court. April Term, 1886. 


An execution based upon the foreclosure of a chattel 
mortgage in favor of Hatcher & Wilkerson against G. L. 
Sims was levied on two mules and about forty bushels of 
corn. The defendant filed an affidavit of illegality on the 
following grounds, in substance: 

(1.) Because, at the time the mortgage was given, Sims 
had not planted his crop, nor did he have growing any 
corn or cotton, as set forth in the mortgage under which 
the execution was issued and the levy made. 

(2.) Because the note for $25 was given in consideration 
of certain advances, and was what is known as a cotton 
obligation, in which it was agreed that the usual ware- 
house charges were allowed, and that the sum of $25 might 
be discharged by the delivery ef twenty bales of cotton. 
The usual charges of warehousemen on twenty bales of 
cotton are $20, and this note or obligation is, therefore, 
for $5 in excess of such usual charges. 

(3.) Because the mortgage contained a provision that 
if the debt was not paid at maturity, the mortgagees 
should take charge of the property and sell after adver- 
tising. The mortgagees did not comply with this part of 
the contract, but instead foreclosed the mortgage and 
placed the 7. fa. in the hands of the sheriff for levy. 

(4.) Because the copy mortgage annexed to the affida- 
vit for foreclosure was not taken from the original mort- 
gage, but from the record-book of the clerk of the superior 
court, and was therefore a copy of a copy, and no effort 
ever was made to establish the lost mortgage. 

The judgment of the court recites that the plaintiff moved 
to dismiss the levy on the corn, and therefore it was dis- 
missed, but should remain and stand as to the other prop- 
erty covered thereby ; and that the plaintiff having demur- 
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red to the affidavit of illegality on all the other grounds 
thereof, it was ordered that the demurrer be sustained, 
and, that the fi. fa. proceed as to all the property levied 
on except the corn. The defendant excepted. He recited 
in his bill of exceptions that the court sustained the de- 
murrer and dismissed the illegality, and assigned error 
thereon. Error was assigned also because, when the case 
came on for trial, defendant’s counsel moved to quash the 
execution, and thereupon plaintiff's counsel moved to dis- 
miss the illegality ; whereupon the court ruled that the 
latter motion took precedence of the former. 


K. T, Hickey; C. J. Toornton, by brief, for plaintiff in 
error. 


No appearance for defendants. 
BLEcKLEY, Chief Justice. 


1. When the case on trial is made by an affidavit of ille- 
gality, a motion by the plaintiff in ff. fa. to dismiss the 
illegality takes precedence of a motion by the defendant to 
quash the fi. fa. It is an excellent rule, when a case is on 
trial, to try that case and not switch off on some other. 
Here the litigation was brought into court by affidavit of 
illegality, and that was the case under consideration. The 
defendant sought to make another case, which he could 
have made, under the authorities, without any affidavit of 
illegality at all. He sought to attack the fi. fa. and have 
it quashed, which could have been done as an independ- 
ent proceeding, but was not in order on the trial of the 
affidavit of illegality. The instance of distress warrants, 
as ruled in 61 Ga. 199, 66 Ga. 174, is in point as an illus- 
tration by analogy. That the ji. fa. might have been 
quashed if it was defective enough to warrant quashing, 
after the affidavit of illegality was disposed of, may be 
seen from 61 Ga. 390. And that a motion to dismiss a 
levy may be entertained as an independent case, is ruled 
in 84 Ga. 427. 
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2. Where there are several grounds of illegality set forth 
in the affidavit, one of which goes to a part of the prop- 
erty levied upon, and the others to all of it, if the plain- 
tiff dismiss the levy, at the hearing, as to the property 
affected by the one ground, and then demur to the affidavit 
asto the other grounds only, and the demurrer be properly 
sustained, and the execution be ordered to proceed as to 
the property retained under levy, this does not amount to 
dismissing the whole illegality, and settles nothing as to 
the question of costs. There were four grounds set forth 
in the affidavit. One of these went to the levy upon certain 
corn, and made the point that the mortgage upon which 
the fi. fa. was based was executed before the corn was 
planted. The other three grounds went to the whole levy, 
which included not only the corn, but some mules specified 
in the mortgage and described in the fi. fa. The plaintiff 
dismissed his levy upon the corn, and then demurred, not 
to the whole affidavit of illegality, but to the three general 
grounds. The court sustained the demurrer, and ordered 
the execution to proceed as to the mules. What we hold 
is, that this was no final disposition of the whole affidavit 
of illegality. Precisely what was left of it, and what fur- 
ther ruling was needed to dispose of it, we do not under- 
take to say, but the costs of the illegality would probably 
depend upon what ought to be ruled in that state of facts. 
There is no judgment here as to the costs; we donot know 
how the court below disposed of the question of costs, if 
any was raised; but we can say that to allow a plaintiff to 
evade an affidavit of illegality, or any of its grounds well 
taken, by dismissing his levy, and then attacking the affi- 
davit as if it were entirely unfounded, would be to put him 
in the attitude of a combatant who retreats and overcomes 
his adversary by retreating, which we think cannot be 
done in fighting an affidavit of illegality. A somewhat 
similar question was ruled in 57 Ga. 68. 


3. Though the bill of exceptions states that the illegal- 
ity was dismissed, yet as the judgment sent up in the 
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record is not one of dismissal, but only sustains a demurrer 
to some of the grounds of illegality, and orders the ji. fa. 
to proceed as to a portion of the property levied upon, 
there is nothing to found an exception upon to the alleged 
dismissal of the illegality. It is well established that 
where the bill of exceptions, as to matter proper to the 
record, differs from the record as sent up, the record will 
be followed here, and not the bill of exceptions. Accord- 
ing to the judgment, and the only judgment rendered by 
the court, there was no dismissing of the illegality, but 
simply the sustaining of a demurrer to the three grounds, 
and an order that the execution proceed as to the property 
left under levy, after the levy upon the corn was dismissed. 
It is very likely that the more accurate disposition here 
would be for us to dismiss the writ of error; but, as it is 
probable that the court and all the counsel understood that 
the affidavit of illegality was wholly dismissed, we think 


it better simply to affirm the judgment, and leave the 
case where we found it. 
Judgment affirmed. 


THe CentTRAL RarroaD vs. Rouse. 


. In asuit by a wife for the homicide of her husband, the number of 
minor children is not in issue, nor is their means of support. 

. The declaration set forih a cause of action, and was good against 
gencral demurrer, and there is no special demurrer in the record. 

. The evidence was ample to justify the refusal of a ronsuit. 

- In so far as the instructions requested were legal, they were cov- 
ered by the general charge. 

. The charge of the court touching fault, change of onus and pre- 
sumption, was in accordance with the well-settled law of this State. 

. The measure of damages in an action by a wife for the homicide 
of her husband, since the passage of the act of 1878 (code, §2971) 
is not affected by the wants of the family, but depends solely on 
the value of the husband’s life. In estimating such value by age, 
habits, health, occupation, expectation of life, ability to labor, 
probable increase or diminution of that ability with lapse of time, 
rate of wages, etc., the necessary personal expenses of the hus- 
band should be deducted; and the balance, reduced to its present 
value, would be the value of the life. 


February 8, 1887. 
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Husband and Wife. Railroads. Damages. Negligence. 
Nonsuit. Charge of Court. Homicide. Before Judge 
Fort. Macon Superior Court. May Term, 1886. 


Lucy A. Rouse brought suit against the Central Railroad 
and Banking Company to recover $20,000, alleging, in 
brief, as follows: She is the widow of A. J. Rouse. On 
July 13, 1884, her husband was in life and in good health 
and vigor, being thirty-four years of age. He was, at the 
time, and had been prior thereto, in the service and em- 
ployment of the defendant, a corporation of this State, and 
as such, lessee of the Southwestern Railroad, under a lease 
made in 1870, and not yet expired. At the time men- 
tioned, the defendant was in full possession, control and 
management of the Southwestern Railroad under its lease, 
with its appurtenances, and was operating it. The South- 
western Railroad traverses Macon county and crosses Flint 
river therein by means of a bridge. Under his contract 
of employment with the defendant and its servant, the 
plaintiffs husband was, on the day named, the watchman 
at and of said bridge, at his post and upon duty, fully, faith- 
fully and carefully discharging the same, as provided by 
the rules of the defendant as applicable to him and his 
position. While so stationed and engaged, without negli- 
gence, fault or blame on his part, he was instantly killed 
through the negligence of the defendant, its officers, agents 
and servants, for that on said day the employés and ser- 
vants of defendant had carelessly and negligently loaded 
the tender of one of its trains with wood taken on to fire 
the engine, and had so carelessly and negligently laid the 
same, that during the motion of said train the wood was 
liable to fallor be thrown off. The officers, agents and ser- 
vants of defendant were further careless and negligent in 
running the train, for that its speed in passing over said 
bridge, and by the point at which plaintiffs husband was 
stationed and engaged, was so great as to be unsafe, and 
by reason of the careless and negligent placing of said wood ~ 
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and overloading said tender, and the careless and negli- 
gent running of said train, a certain piece of wood fell or 
was thrown off and to one side of the track, striking plain- 
tiffs husband on the head and killing him, he being at the 
time at his post in the discharge of his duty, and wholly 
without negligence, blame or fault. Plaintiff and her hus- 
band had been married ten years; he had been kind, faith- 
ful and affectionate to her, they having lived most happily 
and having born unto them four children, now living and 
all minors; and the deceased was the only support, help 
and protection of plaintiff and her children. She is dara- 
aged by the wrongful and negligent conduct of the plaintiff 
$20,000. The defendant has an agent in said county. 

The defendant demurred to the declaration, and the de- 
murrer was overruled (as stated in the motion for a new 
trial, but no demurrer appears in the record). It then 
pleaded the general issue. 

The evidence for the plaintiff was, in brief, as follows: 
Her husband was bridge-keeper for the defendant. His 
post was at just inside of the bridge proper, within about 
three feet of the train ; his business was to follow the trains 
through the bridge and stand at his post at the end of the 
bridge towards which the train was coming. On July 13, 
1884, early in the morning, he went to the bridge. Most 
of the witnesses stated that two trains passed that morning; 
one said that others had passed during the night; and one 
said that the trains had been delayed in the night forsome 
irregularity, and that he thought there were three, trains 
which passed that morning, the first being a passenger 
train, and the last a “ watermelon train.” Other witnesses 
stated that the watermelon train followed the passenger 
train within from a quarter to half an hour. A person on 
board the passenger train testified that he saw the plain- 
tiff’s husband after the train passed him; and that he did not 
follow the train through the bridge, but walked towards 
the end of it in the direction of his home. A ferryman 
near by. testified that he saw the deceased walk out in the 
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direction of the end of the bridge and then return towards 
his post. Shortly after this, the watermelon train came 
along. It wasrunning atan unusually rapid speed. One 
witness thought that it was running faster than he ever 
saw it before. Another stated that about half a mile from 
the bridge it was running rapidly and shaking the cars up; 
that some of the flat cars were “tangled mightily” and 
looked like they were creening; and that it rather fright- 
ened him lest they should jump off the track. Another 
though it was running about twenty-five or thirty miles an 
hour. It was Rouse’s habit to go home to breakfast after the 
trains passed. He did not go that morning. After the 
watermelon train had gone by, a railroad hand came along 
the track to cross the bridge. No other person had been 
by. The plaintiff told him her husband had not been home, 
and he noticed for him, and found him lying just inside the 
covered portion of the bridge at or very near the point 
where he usually stood. One witness said he was lying 
about eight feet from his post, one of his feet being within 
three feet thereof and the other further away; the left arm 
was doubled up; the head somewhat twisted to one side. 
There was a heavy crooked piece of wood lying partly on 
his head, partly on his shoulder and with the end on the 
floor of the bridge. Asmall knot was stuck in his forehead. 
The wood had the appearance of wood used by the railroad; 
the witness had previously picked up wood of that kind 
by the side of the track where it had fallen. Some of the 
witnesses testified that Rouse was lying behind or under 
a brace of the bridge, his head and shoulders being on one 
side of it, his feet on the other. The engineer of the water- 
melon train had blown his whistle some distance before 
arriving at the bridge, and, as the witness thought, at or 
near a wood-rack some distance away. The blowing 
sounded like blowing for brakes to be put on. One wit- 
ness said it sounded more like blowing to slacken the speed 
of the train than to stop it entirely. The successor of 
Rouse as bridge-keeper testified that he had frequently 
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seen Rouse stand behind a certain post, and that it would 
seem that if he were behind the post, he would be safe from 
any missiles that might fall from the engine or tender; 
that the bridge had braces at intervals through it; that it 
was Rouse’s duty to stand in there and see that no fire was 
left on the bridge; that he generally stood on some planks 
placed there; that wit.ess, being a green hand, gener- 
ally went up on the enclosed part of the bridge behind the 
bridge ; and that he saw Rouse undressed after he was killed, 
and besides the wounds on his head, there were other 
bruises, one being on his left shoulder near the back. 
There was a mark or indentation on the wall, about three 
or four feet from the brace, and one on the inner side of the 
brace three or four inches lower than that on the wall of 
the bridge and about the height cf Rouse’s head if stand- 
ing. ‘These marks were colored as if made by charred - 
wood. A physician, who was a witness, testified that, 
from the position of Rouse and of the marks on the bridge, 
it was his impression that Rouse was standing in front of 
the bridge; that the wood struck the side of the bridge 
and turning in and rebounding, struck the brace; that it 
might, in his opinion, have gone through the opening be- 
hind the brace (by turning endwise) and killed a man on 
the other side, one end striking the wall and the other the: 
brace; that he did not think it possible for human force 
to have produced the wounds found on Rouse’s head ; that 
the bones of the skull were too badly broken for it to have 
been caused by a lick from a man; that his impression was 
that if the wood fell off the tender, it was owing to the 
velocity of the train; that he did not think a man could 
throw with the force indicated by the indentation in the 
wall; that his opinion was that the piece of wood went 
behind the brace, and while it might have struck Rouse if 
he was sitting down there, his head would, if he were sitting, 
be about half way up to the indentation, and if he were 
standing his head would be about up to the height of the 
marks. He did not think that, if the billet of wood had 
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struck the side of the bridge and the brace and then fallen 
on a man sitting or lying down there, it would have frac- 
tured his skull to the extent to which it did. There was a 
good deal of speculation and opinion as to whether it was 
possible for the wood to have struck the bridge at the points 
indicated, and passing through, struck a man on the side 
on the head, or whether the man could have been struck, 
knocked through the space between the brace and the 
side of the bridge and have the wood to follow and remain 
upon his head in the position in which it was found. One 
witness said thatif a man was standing at a point indicated 
and the wood struck him on the head, it was possible for 
it to follow him to the floor and rest on his head, but it 
might not happen again in a hundred times. A witness 
testified that he thought he had seen the billet of wood 
before; that he did not know that it was the same piece 
of wood that he put in the wood-rack once, but some one 
threw it out, it being too crooked, and he cut off the end 
‘ and put itin the rack Saturday morning; that on the next 
morning, he was at the rack and the wood was not there; 
and that he next saw it in the office of the clerk of the 
superior court. The plaintiff testified that her husband 
had no money in his pockets; that he generally carried a 
small purse, but when he was brought home, she did not 
see it. There was other testimony as to the expectancy of 
Rouse and the amount of his earnings. The plaintiff tes- 
tified that they had four children and had been married 
about ten years. 

The plaintiff closed. The defendant moved for a non- 
suit, which was refused. 

The evidence on behalf of the defendant was, in brief, 
as follows: Three trains passed over the bridge early on 
the morning when Rouse died. The first was a freight- 
train, the engineer and fireman of which testified that they 
saw Rouse on. the bridge, standing from eighteen to 
twenty-five yards from the end of it; that they saw him 
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as the train passed him, and nothing from it struck him; 
that they took on about a quarter of a cord of wood at the 
wood-rack about three miles from the bridge ; that the fire- 
man put about half of it into the furnace, and put in the 
other half before reaching the bridge, leaving none of that 
wood in the tender when they arrived at the bridge. The 
engineer said that the stick of wood produced in court 
was not on his engine if it came from the wood-rack men- 
tioned. The passenger train was the next to pass the 
bridge, and did so about 5:40 or 5:50 in the morning. The 
engineer of that train testified that he was not acquainted 
with Rouse; that he saw a man standing about midway of 
the bridge whom he took to be Rouse; that, so far as he 
saw, nothing from his train struck the man, who was left 
standing there; that his train took on no wood at the 
wood-rack not far from the bridge, known as Dorsett’s 
rack. The third train was the watermelon train. This 
had been running in advance of the passenger train, but 
being heavy, was delayed and became the last of the three. 
The engineer testified that he followed the passenger train 
shortly ; that his train was running on an average about 
twenty-five miles an hour, and he thought he was proba- 
bly six or seven minutes behind the passenger train when 
he reached the entrance to the bridge; that the rule-book 
limited his running to twenty-five miles an hour on the 
open road, and to eight and not exceeding fifteen miles 
an hour in crossing bridges; that in cases of emergency 
he could go as fast as fifteen miles an hour, and he thought 
that was about the speed in passing the bridge on that 
morning; that the rule-book required the engineer to use 
all precautions in loading the tender so that no wood 
would fall off, and he did so; that he looked out for Rouse 
in passing the bridge, as he always did, but did not see 
him that morning. Both he and the fireman testified that 
no wood was taken on their tender at Dorsett’s wood-rack, 
nor had any been taken on within thirty miles of the 
bridge; that the wood last taken on was split pine ; that 
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the tender was not overloaded, and they did not think 
there was any chance for wood to fall from it. Wood 
sometimes falls from the tender, but generally only a few 
inches out from the track. It was impossible for wood to 
go out from the train, but it would take the same direction 
with the train, and with the fall and momentum would 
fall about six or eight inches away. The topof the tender 
of an engine is some seven or eight feet from the track 
and has arim or edge around it. The tender extends 
some eighteen or twenty inches beyond the track, and the 
outer edge of the rim about twenty-three inches over the 
rail. There is no upright post standing in the bridge, but 
there are braces along the entire length. A witness who 
measured the distan~ testified that from the mouth of the 
bridge to the brace was eighteen feet; that the brace was 
eighteen feet long and at the bottom was twenty six and 
a half inches from the side of the bridge, sloping from that 
point until it joined the side of the bridge; that the bridge 
was fifteen feet wide and the track about five feet wide ; 
that from the track to the wall of the bridge was five feet, 
and it was two and a half feet from the foot of the brace 
to the track and about three feet from the track to the in- 
side of the brace; that the floor of the bridge was about 
eight or ten inches lower than the track ; that at the height 
of a man’s head the space between the brace and the side 
of the bridge was about eleven and a half or twelve inches; 
that he noticed some indentation in the wall, also on the 
post ; that on the latter there is more than one, and there 
is not a brace on the bridge which does not bear indenta- 
tions from being scraped, or struck, or something; that the 
indentation referred to as being on the brace was on the 
inside on the corner; that the only indentation on the wall 
still left, instead of projecting towards the brace, extended 
upwards; that he had no idea that the same thing which 
made the indentation on the post made that on the wall, 
or that the piece of wood could have made the indentation 
on the post, nor did he think it could have made the one 
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on the wall; that if the piece of wood had been projected 
and struck centrally, he thought it would have rebounded, 
but, if it had struck glancingly, it might not have re- 
bounded, but dropped through; that he did not see how 
the piece of wood, being hurled forward, could have gone 
through the space between the brace and the bridge; that 
it would have been possible, but not at all probable ; and 
that the marks were about six feet from the floor. Other 
witnesses estimated the distances about the same or 
slightly different, one stating that at the marks the space 
between the brace and bridge was about 14 or 144 inches. 
Another witness testified that it was about seven o’clock 
in the morning when he saw Rouse dead, and he thought 
the watermelon train had passed about a quarter of an 
hour before, and that it passed after the passenger train, 
may be half an hour. Another testified that, on the even- 
ing before Rouse’s death, the latter had a dollar in a little 
purse in his pocket; that one of the hands asked him for 
change, and Rouse responded that he had only a dollar, 
and that the hand gave him two quarters, saying that it 
was in payment for some fish ; that he could not swear that 
the purse was not on Rouse’s person when he was found 
dead, but when he was shrouded, the witness examined 
his clothes and did not find any purse or money, and did 
not think there had been any opportunity for anything to 
have been taken from the pockets without his knowledge ; 
and that Rouse’s keys were found about eight feet from 
his hands. Another witness testified that, after Rouse’s 
death, he thought the watchman nailed up some planks 
or a screen as a protection, and would get behind them 
when the trains passed; that there was no particular rule 
as to whether the watchman should stand so that he was 
at the bridge when the trains passed and went overit after 
them ; that there was no post laid out where he should 
stand, but he was generally at the end of the bridge when 
the train approached, and then followed it. Another tes- 


tified that he measured the wood, and it was two feet one 
v 77-26 
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and a half inches one way, about fifteen and a half inches 
another way, and ten and a half inches another; that 
Rouse was a small, ordinary-sized man ; that the billet of 
wood, measuring about ten inches one way, might go 
through an opening twelve inches wide. The engineer on 
the watermelon train stated that the negro wood-passer on 
his engine was not the regular wood-passer, and had since 
gone to Alabama. Blood was found on the floor of the 
bridge where Rouse’s head was lying and splashed on the 
side of the bridge a few inches from his hand. The track 
had been raised a few inches since the death of Rouse. 

In rebuttal, the plaintiff, on reflection, testified that the 
washerwoman who washed her husband’s clothes which 
he had on that day, gave her his purse Saturday evening 
or night; that he had given her what money he had, and 
had none, but kept a little buckskin purse; the latter he 
did not have when brought home. She stated also that 
her husband had a bunk for sleeping about midway of the | 
bridge, and slept there every night. A witness for the 
plaintiff testified that he had measured the brace, and that 
at its foot it was two feet and three inches from the wall 
of the bridge; that the indentation on the edge of the 
brace was about six inches higher than the head of a man; 
that there was a slight difference in the height of the floor 
at the two sides of the brace ; and that from the indenta- 
tion on the brace to the wall was about thirteen inches, 
and the piece of wood could go through that space. An- 
other witness testified that the distance from the brace to 
the bridge was about thirty-two inches and the space at the 
height of the indentation was thirteen inches, and the piece 
of wood could be thrown there in a way indicated by him; 
that he did not know whether the place where Rouse was 
found would be a place to sleep or not, but thought it 
would hurt a man’s back if he lay there long, and did not 
think it a good place to sleep; and that a pool of blood was 
found on the floor of the bridge where the head of Rouse 
was lying, and blood was splashed against the wall a few 
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inches above his head. There was some testimony as to 
the amount the plaintiffs husband earned, the amount of 
his personal expenses, and the amount he furnished to his 
family. 

The jury found for the plaintiff $4,000. The defendant 
moved for a new trial on the following grounds: 

(1)-(4.) Because the verdict was contrary to law and 
evidence, and was excessive. 

(5.). Because the court overruled the motion for a non- 
suit. 

(6.) Because the court overruled the demurrer to the 
plaintiff’s declaration. 
(7.) Because the court, over the objection of defendant’s 
counsel, allowed plaintiff to amend the declaration by al- 
leging that her husband and herself had four minor chil- 
dren dependent upon him for maintenance and support.— 
Said amendment was objected to as illegal and contrary 

to law. 

(8.) Because the court erred, after allowing said amend- 
ment, in permitting plaintiff to submit proof of the fact 
that her husband and she had four minor children depend- 
ent upon him for maintenance and support.—The objec- 
tion was that such evidence was illegal and calculated to 
increase the finding of the jury. 

(9.) Because the court erred in charging the jury as 
follows: “ Under our law, the plaintiff may recover the 
full value of the life of the deceased, as shown by the evi- 
dence. To reach a just conclusion in a suit brought by a 
wife for the homicide of her husband, if he appear to have 
been without fault, the jury are to inquire what would be a 
reasonable support for the wife and children according to 
the circumstances in life of the husband, as they existed 
at his death, and as they may be reasonably supposed to 
exist in the future, in view of his character, habits and oc- 
cupation and prospects in life; and when the annual 
money of that support has been found, to give as damages 
its present worth, according to the expectation of the life 
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of the deceased, as shown by the indicia, would be a fair 
rule.” 

(10.) Because the court erred in charging the jury as 
follows: ‘* While, in order for a railroad employé to recover 
against the company for an injury sustained in connection 
with his employment, he must be blameless in connection 
therewith and the company negligent, yet when the em- 
ployé shows either that he was blameless or the company 
negligent, a presumption of the other arises, and the onus 
of proof is shifted to the defendant. To state the propo- 
sition in another form: If Mrs. Rouse has shown you that 
the homicide of her husband was caused by the railroad 
company, and that, at the time of the homicide, her hus- 
band was without fault and blameless, the law then pre- 
sumes, until the contrary appears, that the company was 
to blame; or, if she has shown to you, on the other hand, 
that the company was to blame, was guilty of negligence, 
the law then presumes, until the contrary appears, that he 
was not to blame. So that, in order for the plaintiff to 
make out a prima facie case, she must go no further than 
to show by evidence one or the other of these two proposi- 
tions—either that he was not to blame, or the company 
was.” 

(11.) Because the court erred in refusing to give in 
charge to the jury the following: “If you believe that the 
defendant’s agents exercised all reasonable care and dili- 
gence in loading the tender with wood, and ran the train 
in a prudent, careful manner, and was guilty of no negli- 
gence, then the plaintiff cannot recover in this case.” 

(12.) Because the court erred in refusing to give in 
charge to the jury the following: “ You will reconcile all 
the testimony of all the witnesses, allowing each witness 
to speak the truth, the law not imputing perjury to either, 
and in doing that, if you shall conclude that the piece of 
wood was not on the tender of the last train, then you 
should find for defendant.” 

(13.) Because the court erred in refusing to give to the 
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jury the following charge in the language requested, to- 
wit: “There is but one ground on which an employé can 
recover, and that is when there is no fault on his part— 
when he is entirely faultless. Therefore the employé must 
exercise ordinary care and diligence to prevent an injury 
to his person; he must be wholly without fault. If both 
are at fault, if he contributes anything in the way of neg- 
ligence, and the employé is also at fault, then he could not 
recover. If neither is at fault, and the company show 
they have exercised reasonable care and diligence, then 
he could not recover, because it would be an accident. He 
must show that he is without fault and the burthen is upon 
him.” 

(14.) Because the court charged as follows: “ Yet when 
the employé shows either that he was blameless, or the 
company was negligent, a presumption of the other arises, 
and the onus of proof is shifted to the defendant.” 

(15.) Because the court charged as follows: “Or, if the 


plaintiff has shown to you, on the other hand, that the 
company was to blame—was guilty of negligence,—the law 
then presumes, until the contrary appears, that he was 
not to blame.” 


The motion was overruled, and the defendant excepted. 


Lyon & GresoaM; KE. A. Hawkins, for plaintiff in error. 


Gurerry & Son; B. P: Houtis; E. G. Simmons, for de- 
fendant. 


BLEcKLEY, Chief Justice. 


1. In a suit by a wife for the homicide of her husband, 
the number of minor children is not in issue, nor is their 
means of support. The 7th ground of the motion for new 
trial complains that the court permitted an amendment to 
be made to the declaration, introducing the children into 
the case and alleging something in relation to their support. 
The declaration, we find, does mention that there are four 
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minor children, and that they and the plaintiff were de- 
pendent upon the deceased for a support. That is not 
matter upon which an issue could arise in such acase. It 
did no harm, however, to introduce the names and number 
of the children into the declaration, because the statute 
contemplates that the recovery had, if any, shall descend 
to the wife and children, just as though the husband had 
left that much estate in personalty of any sort. The men- 
tion of the children in the declaration would serve as a 
sort of register of the persons interested in the recovery. 
There was probably no impropriety in mentioning the chil- 
dren; but it was not matter that was necessarily to be 
presented in the declaration. No issue could be taken on 
it properly ; and while we rule that it did no harm, and 
is not matter for reversal, we hold that it was not essential 
in any respect to the case. Complaint is made (and we 
intend this ruling to cover that point also) in the 8th 
ground of the motion for new trial, that evidence was ad- 
mitted as to the support of the children and wife. We 
think this evidence was altogether irrelevant, and ought to 
have been excluded. Yet its admission in such a case as 
this would furnish no cause for new trial, if no more im- 
portant error had been committed. 

2. The declaration was demurred to and the demurrer 
overruled. Without considering whether that was proper 
matter for a motion for new trial (and it is not otherwise 
presented in this case), we hold, that the declaration set 
forth a cause of action, and was good against general de- 
murrer; and there is no special demurrer in the record. 
If there had been a special demurrer, there was nothing 
for it to affect except the irrelevant allegation touching 
support of the children and wife. 

3. A motion was made fer nonsuit, and overruled. We 
think the evidence was ample to justify the denial of a 
nonsuit. The evidence showed that a certain piece of fuel 
that ought never to have come in contact with the bridge- 
keeper’s head had killed him. The place for that fuel 
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was either in the wood-rack some miles distant from th? 
bridge, or on the tender, or in the furnace; and it was 
found shortly after the passing of trains lying in the bridge, 
this man lying there with it, dead, his head mashed with 
that piece of wood. The wood was so much out of place, 
and the accounting for its being there was so imperfect, 
even to the last, that the jury were well warranted in con- 
cluding thatit came there by the negligence of the railroad 
company, in the manner alleged in the declaration, and 
that it killed the plaintiff's husband in consequence of that 
negligence. There is some mystery about the case; but 
juries have no more important function than to solve mys- 
teries; and we cannot say that they rendered any improper 
solution in their verdict, but, on the contrary, can say that 
when the plaintiff closed her evidence, the jury could well 
conclude that there had been negligence. The motion to 
nonsuit the case was, we think, founded on an entire mis- 
conception of the strength of this evidence. 

4, Certain requests to instruct the jury were made by 
the defendant’s counsel and denied. They are set forth 
in the 11th, 12th and 13th grounds of the motion. In so 
far as they were legal, they were covered by the general 
charge. There isone of them embraced in the 12th ground, 
which has a tail to it that involved the decision of a ques- 
tion of fact by the judge. That part of the request in- 
voked an instruction to the effect that, unless the injury was 
caused by the last train of three, there could be no recovery. 
Suppose the facts show that it was the last train, if any. 
It was not for the judge to determine what train it was; 
and the request, as to that part of it, was founded upon 
the theory that the judge could sit there and hear the evi- 
dence, and push out of the case with his own mind all of 
it but what he thought was the real cause of the injury 
complained of, which he had no power to do. 

5. The charge of the court touching fault, change of 
onus, and presumption, was in accordance with the well- 
settled law of this State. The 10th,14th and 15th grounds 
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of the motion for new trial are virtually an attack upon 
some half dozen decisions, or more, rendered by this court 
with reference to what will change the onws in an action 
by an employé of a railroad, or his widow, and what will 
not, and on the effect of proving fault in other employés 
of the railroad in relieving the injured employé from the 
presumption of fault on his part, etc. Of course it is idle 
for this court to be constantly repeating its well-considered 
rulings on any question ; and we simply pass these grounds 
with the remarks that I have made. 

6. The measure of damages in an action by a wife for 
the homicide of her husband, since the passage of the act 
of 1878 (code, §2971), is not affected by the wants of the 
family, but depends solely on the value of the husband's 
life. In estimating such value by age, habits, health, oc- 
cupation, expectation of life, ability to labor and to furnish 
care and attention to the family, probable increase or 
diminution of that ability with lapse of time, rate of 
wages, etc., etc., the necessary personal expenses of the 
husband should be deducted, and the balance, reduced to 
its present value, would be the value of the life. The 9th 
ground of the motion for new trial sets forth a part of the 
charge of the court complained of, which recognizes an 
estimate made upon what would be required to support 
the wife and children, in arriving at the amount of dam- 
ages. We hold that this element has nothing whatever to 
. do with the question. Ifa man’s family is expensive or 
inexpensive, and he is killed without any justification, his 
wife, if she sues alone, or his children, if he has no wife, 
can recover the value of his life; it matters not how they 
have been accustomed to be supported, or what their 
wants are or have been. It is simply a question of valu- 
ing that man’s life ; and in making such valuation, he ought 
to be treated as any other producer, chargeable upon his 
income with his personal expenses—his own individual 
personal expenses. These would diminish his value to his 
family or his estate. Ascertain what his value to his 
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family, including his earnings or income, would be, arrive 
at the gross amount, then deduct from it what he would 
have to lay out as a producer to render the service or to 
acquire the money that he might be expected to produce, 
reduce the whole net result to its present value, render a 
verdict for it, and the recovery would be sustainable. 73 
Ga. 325. 

Solely because of error in charging the jury as set forth 
in the sth ground of the motion, the judgment of the court 
below is reversed. 


THE Grorerta Miuitary AcADEMY vs. ESTILL. 


. Where a corporation was organized, not only to build a school- 
house, but also to supervise and carry on a school, when it ap- 
pointed and held out to the world its superintendent as general 
agent, it became liable for the contracts made by such agent with- 
in the scope of its business entrusted to him, including not only 
teaching, but also the making of such publications as would ad- 
vance the interests of the academy entrusted to him. 

. A lease to the superintendent and private contracts with him, un- 
known to the world, cannot affect one who contracted with the 
agent, who was using the means usual and necessary for effectu- 
ally doing the work committed to him by the principal. 

. These principles are especially applicable to agents of corporations 
aggregate, because such bodies can act only through agents. 


November 9, 1886. 


Principal and Agent. Corporations. Education. Con- 
tracts. Before Judge Harpren. City Court of Savannah. 
July Term, 1886. 


John H. Estill brought suit against the Georgia Military 
Academy on an open account for printing amounting to 
$383. The defendant pleaded the generalissue. The case 
was submitted to the presiding judge without a jury, the 
evidence showing, in brief, the following facts: B. J. Bur- 
gess had been conducting a military school in Savannah 
under the name of the Georgia Military Academy. On 
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June 6, 1883, a corporation was formed under that 
name. In the petition for incorporation, it was stated that 
the academy was about to be established, having for its 
object the education and instruction of youth, and power 
was asked, among other things, to make by-laws for the 
government of the corporation and for the regulation and 
government of the academy; and the order of incorpora- 
tion stated the general design to be the establishment and 
maintenance in the city of Savannah of an academy or 
school for the education of youth in the various branches 
of knowledge, etc. Burgess was elected superintendent, 
and he published in the Savannah Morning News that the 
academy was incorporated and governed by a board of 
trustees and that he was the superintendent, etc. The min- 
utes of the corporation showed that the duties of various 
officers were specified, including those of the secretary and 
treasurer, and that a resolution was passed that was 
appointed superintendent and should be under the gen- 
eral supervision of the board, and the academy might be 
leased to.him for a term of years. Burgess had not then 
been appointed. Upon his appointment, the building was 
leased to him, and by the terms of the lease, he was to 
furnish the building and conduct the school at his own 
expense and receive such rates as he might think proper; 
also make rules and regulations for the government of the 
school, subject to the general revision of the trustees. 

In 1884, Burgess went to the office of the Savannah News 
and proposed to have some printing done. The account 
was made against the Georgia Military Academy by his 
direction. The plaintiff testified that the work was done 
for Burgess in the character of superintendent, and would 
not have been done for him individually, but that he did 
not know what authority Burgess had to make the bill. 
The catalogues, which formed a portion of this printing 
stated the names of the trustees and instructors, that Bur- 
gess was superintendent, etc. 

The president of the board of trustees testified that he 
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saw the advertisement and catalogues when they were 
issued, but that Burgess had no authority to make the bill 
against the corporation; that none of the items of it were 
authorized by the board; that he had no idea they were 
printed at the expense of the academy; and that the bill 
was not presented to him until 1884, after Burgess had left 
the city. He admitted that the work for which the bill 
was made was such as was proper and usual. 

The presiding judge rendered judgment for the plaintiff 
for the amount sued for. The defendant moved for a new 
trial, on the ground that the verdict was contrary to law 

and evidence, and without evidence to support it. The 
' motion was overruled, and the defendant excepted. 


LesteR & Ravens, for plaintiff in error. 
R. R. Ricwarps, by brief, for defendant. 
Jackson, Chief Justice. 


J. H. Estill sued the Georgia Military Academy, a cor- 
poration located in Savannah, on an account for printing 
done for the academy in advertising it in the Savannah 
Morning News, and in printing circulars for the academy 
touching the school, its officers, studies, advantages, etc. 
The account was made by B.J. Burgess, as superintendent 
of the academy, and the judge of the city court held the 
academy responsible. The question made by the assign- 
ments of error is, when analyzed, was the superintend- 
ent authorized to make the account and have it charged 
to the corporation? 

1. The corporation was organized, not only to build a 
school-house, as contended for by plaintiff in error, but to 
supervise and carry on the school,as we understand its 
charter. When it appointed and held out to the world its 
superintendent as general agent, it became liable for the 
contracts made by the agent within the scope of its busi- 
ness entrusted to him. What was that business? Not 
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only to teach, as we think, but to make such publications 
as will advance the interests of the academy entrusted to 
the superintendent. Code of Georgia, §§2194, 2204. 

2. The lease to the superintendent and private contracts 
with him, unknown to the world, cannot affect the con- 
tractor with the agent using means usual and necessary 
for effectually doing the work committed to him by the 
principal. Oode, §2196. 

3. These principles are especially applicable to agents 
of corporations aggregate like this, because such bodies 
corporate can act only through agents. Zhe Scofield Roll- 
ing Mill vs. The State, 54 Ga. 635-638-9. 

It is believed that these principles, applied to the facts 
represented at the head of this opinion, required the judg- 
ment rendered by the judge of the city court of Savannah 
and make further comment unnecessary. 

Judgment affirmed. 


THE SAVANNAH, FLoRIDA AND WESTERN Rattway Com- 
PANY vs. PritcHarD, Mattuews & Company. 


1. If a still-worm, to be used in the manufacture of turpentine, was 
shipped over a railroad and its connecting road, to be delivered 
at a point on the latter line, and it was delayed and not delivered 
by the second road until finally hunted up by the owners, the 
contracting road was liable for any injury resulting from the de- 
lay. . 

2. Where, by reason of such delay, crude turpentine overflowed the 
boxes made to catch it and was lost, the owners having no barrels 
in which to deposit it, the value of the material so lost could b 
recovered. 

(a.) In such a case, the plaintiffs could recover the necessary ex- 
penses incurred in finding the still-worm, which had been carried 
from a depot of the railroad and delivered to another person, and 
in taking possession thereof. The result of such search mitigated 
the damages and formed a proper claim against the defendant ; and 
it could not complain of acts which inured to its benefit. 

(b.) The damages found in this case were not excessive. 

(c.) It was the province of the court to interpret the written contract 
of affreightment, and his interpretation in this case was correct. 
February 1, 1887. 
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Railroads. Damages. Negligence. Contracts. Prac- 
tice in Superior Court. Before Judge Harpren. City 
Court of Savannah. July Term, 1886. 


To the report contained in the decision, it is necessary 
to add only that the testimony for the plaintiff showed, in 
brief, as follows: They bought a still-worm from McMillan 
Bros., of Savannah, and directed it to be shipped to Lum- 
ber City, with freight to be collected at destination, which 
was done. In order to transport freight from Savannah 
to Lumber City, it was carried from Savannah to Jesup by 
the Savannah, Florida and Western Railway, and thence 
to Lumber City by the East Tennessee, Virginia and Geor- 
gia Railway, a connecting line. The receipt given at 
Savannah by Walsh, the agent of the defendant, was as 
follows: 


‘* SavannaH, March 10, 1883. 
‘‘ Received from McMillan Bros., in good order, at 8., F.& W. R. R. 


Marks: ARTICLES : 
Pritchard, Matthews & Co., One still-worm, 
Lumber City, Ga. 3 grate bars. 
Walsh. Charged.”’ 


The worm was carried to Cochran, on the line of the East 
Tennessee, Virginia and Georgia Railway, and there, by 
mistake, delivered to Frazier & Company, and by them 
carried some miles into the country. One of the plaintiffs 
went in search of the worm, and more than a month after 
its loss found it, and it was forwarded to its proper destina- 
tion. It had the names of plaintiffs marked on it. Plain- 
tiffs claimed to recover the expenses incurred in the search, 
wages of employés during the delay caused by the error 
in delivery, and the value of 86 barrels of crude turpen- 
tine alleged to have been lost by reason of the want of 
the worm to complete the process of manufacture. On 
cross-examination, one of the plaintiffs testified that his 
idea was that the railroad which was negligent should pay 
the damages, and not the other. He «tated, however, 
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that he knew nothing of the arrangements or contracts 
between the two companies, and that his idea was merely 
his own, and not based on anything which passed between 
him. and the agents or officers of the defendant. He testi- 
fied also that the plaintiffs had boxed a stated number of 
trees, making 114 crops; that they estimated to dip 30 
barrels of crude turpentine from each crop; that all the 
barrels which they had for that use, as well as. their ket- 
tle, were full; that if the crude turpentine was not dipped 
at the proper time, it would run over and be lost ; and that 
about 86 barrels of turpentine were so lost by the delay, 
the exact amount of which he could not state. 


CuisHoLm & Erwnsy, for plaintiff in error. 
GARRARD & MELDRIM, for defendants. 


Hatt, Justice. 



















The plaintiffs, who were engaged in gathering crude 
turpentine and manufacturing it into spirits and rosin, 
brought suit against the Savannah, Florida and Western 
Railway Company for failing to deliver to them the worm 

of a turpentine still which they had shipped by their road, 

from Savannah to Lumber City, on the East Tennessee, 

Virginia and Georgia Railroad. It seems from the evidence 

that the worm was carried to Cochran, on the latter rail- 

road, where it was delivered in the depot, and from there 
it was carried to the distillery of another party, some eight 
miles into the country. After various efforts to trace the 
missing worm, and considerable expense incurred to find 
it, it was at length reclaimed by its owners from the party 
to whom it had been delivered, six weeks having elapsed 
between the time it should have been received at Lumber 

City and when it was actually received and put to use by 

the plaintiffs. During all that time, their machinery and 

hands employed in running it were idle, and the tree boxes, 
from which the crude gum was gathered, had run over, 
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and much of it was wasted for the want of barrels in which 
to deposit it; and such loss would not have occurred had 
the worm come to hand at the proper time and the plain- 
tiffs been enabled to use their still. The principal. loss 
was in the crude turpentine, estimated at eighty-six bar- 
rels, the value of which was $4 a barrel. Plaintiffs had a 
verdict for $564.70, which was the amount of the entire 
damages proved, less $16. Defendant made a motion for 
new trial, which was overruled, and the defendant ex- 
cepted. 

(1) to (5.) The first five grounds of the motion alleged 
that the verdict was contrary to law, and evidence, decid- 
ediy and strongly against the weight of evidence, con- 
trary to the charge of the court, and excessive. 

(6.) The sixth ground alleges error in the following 
charge: “If it be shown to the satisfaction of the jury 
that the Savannah, Florida and Western Railway Com- 
pany received goods consigned to some.one point on their 
connecting road, and they receipted for it as delivered to 
them to be delivered at that point, the receipt is prima 
facie evidence of a contract on their part to deliver it, and 
is subject to rebuttal by proof only, and not by presump- 
tion.” The error assigned is that the charge incorrectly 
states the terms of the receipt given for the still-worm, 
and erroneously instructs the jury that the receipt put in 
evidence was prima facie evidence of the contract on the 
part of the defendant to deliver the still-worm at the point 
of destination. 

(7.) Because the court erred in charging further, in that 
connection, that “if plaintiffs, or any one or all of them, 
had an idea in their own minds that the liability was on 
each connecting road for such damage as might occur 
through the default of such road, that was an opinion of 
law which might or might not be correct, but would not 
affect the contract, unless known to the other party; that 
is to say, the opinion of Mr. Pritchard, one of the plaintiffs 
(if he had such an opinion), that the Savannah, Florida and 
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Western Railway Company would only be liable as far as 
Jesup, would not affect the legal liability of the railroad 
any more than he would be affected by the opinion of the 
railroad as to its idea of what its right was. Unless there 
be a consensus between them, the law would govern, and 
‘the coniract would not be affected by the opinion;” the 
special errorin the charge being that it took away from the 
consideration of the jury the construction put upon the 
contract by Pritchard, one of the plaintiffs. 

(8.) Because of error in the following charge: “If it 
be shown that they received goods consigned to a point on 
a connecting railway, that would be prima facie evidence 
that they so undertook to deliver it, and to set that aside 
would require testimony which would satisfy the jury of 
another intention on their part known to the other party ;” 
the error assigned to said charge being that, under the facts 
testified to in the case, the defendant did not undertake to 
deliver the goods at a point beyond its own line, and the 
receipt of the goods was not prima facie evidence of a 
contract to deliver beyond its own line. 

(9.) Because the court charged: ‘“ When a person has 
been put by another in a position where he is about to 
suffer pecuniary loss, it is the duty of such person to make 
the pecuniary loss as light as he may reasonably be able 
todo. If Mr. Pritchard, or the firm, by the failure of the 
property being delivered, found he was going to suffer 
pecuniary loss, it was his duty to the corporation he ex- 
pected to hold responsible to make the loss as light as 
possible, and any reasonable steps which he might have 
taken in this line and with a view of lessening the damage, 
either by lessening the time of delay, or facilitating the 
road to carry out its part of the contract, if there was a 
contract, would be a proper subject-matter for legitimate 
charge for damages ;” the error assigned being the right of 
the plaintiff to hold the defendant for the expenses in- 
curred by Pritchard in looking for the still-worm. 

(10.) Because the verdict of the jury is contrary to that 
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part of the charge of the court which instructs them as to 
damage claimed for alleged loss of eighty-six barrels of 
crude gum, which charge was as follows: “‘ My attention has l, 
been called tothe fact that I have not charged with reference 
to the eighty-six barrels of crude gum. If there has been 
a loss which is directly but not altogether, attributable to 
this delay, and against which loss ordinary and reasonable 

prudence and care would not have prevented, then if dam- 

ages are to be given at all, they should include such loss; 

but if damage did not directly come fram the delay in get- 

ting this still, or if it be that the damage could have been 

avoided or lessened by reasonable care and diligence on 

the part of the plaintiff, then they cannot recover for that 

part of the claim. I mean this: that if they could, by 

reasonable care and diligence, have avoided the loss of the 

gum, they cannot recover; if they could have avoided the | 
loss of a part or any of it, they cannot recover for such 
portion.” 


There are two questions, and only two, made by this 
record : 

1. The first is as to the liability of the defendant for the 
delay in delivering the stil!-worm, which occurred on the 
connecting road, at the point to which it was consigned, 
and to which the defendant had contracted to carry and 
deliver it. Of its legal liability for this default, we think, 
under the decisions of this court, there can be no doubt. 
See Central Railroad vs. Dwight Mfg. Co., 75 Ga. 609; 
Falvey vs. Ga. R. &.,76 Ga. 597. 

2. The material question in the case, however, is, whether 
the court gave the jury the correct rule as to the measure 
of damages, especially in the charge as to the item of loss 
of the crude turpentine. That loss, as we think, was the 
natural and legal result of the defendant’s negligence. 
The claim on that account did not rest upon expected 
profits, but the loss of the material from the manufacture 
of which it was expected profits would be derived. These 


questions were fairly submitted to the jury, and there was 
v 77-27 
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evidence, under thé repeated ruling of this court and other 
courts, which justified their finding in this respect. Had- 
ley et al, vs. Baxendale et al.,9 Excheq. 341; 1 Sutherland 
on Damages, 71, 77, 93, on the last of which pages it is 
said that the party injured is entitled to recover all his 
damages, including gains prevented, as well as losses sus- 
tained, and this rule is subject to but twoconditions: that 
the damages must be such as may fairly be supposed to 
have entered into the contemplation of the parties when 
they made the contract; that is, must be such as might 
naturally be expected to follow its violation; and they 
must be certain both in their nature and in respect to the 
cause from which they proceed. Ga. 2. R. vs. Hayden, 
71 Ga. 518; code, §§2944, 3072, 3073, 3074, cited and com- 
mented on in that case; Willingham vs. Hooven, Owens, 
Rentschler & Co., 74 Ga. 233, Stewart vs. Lanier House 
Co.,75 Ga. 582.* 

- There is very little doubt that the plaintiffs were en- 
titled to recover the necessary expenses incurred in find- 
ing the still-worm and taking possession of the same. The 
result of that search mitigated the damages that would 
have formed a proper claim against the defendant. It 
should not complain of acts which inured to its benefit. 
We cannot conclude, from anything that appears in this 
record, that the finding in favor of the plaintiff is excessive, 
or in this respect contrary to the amount of actual dam- 
ages proved to have been sustained by the plaintiffs. It 
was the province of the court tointerpret and construe the 
contract of affreightment made between the plaintiffs and 
defendant, and we agree with the judge in his interpreta- 
tion of this contract ; in fact, we think the charges excepted 
toeminently correct and clearly and happily expressed. 
Judgment affirmed. 


*On deviation and delay, and the measure of damagestherefor, see71Am Dec. 
291; 62 JJ. 409; 79 Id. 375. (Rep). 
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. Though an arrest without warrant be justifiable, yet to detain the 
prisoner longer than a reasonable time for suing out a warrant, 
then to handcuff him, carry him out of the county, and there in- 
carcerate him for days, under no warrant whatever, is false impris- 
onment, if not kidnapping, and a finding by the jury of twenty-five 
dollars damages is no compensation for the injury. 

2. The case,in any view of it, not being one for nominal damages 

only, it was error to suggest to the jury that a finding of one cent 

was legally possible under the declaration. 


February 26, 1887. 





















False Imprisonment. Damages. Verdict. Charge of 
Court. Before Judge Bower. Mitchell Superior Court. 
March Term, 1886. 









W. T. Potter sued G. W. Swindle for false imprison- 
ment, laying his damages at $5,000. 

On the trial, the evidence for the plaintiff was, in brief, 
as follows: He was a school-teacher in Alabama, and was 
a peaceable man of good general character. In Septem- 
ber, 1884, he started to Florida and passed through Mitchell 
county, Georgia, en route. There he was arrested by the 
sheriff of that county, the defendant. On inquiry as to 
the reason, the defendant informed him that he was ar- 
rested as an escaped convict from Tangipahoa county, 
Louisiana. He protested that he was not the man, and. 
exhibited his license to teach in Alabama and an account 
book with a merchant there. He was examined by a phy- 
sician for marks on his person corresponding to those des- 
cribed as on that of the convict, but nothing was found 
except a vaccination mark on his arm. He had had a 
stroke of paralysis in his childhood which impaired the 
use of his left arm and caused a dragging or shuffling in 
walking with his left leg. The description of the escaped 
convict’s hair, eyes, ete. did not correspond with those of 
the plaintiff. It was contained in a card offering a reward 
for the convict’s arrest, and stated, among other things, 
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that he had been shot in the left arm, causing it to perish 
away above the elbow, and that he had also been shot in 
the left leg above the knee. The plaintiff was arrested on 
Friday, September 26. Le caused a telegram to be writ- 
ten to a judge of probate in Alabama, which defendant, 
who had his pocket-book, promised to send. Plaintiff was 
guarded that evening and night. The next morning, the 
defendant told him he had not sent the telegram, but had 
telegraphed an officer in Louisiana, and had received a 
reply that the latter would be there as soon as possible, 
and directing thatthe man beheld. The plaintiff insisted 
that he was not the man, and wanted and asked for an op- 
portunity to identify himself, but this was refused. He 
was then handcuffed and carried to Albany and put in jail, 
where he was kept until about twelve o’clock at night on 
the following Wednesday. The Louisiana official then ar- 
rived, stated that he was not the right man, and that he 
was released, so far as he (the official) was concerned ; but 
the jailer declined to let him out until about noow on the 
next day, when he received a telegram from the defend- 
ant. He was not the convict sought, and had never been 
in the State of Louisiana-in his life. 

The evidence for the defendant was, in brief, as follows: 
A notice was sent out by officials in Louisiana offering a 
reward for the arrest of one William Berry, an escaped 
convict, who had been convicted of manslaughter, and 
giving a description of him. The plaintiff fitted that de- 
scription very accurately. The defendant arrested him, 
and had him examined by a physician and carried him before 
a justice of the peace, but swore out no warrant. These 
and others thought the plaintiff was Berry, and the justice 
advised the defendant to hold him. The defendant asked 
the plaintiff for the names of persons who could identify 
him. The plaintiff seemed very careless about the matter, 
and gave no names except one judge of probate. The de- 
fendant telegraphed to him, but received no reply. The 
plaintiff said he did not know the sheriff of his county; 





OCTOBER TERM, 1886. 421 


Potter ve. Swindle. 


knew of a former sheriff, but did not want a telegram sent 
tohim. Hesaid also that he had killed a manin Alabama, 
but could not be hurt for that. He had a withered arm and 
leg; on his left arm was a scar which might have been 
from vaccination or from awound; and these marks fitted 
the description of Berry. The defendant telegraphed to 
the sheriff in Louisiana, and on receipt of a telegram from 
him, asking that the man be held, he handcuffed the plain- 
tiff and carried him to jail; did not abuse him, but treated 
him kindly. When the arrest was made, the defendant 
had his pistol in his hand. The plaintiff said he had one 
in his baggage, and it was a damned good thing for defend- 
ant that he did not have it with him, or he would not be 
arrested. He cursed and abused defendant and seemed 
dangerous; hence he was handcuffed. After his release 
and on his return to the place of arrest, the defendant de- 
livered his property to him and paid his expenses and his 
hotel bill for one or two days. He acted in good faith 
and had no ill-will against the plaintiff. 

The jury found for the plaintiff $25. He moved for a 
new trial on the following grounds in substance: 

(1.) Because the court erred in charging the jury that, 
under the declaration in this case, they would be author- 
ized to find any amount between one cent and five thou- 
sand dollars, the sum sued for, but could not find more 
than five thousand dollars. 

(2.) Because the verdict was contrary to law and evi- 
dence, and so small as to show bias or prejudice on the 
part of the jury. - 

The motion was overruled, and the plaintiff excepted. 


D. H. Por, for plaintiff in error. 


I. A. Busu, by J. H. Lumpxry, for defendant. 


Bueck.ey, Chief Justice. 


A citizen of Alabama was traveling through Georgia, 
going to Florida. In passing a county town, he was noticed 
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and happened to be compared with the description of an 
escaped convict who was under sentence in the State of 
Louisiana. The sheriff having that description, and think- 
ing, from the almost perfect fit of the same to the unknown 
traveler, that he was the man described, arrested him, and 
carried him before a justice of the peace, and the justice 
of the peace advised that he be detained. No warrant was 
sued out against him. The sheriff handcuffed him and 
carried him to the jail of an adjoining county, and impris- 
oned him several days, until some one came from Louis- 
iana, inspected him, and determined that he was not the 
escaped convict; and then he was turned out of jail and 
permitted to pursue his way. He brought his action for 
this outrage against the sheriff, which was tried, and the 
jury found a verdict in his favor for $25 damages. 

1. Though an arrest without warrant be justifiable, yet 
to detain the prisoner longer than a reasonable time for 
suing out a warrant, then to handcuff him, carry him out 
of the county, and there incarcerate him for days under 
no warrant whatever, 1s false imprisonment, 1f not kidnap- 
ping, and a finding by the jury of $25 is no compensation 
for the injury. 

Kidnapping is defined in §4367 of the code, and seems 
to be a close neighbor to this transaction. The very least 
that could be made out of the facts would be a gross case 
of false imprisonment. Code, §4364; 63 Ga. 513. 

The statute authorizes the jury in certain cases (and this 
is one of them) to give exemplary damages, by way of de- 
terring the defendant from repeating the tort, or commit- 
ting similar torts. Code, §3066. But here, asit would seem, 
the jury attempted to teach the plaintiff by sad experience 
not to bring any more such actions. We think they looked 
exactly to the contrary of the direction in which they should 
have looked. Their object seems to have been to discour- 
age men from asking legal redress for grave injuries, instead 
of making the violators of law smart for injuries inflicted. 

It is plain that, although this arrest may have been justifi- 
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able, the sheriff deliberately, and apparently thoughtfully, 
declined to observe the law, which commanded him, if not 
expressly, by clear implication, to obtain a warrant within 
a reasonable time. Code, §4725; Jd. §56; 63 Gua. 518. 
He went before a justice of the peace, and that proves 
that he had a reasonable time. He declined even to ap- 
ply fora warrant, and took this man to an adjoining county, 
handcuffed like a criminal, put him in jail, and confined 
him there a number of days. It is obvious that he had 
no more right to treat the plaintiff in that manner than 
the plaintiff had to treat him so. It would have been just 
as much a $25 case for damages if the Alabama citizen 
had captured the sheriff and carried him to Albany, hand- 
cuffed, and put him in jail. Even if this man had been 
guilty, if he had been the escaped convict that he was 
supposed to be, he ought to have had heavy damages, or 
at least full compensatory damages, for such an outrageous 
violation of law on the part of the sheriff. If anybody 
ought to keep the law, it is those who are engaged in its 
administration. What excuse can an officer have for not 
obtaining a warrant when he has made a legal arrest with- 
out one? If officers of the law can be tolerated in. violat- 
ing the law in this manner, what inducement has anybody 
to abide by the law? 

2. We think such a verdict could hardly have been ren- 
dered by an impartial jury but for an error committed by 
the court initscharge. The court instructed the jury that 
under the declaration they might find for the plaintiff any 
amount from one cent to $5,000, the limit of the damages 
alleged in the declaration. This was equivalent to telling 
the jury that they might give nominal damages, or com- 
pensatory damages, or exemplary damages, just as they 
thought. proper. These were not appropriate instructions 
m such acase. It is no case for nominal damages. It is 
no case for one cent, or any small number of cents, under 
the evidence, and the jury ought not to have been turned 
loose by the charge of the court to consider the question 
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of nominal d....ages at all. Possibly, if that error had not 
been made, the verdict would not have been so grossly in- 
adequate. 

The case, in any view of it, not being one for nominal 
damages only, it was erroreven to suggest to the jury that 
a finding of one cent was legally possible under the evi- 
dence. 

Judgment reversed. 


Banks e¢ al. vs. ZELLNER et al., executors. 


Where, within seven years from the rendering of a judgment, an ex- 
ecution was issued and an entry of levy was made by the sheriff, 
which levy was dismissed by the court, this was sufficient to pre- 
vent the judgment from becoming dormant. 


February 26, 1887. 


Judgments. Statute of Limitations. Before Judge 
Boynton. Monroe Superior Court. August Term, 1886. 


On December 31, 1877, a 7fi..fa. in favor of Thomas Dew- 
berry against Joseph R. Banks, principal, and William B. 
Davis, security, was levied on certain property as the 
property of Davis, who interposed an affidavit of illegality 
on several grounds, all of which, the court states in his 
judgment, were dismissed on demurrer or withdrawn, ex- 
cept one. That one set up that the fi. fa. was barred by 
the statute of limitations, seven years having elapsed be- 
tween the time of its issuance and the time of making a 
legal entry thereon by a proper officer. The ji. fa. was 
dated November 23, 1866, and was for a principal amount, 
and interest calculated to September 1, 1866. It stated 
that it was based upon a judgment lately recovered. There 
were two credits entered on the fi. fa., both dated April 1, 
1868. On August 26, 1873, there was an entry of a levy 
by the sheriff. At the August term, 1877, of the superior 
court, this levy was ordered to be dismissed on the ground 
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that no written notice thereof had been y.....». The pres- 
ent levy was dated December 31, 1877. 

The case was submitted to the presiding judge without 
a jury. He overruled the affidavit of illegality, and or- 
dered the fi. fa. to proceed. The defendants excepted. 


A. D. Hammonp; T. B. Capaniss, for plaintiffs in error. 
E. W. Beck; W. D. Sronz, for defendants. 
BLANDFORD, Justice. 


The question in this case is, whether a judgment is 
dormant upon which a writ of execution issued within 
seven years, and upon which the sheriff returned that he 
had levied the same on certain property, which Jevy had 
been dismissed by the court, this return of the officer being 
within seven years from the return of the judgment. 

We think it is quite clear that the judgment is not, dor- 
mant, under section 2914 of the code, which says that no 
judgment shall be enforced after the expiration of seven 
years from the time of its rendition, when no execution has 
been issued upon it; or when execution has been issued, 
and seven years have expired from the time of the last 
entry upon the execution, made by an officer authorized 
to execute and return the same. 

This section of the code was taken from an act approved 
December 22, 1823, and is almost in the same words. 
This act of 1823 is an amendment to the act of December 
19th, 1822; and the preamble to this act recites that “a 
. contrariety of decisions having taken place in the different 
circuits of this State, as to the time when the property of 
a person against whom a judgment is entered shall be 
bound, and dormant judgments being collusively kept 
open or made the instruments of fraud on innocent pur- 
chasers, and often operate oppressively on vigilant and 
bona fide creditors,” it enacts, etc. 

The fact that an entry of a levy upon an execution by 
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the sheriff, that is tosay, that an entry is made within 
seven years from the rendition of the judgment upon 
an execution which has been issued within seven years 
from its rendition, shows it not to be dormant; and it shows 
that, while the execution may have slept for a while, it 
has waked up; that it is active and alive, and puts all per- 
sons upon notice that it is a living thing and has vitality; 
and such has been the tenor of the decisions of this court 
from the beginning. Dismissal of the levy by order of the 
court, or by order of the plaintiff, will make no difference, 
as it is the entry of the officer which gives to the judg- 
ment vitality and activity from the time of such entry. 
Vide 39 Ga. 49; 10 Jd. 184; 61 Jd. 363; Stanley vs. Mc- 
Whorter (present term). 


Judgment affirmed. 


Harris vs. Usry. 





Where, in the foreclosure of a mortgage on personalty, the principal - 
and interest were not separated, the foreclosure was fatally defect- 
ive and the fi. fa. was properly quashed on demurrer. To allow 
the principal and interest to be joined in one sum in the foreclos- 
ure would be to allow interest to be collected on interest. 


November 23, 1886. 


Mortgages. Interest and Usury. Practice in Superior 
Court. Before Judge Lumpxm. Glascock Superior Court. 
February Term, 1886. 













Eli Harris proceeded to foreclose a chattel mortgage 
against Shirley, administrator of Usry, and another. The 
mortgage was originally for $550, but had two credits upon 
it. The affidavit of foreclosure stated that “there is now 
due and unpaid on the attached mortgage the sum of two 
hundred and sixty-six dollars and sixty-nine cents.” The 
execution issued upon this foreclosure directed the levying 
officer to make the sum stated “and all accruing interest 
at the rate of per cent.,” etc. This fi. fa. was levied 


OCTOBER TERM, 1886. 427 


Garrett ve. Hitchcock. 


on the property, and a claim was interposed by Rachel 
Usry. On the: trial, the claimant moved to quash the 7. 
fa. on several grounds, one of them being that the affiant 
did not state the amount of principal and the amount of 
interest due on the mortgage. 

The court sustained the motion, and the plaintiff ex- 
cepted. 


JAMES WHITEHEAD, by brief, for plaintiff in error. 
Taos. E. Watson, for defendant. 


Jackson, Chief Justice. 


One objection made to this mortgage foreclosure by the 
claimant is sufficient, without more, to make the affirmance 
of the judgment necessary. The principal and interest 
are not separated therein. Code, §3570; Acts of 1814, p. 
393; 6 Ga. 303. 

Otherwise the judgment of foreclosure would draw in- 
terest on interest, and thus compound the interest. 

Judgment affirmed. 


GARRETT vs. HITCHCOCK. 


Where a suit was brought, alleging that the plaintiff had leased a 
tract of land from the defendant; that the latter failed to furnish 
him a good mule to work his crop; that from being crippled and 
infirm the mule was unable to do “regular plowing,’’ and that in 
divers consequential ways the plaintiff was damaged six hundred 
and thirty dollars, without alleging how much plowing the mule 
could do, such a declaration was too uncertain and indefinite to 
furnish a basis for recovery, and was properly dismissed on de- 
murrer. 


November 23, 1886, 


Damages. Pleadings. Before Judge CanswELt. Wash- 
ington Superior Court. March Term, 1886. 
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R. F. Garrett brought his action to recover $640 damages 
from Stephen Hitchcock. The body of the declaration 
was as follows: 


‘*The said Stephen Hitchcock rented to your petitioner his plant- 
ation, containing about 300 acres, more or less, for the year 1884, with 
the option of holding said plantation for four more years, at and for 
the sum of five hundred pounds lint cotton for the year 1884 and for 
1,000 pounds of lint cotton for each subsequent year. That your 
petitioner rented said plantation for the year 1884, as aforesaid, moved 
upon and took possession of the said premises upon the promise of 
said Hitchcock to furnish your petitioner with a good plough mule or 
horse with which to make his crop for the year 1884. Your petitioner 
avers that the said Hitchcock failed and refused to furnish to your 
petitioner a horse or mule according to his promise, but-did furnish 
to your petitioner a crippled and infirm mule which was not able to 
do regular ploughing. That on account of the failure of the said 
Hitchcock to perform and carry out his part of said contract, the 
crops of cotton, corn, peas and potatoes for the year 1884 were poorly 
ploughed and were damaged for the want of ploughing, to-wit, cot- 
ton $80, corn $30, potatoes #5 and peas $10. That on account of the 
failure of the said Hitchcock to furnish a horse or mule, as aforesaid, 
four acres of good cultivable land on said place lay out, to the dam- 
age of your petitioner $25. That petitioner cleared twenty-five acres 
of land on said place at a cost of three dollars per acre, and cut, split 
and put up $15 worth of fence-rails on said place with a view of hold- 
ing eaid place four more years. That on account of the failure of the 
said Hitchcock to furnish a mule or a horse, as aforesaid, your peti- 
tioner was forced to give up said place, and was thereby damaged in 
the profits of said place to the sum of one hundred dollars per annum 
to your petitioner. That the said Stephen Hitchcock refuses to pay 
your petitioner said sum of $630.’’ 


On demurrer, the case was dismissed, and the plaintiff 
excepted. 


J. A. Rosson, for plaintiff in error. 


No appearance for defendant. 
Jackson, Chief Justice. 


Garrett sued Hitchcock for breach of contract in not 
furnishing him a good mule to work a certain crop on a 
certain tract of land he had leased from Hitchcock, laying 





OCTOBER TERM, 1886. 429 


The Georgia Railroad vs. Bryans. 


his damages at six hundred and thirty dollars, which, he 
alleges, in one way.and another he could have made, and 
which he lost by reason of the mule’s not being able to do 
“regular plowing.” 

On the trial, at trial term, on oral demurrer, the action 
was dismissed, and plaintiff excepted. 

The declaration is uncertain and indefinite, if not purely 
imaginative and farcical. It is not alleged how bad off the 
mule furnished was, how much plowing it could or could 
not do, but only that it could not do “regular plowing,” 
from being “crippled and infirm;” and yet from its not 
being sound and able to do “regular plowing,” the plain- 
tiff was damaged in divers consequential ways six hundred 
and thirty dollars. The declaration does anything except 
set out plainly and distinctly a cause of action, and the 
court could not have done anything but dismiss the case, 
if the law was administered. : 

Judgment affirmed. 


Tue GrEorGIA RAILROAD vs. BRYANS. 


1. Suit having been brought by an employé of a railroad company on 
account of an injury sustained by him while engaged in coupling 
cars, and there being evidence that the plaintiff did not bring 
about this injury by his fault or negligence, the onus was shifted 
to the company to show that its agents were in the exercise of all 
ordinary and reasonable care and diligence, otherwise the statu- 
tory presumption of negligence would be against them. 

(a.) There was sufficient evidence in this case to sustain the finding 
of the jury that the plaintiff was not negligent, and that the other 
employés of the defendant were so. 

. Where, in a suit by a car-coupler for an injury sustained by him, 
he testified to the injury and the manner of its orcurrence, there 
was no error in allowing him to be asked what prevented him from 
making a eafe coupling, and in admitting his answer that the train 
was coming back t>0 fast, and that was the whole cause of it. 

(a.) This case is distinguished from those of Central R. R. vs. Kelly, 
58 Ga. 108; Central R. R. vs. DeBray, 71 Id. 406, 429; and Wylly 
vs. Gazan, 69 Id. 506, 509, 510. 


December 7, 1886. 
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Railroads. Damages. Negligence. Master and Ser- 
vant. Evidence. Before S. H. Harpeman, Esq., Judge: 
pro hac vice. Clarke Superior Court. April Term, 1886. 


Robert L. Bryans brought suit against the Georgia Rail- 
road and Banking Company to recover $6,000 damages 
for the crushing of his right thumb while engaged in coup- 
ling cars for the company. Three grounds of negligence 
were alleged: (1) that the bumpers of the two cars were 
of uneven heights; (2) that the coupling-link was too short 
and of improper shape; (3) that the engineer backed the 
engine with too much speed. 

The evidence for the plaintiff was, in brief, as follows: 
Plaintiff’ testified: On August 14, 1884, he was a train- 
hand and brakeman of defendant’s service-train. He went 
to couple two cars together and was standing by one of them 
while the engineer backed the other to it. He expected 
the engine to come back with the usual speed, but it came 
back too rapidly, and the safest thing to do was to remain 
where he was and make coupling, as otherwise the cars 
might have come together and crushed him. Usually the 
engineer slacks his speed when backing to make a coup- 
ling, but on this occasion he backed the car attached to 
the engine about a car’s length, and when within about 
six feet of plaintiff, increased the speed. Still the plaintiff 
could have made the coupling but for the fact that the 
link was too short and the bumper on one car was three 
- or four inches higher than that on the other. He could 
not tell this from looking at them where he was. The 
link was shorter than those ordinarily used in coupling 
such cars. It appeared to be long enough, but was not. 
He could not always tell the length of the link, part of it 
being in the bumper. The engineer could not see the 
plaintiff on account of a box-car. It was the duty of the 
conductor to indicate to him when he got near enough to 
the rear train. The bumpers were together before the 
plaintiff discovered the inequality in their height, and he 
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could not get out without trying to make the coupling. 
He had been coupling about a year. He used his hands 
for the purpose, and nothing else was furnished him. He 
never saw sticks or paddles used by anybody. What pre- 
vented his making a safe coupling was, in his judgment, 
that the engine was coming back too fast, and that was 
the whole cause of the accident. 

Cross-cxamination: The link was in the lower bumper. 
It is the rule of the men to put the link in the higher 
bumper ; that is the practice of the men. It is put in the 
higher bumper because you could make the coupling 
casier ; it was more dangerous to have it in the lower. I 
knew that it was more dangerous to have it in the lower 
bumper, and this link wasin the lower bumper. I found 
this link in acar. Some one else had put it there, but so 
far as the coupling was concerned, I did it all -myself. 
Nobody else was charged with that duty. It is the busi- 
ness of the coupler to put the link in the right place. I 
had time to have changed the link from one bumper to 
another, but I thought they did not need changing; I was 
left to myself to make that coupling just as I thought 
best. 

I have frequently coupled cars of different heights, and 
it was a common thing to have different height bumpers 
in the same train. When a coupler has uncoupled a car, 
he leaves the link in the rear end of the car; he does not 
carry it to the depot or put it inside the car. After that, 
when a man comes along to couple a car to it, it ig his bus'- 
ness to fix the link. The danger was to some degree in- 
creased by leaving the link in the lower bumper. The 
car that I was to couple was pushed back about a car’s 
length, and started from a standstill. When the coupler 
is ready, he lets the conductor know, and he signals the 
engineer. It all starts from the coupler, and he does it to 
suit himself. 

Hueson swore, by interrogatories, that he was the con- 
ductor of the train on which plaintiff was hurt; that the 
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bumpers were of uneven heights, there being about three 
inches difference; and that itis more difficult to couple 
when the bumpers are uneven. The link used was acom- 
_ mon straight link, which was a great deal more dangerous 
than a long link. Did not remember speed of train.- It 
might have been running a little above ordinary speed. 
The engineer was moving according to my directions. 

There was other testimony as to the nature of the injury 
and its effect on the plaintiff’s capacity to work. 

The jury found for the plaintiff $600. The defendant 
‘ moved for a new trial on the following grounds: 

(1)-(3.) Because the verdict was contrary to law and 
evidence. 


(4.) Because the court admitted, over defendant’s ob- 
_ jection, the following questions addressed to plaintiff, and 
his answers thereto: Question by Mr. Rucker: “State 
what prevented your making a safe coupling?” Answer 
by plaintiff: “It was coming back too fast.” 

Mr. Rucker: “In your judgment, that is what occasioned 
it?” 

Plaintif: “It was coming back too fast was the whole 
cause of it.”—The objection was, that the answers of wit- 
ness were in effect expressions of his opinion and conclu- 
sions from facts and not statements of facts themselves. 

The motion was overruled, and the defendant excepted. 


Jos. B. Cummine ; Geo. D. Tuomas, for plaintiff in error, 
cited, on height of bumpers: 118 Mass. 419; 84 Ill. 429; 
67 Mo. 239; 33 Mich. 256, 133; 1 Cent. R. 728. 

On risk of employé: 111 Pa. 343; Wood’s Mast. and 
Serv. §326; 8 Am. and Eng. R. R. Cas. 98. 

Negligence of employé: 3 Wood’s Rwy. Law, §383; 
Wood's Mast. and Serv. §402 ; 98 Mass. 573 ; 9 Allen, 396; 
3 H. & N. 648;50 Ga. 473; 63 /d.173; 71 Id. 423, 468. 

Opinion as to cause of injury: 1 Gr. Ev. 441; 58 Ga. 
108; 76 Jd. 459; 71 Jd. 420; 39 Mo. 94; 29 N. H. 
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J. N. Guenn; T. W. Rucker, for defendant, cited: What 
shows negligence of employé, preventing recovery ; 73 Ga. 
689, 814; 66 Jd. 173, 260; 71 Jd. 424, 408, 648, 22; Code, 
§§2947, 3067; Beach Neg. §§139, 185; Wood’s Mast. and 
Serv. §456; 63 Iowa, 210; 43 7d. 109; 71 N. Y. 228; 56 
Ga. 645318 W. Va. 579. 

Right to act on presumption of proper conduct of other 
employés: 56 Iowa, 553; 73 Ga. 744; 71 Jd. 644; 67 III. 
287; Beach. Neg. §23. 

Amount. of proof; 47 Am. R. 75. 

Duty to furnish safe tools: Beach Neg. §§123-6 ; Wood’s 
Mast. and Serv. §345. 

Coupling with hand if no stick furnished: 30 Minn. 2381; 
74 Ga. 59; 56 Jd. 647; Wood’s Mast. and Serv. §327. « 

Cause of injury, judgment of witness as to: 125 Mass. 
62; 60 Iowa, 429; 61 Jd. 452; 6 Col. 803; 19S. C. 521 
(8. c. 45 Am. R. 794); 73 Ga. 689; 1 Whart. Ev. §513 ; 66 
Ga. 172; 3 Phil. Ev. 761. 

Amount of damages: 71 Ga. 424; 66 Jd. 178, 260; 56 
id. 196 


HALtL, Justice. 


Two verdicts having been rendered in favor of the plain- 
tiff, the court refused to set aside the last and grant a new 
trial upon any of the grounds set out in the motion therefor. 
This was an action by an employé of the defendant, the 
Georgia Railroad and Banking Company, to recover dam- 
ages for an injury sustained by him in coupling its cars. 
In the performance of this duty, a portion of one of his 
thumbs was so mashed and crushed that ithad to be ampu- 
tated, as he alleges, and.as he seems to have proved, at 
least to the satisfaction of two juries, without any fault or 
negligence on his part, but by the negligent and careless 
handling of the company’s train by his co-employés, who, in 
conjunction with him, were managing and operating it. 
There is no complaint that the last finding in his favor was 

v 77-28 
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excessive, but it is insisted that he was not entitled to re- 
cover at all, under the facts of the case as proved on the 
trial, and for that reason, it is said the verdict is contrary 
to law; and further, that it is contrary to evidence; that it 
was contrary to a specified charge of the court; and lastly, 
because the court erred in admitting, over defendant’s ob. 
jection, the following questions addressed to plaintiff by 
his counsel when he was testifying in the cause: “State 
what prevented your making a safe coupling?” Answer, 
“It” (the train) “was coming back too fast.” Counsel: 
“In your judgment, that is what occasioned it?” Answer, 
“It was coming back too fast, and that was the whole cause 
of it.” The error alleged is this, that the answers were in 
effect the expression of witness’s opinion, and not state- 
ments of fact; or rather, his conclusions from facts, which 
conclusions it was the province of the jury alone to draw. 
The plaintiff's evidence developed, as causes of the injury 
the following, viz: That the bumpers on the cars to be 
coupled were of different heights; that the coupling links 
were too short and straight; that the link to be used was 
on a car belonging to another company, but lately arrived 
at the station, and was left in a most dangerous situation 
to be used by the coupler; and lastly, the improper 
speed at which the engineer brought up the train to be 
coupled to the stationary car in question. It seems that 
the train did not acquire this rate of speed until it was 
very near the car to be coupled, and that it was not and 
could not have been discovered in time to enable the 
plaintiff to give a signal to check or moderate it. 

1. There was certainly evidence that the plaintiff did 
not bring about this injury by his fault or negligence; and 
this being proved, the onus was shifted on the company to 
show that its agents were in the exercise of all ordinary 
and reasonable care and diligence, otherwise the statutory 
presumption of negligence would be against them. Code, 
§§3036, 3083 and citations under each. That the question 
as to the negligent conduct of each of the parties was 
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fairly and tully submitted to the jury is conceded, and we 
are of opinion that there was evidence sufficient to sustain 
them in finding that the plaintiff was not and that defend- 
ant’s employés were negligent; at least the judge pro hac 
vice, who presided at the trial, was of that opinion, and 
we cannot say that he abused his discretion in refusing to 
disturb the verdict, especially as it was the second finding 
in favor of the plaintiff. 

2. Nor are we clearly satisfied that the evidence objected 
to was inadmissible for the reasons assigned, or either 
of them. It is often difficult to draw the line which sep- 
arates a “‘statement” of a fact, either from “the conclu- 
sion of the witness drawn from such fact,” or his opinion 
as to what caused the damage of which complaint is made. 
This, in our opinion, is distinguishable from the cases relied 
on by the learned counsel for defendant, the first being 
Central Railroad vs. Kelly, 58 Ga. 108, in which testimony 
of the plaintiff's opinion as to the entire amount of dam- 
age suffered by him was rejected; and the second, the 
Central Railroad vs. De Bray, 11 Ga. 406, 420, where it 
was said, there is no error in rejecting the testimony of a 
witness, “ that any person with ordinary care could have 
gotten off over the skids where plaintiff did without being 
hurt; this being a conclusion which the jury might find, 
but was not such as the witness could draw for them.” 

In Wylly vs. Gazan, 69 Ga. 506, 509, 510, witnesses 
were offered to prove that the words “ more or less,” used 
in an advertisement of sale by an executor, would include 
a deficiency of eight or nine feet in a city lot, and would 
justify a refusal to comply with a bid made at a sale under 
such an advertisement, and we held the testimony inadmis- 
sible, 1st, because it was one of the conclusions which it 
was the duty of the jury, under the instructions of the 
court, to draw from the facts and circumstances attending 
the transactions; 2d, because it was not a subject for ex- 
pert testimony, inasmuch as there were no questions of 
skill, science or trade involved, on which the opinions of 
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such witnesses could be taken in accordance with §3868 
of the code; and lastly, because the questions to be de- 
cided were not such as were proper to be illustrated by the 
opinions and belief of witnesses, although they gave the 
facts on which these opinions were founded. Code, §3867. 

In this judgment we endeavored to distinguish such 
opinions and belief and such conclusions from evidence of 
the existence of a fact, as to which the opinions and conclu- 
sions of witnesses were generally inadmissible. Whether 
we made the distinction here pointed out plain or not, as 
we hoped we had done in that case, we are satisfied that 
the end was attained in the judgment pronounced by 
Brown, judge, in Zhe Central Railroad vs. Senn, 73 Ga. 
705, 709, 710, 711; and here we leave the question, refer. 
ring only to the numerous cases and text-books cited on 
the copious, well arranged and exhaustive brief of J. N. 
Glenn, Esquire, of counsel for the plaintiff in the court 
below, the defendant 1n error here. 

Judgment affirmed. 


Mars, JR., vs. PHILLIPS, JR., & Company. 


. Ordinarily an attachment which has been levied by service of sum- 
mons of garnishment can be executed by another levy or by another 
service of garnishment. Where a summons of garnishment issued 
under an attachment has been served, and upon the merits of the 
answer of the garnishee he is discharged, such discharge is a judg- 
ment on the issue of indebtedness of the garnishee to the defend- 
ant in attachment, and cannot be opened, except as other judg- 
ments may be opened, for some legal reason; but if the garnishee 
be discharged on a mere technical point, he may be served again. 

(a.) Whether the discharge of the garnishee in this case was a judg- 
ment after issue and trial on the truth of the garnishee’s answer, 
or rested on a technical objection, is not clear, but can be better 
determined on a fuller answer to the certiorari by the justice of 
the peace before whom the trial was had. 

2. Where the entry of service of the garnishment stated that service 
had been made on E. W. M., and E. W. M., Jr., was, in fact, the 
garnishee, the entry could be amended so as to conform to the fact. 
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3. If a good traverse and answer formed an issue, it does not appear 
how the garnishee was in default; but this can be better deter- 
mined under the facts on a fuller answer of the justice. 


October 19, 1886. 


Attachment. Garnishment. Service. Amendment. 
Judgments. es Adjudicata. Before Judge MaRsHaLu 
J. Cuarke. Fulton Superior Court. March Term, 1886. 


E. W. Marsh, Jr., petitioned for a certiorari, alleging, 
in brief, as follows: A ji. fa. in favor of Wm. R. Phillips, 
Jr.,& Co. against one Seldner as principal, and petitioner 
as garnishee, was levied on an iron safe, and petitioner 
filed an affidavit of illegality on the following grounds: 

(1.) Because the ji. fa. is based on a proceeding in at- 
tachment served by process of garnishment, and the return 
shows that the service was not on petitioner, but on his 
father, E. W. Marsh. 

(2.) Because the judgment upon which the ji. fa. issued 
was predicated upon an alleged default upon the part of 
the petitioner, when in fact there was no such default. 

(3.) Because the petitioner is not indebted to Seldner, 
and has no effects of his in hand, and there is no process 
or service making it the legal duty of petitioner to pay 
the ji. fa. 

(4.) Because the case arose by attachment against Seld- 
ner, and the service was by serving summons of garnish- 
ment on petitioner, which was done on August 24, 1883. 
He answered not indebted, and on September 26, 1883, a 
judgment was entered, discharging him as garnishee, and 
the bond and affidavit were therefore functus officio. The 
ji. fa. in this case was issued upon a judgment predicated 
upon an alleged second summons of garnishment issued 
under the same affidavit and bond. 

The case made by this affidavit of illegality was appealed 
to a jury in the justice’s court. The evidence then showed 
that the attachment was sued out on August 24, 1883; 
that the bailiff made an entry of service of summons of 
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garnishment on E, W. Marsh, Jr., on October 13,1883, and 
entered a second service on E. W. Marsh on October 25, 
1888. Theentrieson the justice’s docket were that the gar- 
nishee answered not indebted, and on September 25, 1883, 
was discharged. Other entries indicated that there had 
been a service of another summons in September, and that 
the garnishee answered not indebted, and a traverse was 
filed; also that a summons was issued returnable to the 
November term, and then a judgment by default was en- 
tered. 

The bailiff testified that the entry of service on E. W. 
Marsh should have been on E. W. Marsh, Jr., he being the 
person served, and the entry was allowed to be amended 
accordingly. 

The jury found against the illegality, and a judgment 
was entered on their finding. The petitioner then applied 
for this certiorari. 

The writ was issued, and the presiding justice adopted 
the statements of the petition ashisown. On the hearing, 
the presiding judge affirmed the judgment below, and the 
petitioner excepted. 


CANDLER, THOMSON & CANDLER, for plaintiff in‘error. 


Joun G. CoLDWELL, for defendants 


Jackson, Chief Justice. 


On the trial of a certiorara to the justice court from the 
superior court, wherein it appeared that a jury in the jus- 
tice court had overruled an affidavit of illegality, the judge 
of the superior court did not sustain the certiorari, but 
affirmed the action of the jury. The error assigned here 
is that judgment of the superior court. 

1. Three grounds of error are set out in the petition for 
certiorari. The first is, that on answer and traverse, the 
garnishee, who is the plaintiff in error, was discharged; 
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that there was no service, except by summons on him; 
that the attachment, when he was discharged, fell by that 
act; and that no subsequent proceedings could be had on 
the unserved attachment. 

We think that ordinarily an attachment can be served 
again by another levy or by another service of garnish- 
ment, which is only another sort of levy ; but the question 
here is, can it be served again on the same garnishee after 
the judgment discharged him? That discharge, in an issue 
of indebtedness or not—effects in his hands or none—is a 
judgment for him on the merits, and cannot be again tried. 
It is an estoppel in judicio by a solemn judgment on the 
issue of indebtedness to the defendant in attachment, and 
cannot be opened again, except as all other judgments . 
may be, that is, for fraud in procuring it, or other legal 
reason. But if, on a mere technical point, the garnishee 
was discharged, then he might be served again. As 
we read the petition for the certiorari (which is adopted 
by the answer), it appears to be a judgment after issue 
and trial on the truth of garnishee’s answer; but possibly 
it may have been a discharge simply on some technical 
objection to the traverse, or other irregularity of that sort. 
Therefore we reverse the judgment, with directions that 
the superior court order a fuller answer to the writ by the 
justice of the peace before whom the trial was had on the 
illegality, and ascertain precisely what was done. 

2. In regard to the second point ‘made in the petition, 
that service was not made on E. W. Marsh, Jr., but on his 
father, as appears by the return of the officer, which leaves 
out the junior, it is enough to say, that the officer has 
amended his return, and now certifies that he served E. 
W.: Marsh, Jr. ; 

3. The third ground can be better determined when the 
amended answer is returned to the superior court. Ifa 
good traverse and an answer were at issue against the same 
garnishee, we do not see why the garnishee was adjudged 
to be in default. But full facts are necessary to adjudi- 
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cate the point, and on those facts the very able judge of 

the Atlanta circuit can as well determine it as any court. 

See code, §§3283, 3288, 3266, 3536 ; Acts of 1866, p. 24. 
Judgment reversed. 


THE SAVANNAH, FLORIDA AND WESTERN RaILway vs. 
Gray. 


Where, in a suit brought against a railroad company for the killing 
of a colt, there was no conflict in the evidence as to the material 
facts, but it was plain from the evidence, taken as a whole, that 
the killing was the result of an inevitable accident, which all the 
caution and prudence that could have been exercised would not 
have prevented, a verdict against the defendant was not sustained 
by the evidence, and should have been set aside. Nor, in sucha 
case, will the mere failure to introduce the engineer or fireman as 
a witness be sufficient to warrant a verdict against the defendant, 
it appearing that the engineer had quit the employment of the 
company and gone to Florida, where his residence could not be as- 
certained, so as to enable it to get his testimony, and that the fire- 
man, at the time the damage was done, was on the bottom of the 
tender, attending to his duties, and could not have seen the animal 
on the track.as the train approached it. 

(a.) The. presumption of negligence against a railroad company, 
where property is injured by the running of its trains, is a disput- 
able presumption, and may be rebutted like other such presump- 
tions. In judging of the comparative weight of evidence, ifa party 
has evidence in his power and within his reach by which he may 
repel a claim or charge against him, and omits to produce it, this 
supplies a presumption that the charge or claim is well founded, and 
this presumption attaches with more force in cases where a party, 
having more certain and satisfactory evidence in his power, relies 
on that which is of a weaker and inferior nature; but such is not 
this case. 

(d.) The cases of the Gainesville, Jefferson and Southern Railroad vs. 
Wall, 75 Ga. 282; East Tennessee, Virginia and Georgia Railroad 
vs. Culler, Id. 704, and Davis & Hatcher vs. Central Railroad, Id. 
645, considered and distinguished from this. 


February 26, 1887. 


Railroads. Damages. Negligence. Witness. Pre- 
sumptions. Verdict. Before Judge Bower. Decatur 
Superior Court. May Term, 1886. 
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Reported in the decision. 

D. A. Russett; A. L. Hawes, for plaintiff in error. 

Joun E. Donatpson; O. G. GuRuEy, for defendant. 
Hatt, Justice. 


This was a suit against the Savannah, Florida and West- 
ern Railway Company to recover damages for killing a 
colt, the property of the plaintiff, by the running of the 
locomotive and cars of the company, in which a verdict 
was rendered against it for the proved value of the colt. 

The case made by the plaintiff was, that some half hour 
after the alleged casualty, the colt was found dead near the 
railroad track, having been badly mutilated and wounded ; 
that from appearances, it had tried to cross the track and 
came in collision with the engine. Its tracks were dis- 
covered ascending the bank, and on the portion of the rail- 
way track where the damage seems to have been done. 
There were no tracks of the animal going up or down the 
railroad. There was no question that it was killed by the 
engine; to and overcome the presumption existing against 
the railroad in such cases, that the injury was the result 
of negligence on the part of its employés, the company 
showed, by one of them who was on the engine, that the 
colt jumped on the railroad track so near the engine that 
no diligence would have availed on the part of those in 
charge of the train to prevent the collision. They did 
not introduce the engineer or the fireman, however, or 
otherwise account for them, than by showing that the 
engineer had quit the employment of the company 
and gone to Florida, where his residence could not be 
ascertained so as to enable them to get his testimony. 
The fireman, at the time of the damage, was on the 
bottom of the tender, attending to his duties, and could 
not have seen the animal on the track, for as it was 
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approaching the train, which was the fast mail train of the 
company, it was runningat a high, though not unusual, rate 
of speed. And it further appeared that the engineer, had 
he been on the lookout, could not have seen the animal 
when it got on the track. 

There was no necessary conflict in the evidence of the 
plaintiff and the defendant in this case as to the manner 
of the killing, it not being contested that the colt was killed 
by the running of the defendant’s engine. The circum- 
stances testified to by the plaintiff, and the account given 
of the actual occurrence by the railroad employé who tes- 
tified, were not opposed to each other, and render his ac- 
count of the circumstances of the occurrence altogether 
probable and true. 

The killing seems to have been the result of one of thase 
sudden emergencies against which no foresight or prudence 
could have guarded. The only contention on the part of 
the plaintiff is that the presumption against the company 
was not overcome, because of its failure to introduce as 
witnesses all the persons who were in charge of the engine 
and tender ; and he relies on several decisions of this court 
to sustain that position, especially on the case of the 
Gainesville, Jefferson & Southern Railroad Co. vs. Wail, 
75 Ga. 282, where it was held that when the engineer and 
fireman were both present, and only the former was sworn 
as a witness, this was a circumstance from which the jury 
might infer that, had the other witness been introduced, 
his testimony might have shown negligence on the part of 
the company; and for this reason, the verdict against the 
company was not without evidence to support it. In the 
East Tenn., Va. & Ga. R. R. vs. Culler, same term, 75 Ga. 
704, it was said that the presumption of negligence against 
a railroad company in such a case is a troublesome one to 
overcome, and to do it successfully, it is better that the 
agents of the company stationed on the engine should be 
all called. In Davis & Hatcher vs. Central Railroad, 
same term, 75 Ga 645, this question again came up, and 
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it was there held that, in an action for damages against a 
railroad company, resulting from the running of the engine 
and cars, if the engineer were introduced as a witness and 
the fireman were unaccounted for, this might authorize 
an inference on the part of the jury against the road, and 
they might believe that the fireman had been kept away 
because he knew something which might be detrimental 
to the company; but they were not compelled so to be- 
lieve, and could believe the testimony of the engineer if 
they saw proper, and, where the fireman was accounted 
for and produced in court where he could have been ex- 
amined by the plaintiff, such an inference could not be 
drawn because he was not sworn. 

_ When the killing of the colt by the train was proved, 
the burden was upon the railroad company to show that 
its agents and employés were in the exercise of all ordi- 
nary care and diligence, the presumption being that it was 
at fault. But why this presumption is more troublesome 
than other disputable presumptions, or why a greater 
amount of testimony is required to overcome it than others, 
it is not easy toexplain. Ordinarily, and except in speci- 
fied cases, one credible witness would be deemed sufficient 
to establish a fact. Code, §§3754—-5. Generally it would 
seem that all persons having knowledge of the transaction 
need not be produced to overcome such a presumption, 
and that an inference, unfavorable to the party repelling 
the presumption, would not be warranted because he failed 
to produce on the trial all persons who were cognizant of 
the facts from which the presumption to be rebutted arose 
It seems to be well settled, in judging of the comparative 
weight of evidence, that where a party has evidence in 
his power and within his reach by which he may repel a 
claim or charge against him, and omits to produce it, this 
supplies a presumption of fact that the charge or claim is 
well-founded. This presumption attaches with more force 
in cases where a party, having more certain and satisfac- 
tory evidence in his power, relies upon that which is of a 
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weaker and more inferior nature. Starkie’s Evidence, 846. 
In the case at bar, the railroad company did not rely, as 
we understand, upon weaker or more inferior evidence 
than that which was produced, or withhold any evidence 
of a superior character and weight from the consideration 
of the jury The objection here urged seems to be as to 
the deficient quantity rather than the quality of the testi- 
mony. That all the evidence which would have repelled 
the presumption raised by the casualty against the rail- 
road, was not produced, would, upon principle, scarcely 
seem to warrant a presumption that the company pur- 
posely withheld from the jury evidence which would have 
effectually overthrown the presumption against it. The 
principle relied on in this case is at most an exception to 
the general rule, and it should be resorted to only in cases 
where the facts are similar to those in which it has been 
recognized and enforced. 

In most, if not all of the instances cited from our reports) 
in which it has been held advisable, if not essential, there 
has been a direct conflict of evidence in material facts 
from which it arose. In this case no such conflict exists. 
It is plain from the evidence, taken as a whole, that the 
killing of the colt by the company’s engine was the result 
of an inevitable accident, which all the caution and pru- 
dence that could have been exercised would not have 
prevented. Weare forced to the conclusion that this ver- 
dict should have been set aside and a new trial granted, 
because there was no evidence to authorize it, and because 
a different verdict would seem to have been imperatively 
demanded by the proofs in the case. 

Judgment reversed. 


McQuEEN et al. vs. FLETCHER. 


Where, in 1842, the father of a married woman conveyed certain 
lands to her, but his deed was not such as to prevent the marital 
rights of her husband from attaching, and where, subsequently, 
a disagreement and separation having taken place between the 
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husband and wife, in order to induce her to return and cohabit 
with him, he, in 1845, made a deed to her to this and other prop- 
erty, and thereupon she returned and lived with him, although 
such deed did not name any trustee, and was without any words 
settling the property for the sole and separate use of the wife, yet 
it was the evident intention of the parties to create a trust in her 
favor, and from the time of the execution of the deed her posses- 
sion became adverse to his, although he jointly occupied the land 
with her 

(a.) Where after the death of the husband the wife sold and conveyed 
the property, her grantee obtained a good title thereto. 

(b.) In the absence of contest by any creditor or bona fide purchaser 
for value from the husband, a good consideration would be suffi- 
cient tosupport a conveyance from him to his wife ; but the consid- 
eration in this case was higher than mere affection and good will. 

(c.) It was error to charge that a wife, remaining for the statutory 
period after the death of her husband upon lands which had be- 
longed to him, and upon which she had reared their family of 
minor children, held adversely to these minors, who were co-heirs 
with her of her husband. But this case being controlled by other 
questions, such an error did not harm. 


November 9, 1886. 


Husband and Wife. Estates. Consideration. Pre- 
scription. Parent and Child. Before Judge MeErsnon. 
Liberty Superior Court. May Term, 1886 


Reported in the decision. 


CaisHoLM & Erwin, F. G. puBienon, for plaintiffs in 
error. 


LestER & RAVENEL, for defendant. 
Hau, Justice. 


The plaintiffs’ lessors, as the children and heirs at law of 
Allen R. Johnson, sought to recover the possession of the 
premises in dispute from the defendant, Fletcher, and 
claimed that their ancestor, who died intestate, was in pos- 
session at the time of his death, and that the title devolved 
on them as a portion of his heirs at law, their mother, under 
whom the defendants claimed, being their co-heir. 
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The testimony shows that Johnson and his wife, whose 
maiden name was Baggs, were married in 1842; that 
shortly after the marriage, the father of Mrs. Johnson made 
her a deed to the land in dispute , that this deed, by its 
terms, did not prevent the marital rights of Johnson from 
attaching to the property, that a few years thereafter the 
husband and wife separated in consequence of disputes 
and disagreements between them, and in order to 
settle these difficulties and induce her to return and co 
habit with him,he, in 1845, made her a deed to this and other 
property; and that in consequence thereof, she did return, 
and they lived together until his death, which occurred in 
the year 1859 or 1860. After his death, Mrs. Johnson and 
the plaintiffs continued to reside on the premises until she 
sold to Fletcher. The deed in question was made direct 
from Johnson to his wife without the intervention of a 
trustee, and without any words settling the property to the 
sole and separate use of the wife. It is now insisted that 
this conveyance, under the circumstances, did not divest 
the titleof Johnson and vest the property in Mrs. Johnson. 

We are, however, of a different opinion, and hold that, 
from the time of its execution, her possession of the prem- 
ises became adverse to his, although he jointly occupied 
the land with her. Had this deed been a conveyance 
from a third person to the wife, and had it contained no 
words settling the property to her separate use, it would 
not have had the éffect of divesting the marital rights of 
the husband, but it is otherwise where the deed is made 
directly from the husband to the wife. The intention of 
the parties to the transaction is to be regarded, indeed, 
this is a cardinal rule of construction, and 1n order to give 
effect to that intention, and to give any effect to the deed, 
we must conclude that it was the purpose of the parties to 
create a trust in favor of the wife , otherwise the deed would 
have been an idle and unmeaning ceremony, or, as has been 
well said, the enactment of a legal farce. From a very 
early period, courts of equity thus treated and thus con- 
strued such transactions; they converted the deed into a 
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trust in favor of the wife and treated the husband as a trus- 
tee. Steel vs. Steel, 1 Iredell’s Equity, 462; Deming vs. 
Williams, 26 Conn. 226, 231,* Sayers vs. Wall, 26 Grat- 
tan, 354. In these cases, all the cases, ancient and modern, 
together with the texts of standard authors, are fully con- 
sidered and reviewed, and this conclusion is reached. 
But this court in several cases has pursued the same course 
and reached the same result. Brown vs. Kimbrough, 51 
Ga. 38, Johnson vs. Hines, 31 Id. 720; Whitten vs. Jenk- 
ins, 34 Ga. 297, 304. 

The question considered being decisive of the case, it 
is unnecessary to consider other assignments of error made 
in the record. It may not be out of place, however, to 
state, as no complaint is made by any creditor of the an- 
cestor of plaintiff's lessors, or any claim preferred by any 
bona fide purchaser for value from him, that a good con- 
sideration would be sufficient to support a conveyance from 
him to his wife, without insisting, as it seems to us might 
have been done, that this deed, being made in settlement 
of a family dispute and to induce the wife, then living sep- 
arately from her husband, to return to his home and re- 
sume her marital duties, is sustained by a far higher con- 
sideration than one of mere affection and good will. 

Since the verdict, under this view of the law, was imper- 
atively demanded by the facts in the record, the plaintiffs’ 
lessors were not hurt by the only charge of the court to 
which they excepted, and which we think erroneous, both 
as an abstract principle of law and as applicable to the 
case then before the court. 

It is not correct to charge that a wife, remaining for the 
statutory period after the death of her husband upon lands 
which had belonged to him and upon which she had reared 
their family of minor children, held adversely to these 
minors, who were her co-heirs in the estate, which devolved 
upon all of them on the death of the husband and father 
intestate. 

Judgment affirmed. 


*48 Am. Dec. 386. 
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BaR Low vs. THE STATE OF GEORGIA. 


1. An accusation was made in the city court of Atlanta against the 
defendant for simple larceny. Before the trial was entered on, 
the prosecuting attorney asked the counsel for the accused if they 
would agree that the accusation should be so amended as to charge 
the offence to be that of larceny from the house, and this was 
agreed to in open court, the accused being present. After the trial 
had proceeded to the extent of swearing the jury, the prosecuting 
attorney discovered that the accusation, as it had been amended, 
alleged that the property belonged to the accused instead of the 
prosecutor. Over objection of the defendant’s counsel, the court 
allowed an amendment to be made correcting this allegation : 

Held, that this was not error. The agreement in open court that the 
accusation might be changed from simple larceny to larceny from 
the house, embraced the right of the solicitor to make a good and 
perfect accusation for the latter offence; and having been made 
when the solicitor could have withdrawn the accusation and pre- 
sented another, it was right to allow it to be consummated by the 
making of the amendment 

2. Although the accusation and facts of a case may make a case of 
burglary, yet if they also make a case of larceny from the house, 
the defendant may be convicted of the latter offence. 

8. The verdict is supported by the evidence. 


October 19, 1886. 


Criminal Law. Amendment. Practice in Superior 
Court. Before Judge Van Epps. City Court of Atlanta. 
June Term, 1886. 


Reported in the decision. 
Wrimpish & WaLkER, for plaintiff in error 
C. D. Hit, solicitor city court pro tem., for the State. 


BLANDFORD, Justice. 


1. The plaintiff in error was accused in the city court of 
larceny from the house by stealing therefrom certain 
chickens. The original accusation was for simple larceny 
for stealing the chickens of Cunningham, the prosecutor. 





OCTOBER TERM, 1886. 449 


Barlow vs. The State of Georgia. 


The solicitor-general, who prosecuted the case in the ab- 
sence of the city solicitor, who was indisposed, before the 
trial was entered on, asked the counsel for the accused if 
they would agree that the accusation should be so amended 
as to charge the offence to be that of larceny from the 
house; this they agreed to in open court, the accused 
being present. After the trial had proceeded to the extent 
of swearing the jury, the solicitor discovered that the 
charge, as it had been amended, alleged the property to 
be in John Barlow, -the accused. He called the attention 
of the court and the counsel for the accused to this fact, 
and proposed to amend by alleging the property to be that 
of Cunningham, the prosecutor. The defendant’s counsel 
objected to this further amendment. The court overruled 
the objection and allowed the amendment to be made, and 
this is the first exception by defendant, and error is assigned 
on this exception. This court is of the opinion that the 
court below committed noerror in allowing the amend- 
ment to be made. The agreement of defendant’s counsel 
in open court: that the accusation might be changed from 
simple larceny to that of larceny from the house,embraced 
the right of the solicitor to make a good and perfect accu- 
sation for larceny from the house; and to allege the prop- 
erty stolen to be in defendant, was not a good and perfect ac- 
cusation. Thisagreement wasentered intoatatime when: 
the solicitor could, of his own motion, have withdrawn the 
accusation and have presented one as he desired. The 
parties should be held to their agreement made in open 
court. The amendment, having been made after the jury 
had been sworn, was proper because it was done under the 
agreement which had been made before the trial was en- 
tered on,and was but a cons ummation of that agreement. 
2. The next ground of error is as to the charge of the 
court to the effect that, if the accusation and facts of the 
case make a case of burglary, yet if they also make a case 
of larceny from the house, the defendant could be convicted 
of this latter offence. And in this we think the court was 
v 77 29 . 
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also right. Burglary, according to our law, is the break- 
ing and entering with intent to commit a felony or larceny, 
or, after breaking and entering, stealing from the house 
so broken or entered any property, etc. Larceny from 
the house is the breaking or entering any house with in- 
tent to steal, or, after breaking or entering said house, steal- 
ing therefrom,etc. Soit will be perceived that where the 
burglary consists in breaking and entering the house and 
stealing therefrom, then it embraces larceny from the 
house. These two offences are closely related, and they 
only differ as tothe character of the house broken and en- 
tered, burglary being restricted to the mansion house or 
house within the protection of the dwelling-house, and 
a house where valuable goods are stored, whereas larceny 
from the house may be committed from any house. Code 
§§4386, 4413. The case reported in 60 Ga. 88, decides 
this question. 

3. The last ground of error is that the verdict is not 


supported by the evidence. This ground is wholly desti- 
tute of merit, there being ample evidence to support this 
verdict. 


Judgment affirmed. 


Scott, next friend, vs. Tuk CENTRAL RatrLroap. 


. Where a bill of exceptions was presented to the judge and he 
signed it, certifying only one of the grounds of error, stating in his 
certificate that he had previously received the bill of exceptions, 
but had returned it for correction to counsel who had prepared it, 
his power over such bill of exceptions was thereby exhausted, and 
he could not thereafter hear testimony as to the truth of the state- 
ments therein contained, revise and correct it, and again certify 
it, adding a note explaining what had been done. Under such a 
state of facts, the writ of error will be dismissed. 

(a.) Section 4257 of the code contemplates the returning of the bill 
of exceptions with the judge’s objections thereto in writing, or the 
hearing of testimony, if the judge sees proper, before signing the 
certificate. After having once signed, he has no such power. 
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. Where a husband and father is dead, a right of action arises in 
favor of the children for the homicide of their mother, but they 
have no such right of action where their father is alive. 


November 23, 1886. 


Practice in Supreme Court. Railroads. Patent and 
Child. Damages. Actions. Before Judge CaRswELL. 
Washington Superior Court. March Term, 1886. 


Cornelia Williams and other minor children of Ann 
Williams, deceased, by their next friend, Edmund Scott, 
brought suit against the Central Railroad to recover for the 
homicide of their mother. The declaration alleged that 
their father was living at the time of the homicide, and 
was still, but that the mother, during her lifetime, furnished 
shelter and clothes for them; that they were abandoned 
by their father almost entirely, both before and since the 
homicide; and that he was totally insolvent and without 
property. 

On the trial, the jury found for the defendant. The 
plaintiff moved for a new trial, which was refused, and he 
excepted. 


J. A. Rosson; R. J. Harris; J. T. Jorpay, for plaintiff 
in error. 


Lawton & Cunninguam ; Hines & Rogers, for defendant. 
Jackson, Chief Justice. 


1. A motion was made to dismiss this writ of error on 
the ground that there is no legal certificate made thereon 
by the presiding judge. 

The facts appear to be that on April 29th, 1886, the 
judge certified to but one ground of error, stating that on 
April 17th he had first received the prepared bill of ex- 
ceptions, but had returned it for correction to counsel who 
had prepared it. It came to him again, and he certified 
only to the one ground. 
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On the 11th of June, 1886, the judge made another cer- 
tificate on the bill of exceptions, in which he seems to have 
corrected the third and fourth grounds of error by altering 
them in a manner that we do not understand, and with 
this correction, he certifies again the bill of exceptions, 
- stating that before he signed the bill of exceptions he had 
made these corrections. 

On the same day—11th June—he makes this addendum: 
that “since the first certificate to the bill of exceptions 
was signed by me, at the request of counsel for plaintiff in 
error I have, under section 4257 of the code, heard evi- 
dence as to the correctness and truth of the 2d, 38d and 4th 
grounds of error as contained and set forth in the forego- 
ing bill of exceptions, and, as revised and corrected by me, 
I have certified that they are true. 

“This bill of exceptions was returned to me by counsel 
for plaintiff in error, and has been retained by me until 
to-day in order that the evidence could be submitted to 
me by both sides as to the truth and correctness of said 
grounds of error.” 

We are of the opinion that neither of these certificates 
is such as the law requires, and upon neither can the bill 
of exceptions legally rest. In the first, the judge abso- 
lutely declines, after he had sent it back to counsel for 
correction, to certify to the truth of the bill of exceptions, 
except as to one point, and to that he does certify; 
but after this first certificate, which completed a writ of 
error to be sent up to this court, he was persuaded by 
counsel for plaintiff in error to proceed, he says, under sec- 
tion 4257 of the code, to appoint a time to hear testimony, 
and from this results the second certificate, that is made 
after various alterations and interlineations and with two 
addendatoit. Therefore if,as argued by plaintiff in error, 
the first certificate is not good—null and void because of 
one addendum—much more would the other be null and 
void when encumbered with two addenda. This, however, 


~~] . 
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is not the point on which the motion turns; it is that the 
law allows no such procedure as was had here. 

For the law nowhere allows on the same bill of excep- 
tions but one certificate. If one be made, whether it cer- 
tifies all or part of the bill of exceptions, that bill of 
exceptions is a finished document—a writ of error—over 
which this court has jurisdiction either to hear on the 
merits or dismiss for legal cause. After that one certifi- 
cate is signed, within fifteen days counsel must file it with 
the clerk and within ten serve it; and this original paper, 
thus filed, must be sent here, the clerk keeping a copy in 
his office below. 

Section 4257 does not require nor does it permit the 
judge, after he has once put his signature on a bill of ex- 
ceptions, as to its truth or want of truth, as to ils truth 
in part and lack of trath in another, then to hear evidence 
to fix up another certificate on the same bill of exceptions. 
That section declares that, “If the judge shall determine 
that the bill of exceptions is not true, or does not contain 
all the necessary facts,he shall return the same, within ten 
days, to the party or his attorney, with his objections to 
the same in writing. If these objections are met and re- 
moved, the judge may then certify, specifying in his cer- 
tificate the cause of the delay. If the judge sees proper, 
he may order notice to the opposite party of the fact 
and time of tendering the bill of exceptions, and may hear 
evidence as to the truth thereof.” 

By this section, he is to return the bill, with his objec- 
tions in writing, within ten days, but he is to return it 
without any certificate, but just as he seems to have done 
before his first certificate ; and when it came back, then 
he might sign, if the difficulties were removed. But he 
signed when they were not removed, and thus had done 
what he could, that is, certified as to one ground only. 
There his duty was done—his power exhausted. After 
that signing, neither section 4257 nor any other law ena- 
bled him to hear evidence or postpone to hearit. The 
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last clause of the section concludes the meaning of the 
section. The notice to the opposite party is to be present 
when the bill of exceptions is tendered to the judge. 
Tendered in what condition? Already signed? Hardly, 
when the very object is to make it the truth by evidence, 
so that the judge may sign and certify the truth. 

In any view of the case, the bill of exceptions or writ 
of error must be dismissed. 

2. But if we kept the case before us, it could not help 
the plaintiff in error. The father of these children is 
alive. It is when he is dead that the action lies in case 
of the homicide of the mother. Such is the reasoning on 
which the case of The Atlanta and West Point Railroad 
Company vs. Venable, next friend, in 65 Ga. 55, and the 
same company vs. Venable, next friend, in 67 Ga. 697, is 
made to rest. It was close reasoning, though sound, that 
caused this court to include the mother under section 2971 
of our code. The word parent was held to include either 
parent on whom the duty of supporting the child was cast 
by law; such parent is the father, if living, but if dead, 
then the burden to maintain the children by our law is 
cast upou the mother, but not tillthen. Then the children 
can sue for the homicide of the mother, but not before. 
The right is statutory solely, and the statute must be looked 
to alone to ascertain rights to sue railway companies or 
others for the homicide of parents. No such right existed 
at common law. 

Writ of error dismissed. 
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. Prior to the judiciary act of 1799, a court of equity had original 
and exclusive jurisdiction to establish lost deeds and other writ- 
ings. By that act, a like power was conferred on courts of law, 
but this did not divest equity of a concurrent jurisdiction in such 
matters. 


(a.) Where there are several persons residing in different counties 
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interested in the subject-matter of the bill, a court of equity, hav- 
ing all the parties before it, and having acquired jurisdiction for 
the purpose of establishing a lost deed, will decree full and perfect 
relief to all the parties touching the subject-matter involved. 

. A sale made by a married woman to her husband, without being 
allowed by the order of the superior court of the wife’s domicile, 
is void. Such a deed could have no effect except to be a cloud 
upon the title to the property, and a court of equity may cause it 
to be delivered up and cancelled. A bill for that purpose was not 
without equity. 

. Equity cases are to be tried in the county where the defendant 
against whom substantial relief is prayed resides, and a bill filed 
there was not demurrable on the ground that land lying in another 
county was involved in the litigation. 


November 9, 1886. 


Equity. Lost Papers. Jurisdiction. Venue. Before 
Judge CarswELL. Washington Superior Court. March 
Term, 1886. 


Reported in the decision. 
J. T. Jorpan; J. K. Hinks, for plaintiffs in error. 
Evans & Evans, for defendant. 

BLANDFORD, Justice. 


The defendant in error exhibited his bill on the equity 
side of the superior court of Washington county against 
W. H. Fulgham and Jacob Fulgham, as the executors of 
Matthew Fulgham, deceased, and others, as the heirs at law 
and legatees under the will of said deceased. The bill 
alleged that Matthew Fulgham was the executor of one 
Pilcher, deceased, the father of Sarah Pate, and that in 
settling with said Sarah, he executed to her a deed toa 
tract of land comprising three hundred acres in the county 
of Glascock, as her share or interest in her deceased fath- 
er’s estate; that afterwards said Matthew intermarried with 
said Sarah; that during said coverture he procured her to 
convey said land to him, which she did upon consideration 
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that said Matthew would, by deed or will, convey to her, 
the said Sarah, property of the value of twenty-five hun- 
dred dollars ;* that said Matthew died, and by his will left 
said Sarah only a life estate in certain property; and that she 
took and received no legacy under the said will of said 
Matthew. The said Sarah thenintermarried with J. R. 
Pate, and then she died, leaving no children or heirs at 
law except said Pate. Pate took out letters of admin- 
istration on the estate of said Sarah. The bill alleges 
that the deed made by said Sarah to said Matthew is void, 
because the same was not allowed by order of the superior 
court of the wife’s domicile. The bill alleged that the 
deed from Matthew Fulgham to said Sarah was lost, and 
prayed that a copy of the same be established in lieu of 
the lost original; it further prayed that the deed made by 
said Sarah to said Matthew during their coverture be can- 
celled as a cloud upon the complainant’s title, and that 
an account be taken for mesne profits, and that the land 
be decreed to be the property of the estate of said Sarah. 
To this bill the defendants demurred, upon the grounds 
that there was no equity in the bill; that there was a full, 
complete and adequate remedy in a court of law; and 
that there was no jurisdiction in the superior court of 
Washington county, because the suit was respecting titles 
to land, which land was in Glascock county, the superior 
court of which county could alone hear and determine 
said case. The court overruled the demurrer, and to this 
decision defendant excepted, and now here assigns said 
exception for error. 

1. A court of equity had original jurisdiction to estab- 
lish lost deeds and other writings until the judiciary act of 
1799 conferred a like power on a court of law, but this did 
not divest a court of equity of this power, but the power 
is concurrent with acourtof law. oss & Co. vs. Matthew 
Wright, 12 Ga. 507, in which the court held that, “ Upon 
the loss or destruction of a promissory note, the holder is 


*The deed from Mrs. Fulgham to her husband was dated June 11, 1881. 
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entitled to come into a court of equity and pray satisfac- 
tion and payment, provided he tenders in his bill suitable 
and adequate security.” There are several persons resid- 
ing in different counties interested in the subject-matter 
of the bill, and equity, having all the parties before the 
court, having acquired jurisdiction for the purpose of estab- 
lishing the lost deed made by Matthew Fulgham to Sarah 
Pilcher, will decree full and perfect relief to all the parties 
in thiscase. And for these reasons, we are of the opinion 
that there is equity in the bill. 

2. This bill is filed guia timet, for the purpose of causing 
to be delivered and cancelled the deed which Sarah Pate, 
then Sarah Fulgham, executed to her then husband on the 
ground that the deed was void, it not having been made by 
the order of the superior court of the wife’s domicile. 
Code, §3232. 

This court held, under section 1785 of the code, in the 
case of Hood vs. Perry et al., at October term, 1885 (75 
Ga. 310), that a sale made by a married woman to her 
husband, without being allowed by the order of the superior 
court of the wife’s domicile, is not only voidable but void. 
This principle being adhered to, then the deed made by 
Mrs. Sarah Fulgham to her husband, Matthew Fulgham, can 
have no effect in the hands of his representative, heirs at 
law or legatees but to be a cloud upon the title of com- 
plainant, and under section 3232, a court of equity may 
cause the same to be delivered up and cancelled. So we 
think that this is also a good ground of equity; and we 
have thus arrived at the conclusion that there is equity in 
complainant’s bill. This being so, he does not have ade- 
quate relief at law; and this disposes of the first and second 
grounds of the demurrer. 

8. The last ground is that the superior court of Wash- 
ington county did not have jurisdiction to try this case, but 
the superior court of the county of Glascock, it being the 
county wherein the land lies. Article 6, section 16, par.3 
of the constitution of this State answers this ground of the 
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demurrer, wherein it is provided that “equity cases 
shall be tried in the county whcre a defendant resides 
against whom substantial relief is prayed.” Code, §5169 ; 
50 Ga. 572; 57 Jd. 76. We are of the opinion that there 
is equity in the bill, and that the superior court of Wash- 
ington county has jurdisdiction of this case, as there are 
several defendants residing in said county against whom 
substantial relief is prayed. 
Judgment affirmed. 


Roserts vs. MATHEWS. 


1. Where suit was brought on a written contract for an effort by the 
plaintiff to procure for the defendant a loan of $2,000for five years 
on landed security, by the terms of which the sum of $280 was to 
be paid to the plaintiffif he procured the loan, or if he failed by 
the fault of the defendant in not securing the money loaned by a 
first mortgage on the land described in “‘ an application for a loan 
on real estate,’”” made to the plaintiff, the title to the said real 
estate to be good and sufficient; and where the plaintiff failed to 
procure him the loan, but sued on the alleged breach of the con- 
tract by the defendant in not making the mortgage when required, 
a plea to the effect that the plaintiff knew that the Joan was to be 
consummated by December 1, 1884, and that he agreed to negotiate 
it by that time, but utterly failed to obtain the money by that 
date, was good, and should not have been stricken on general de- 
murrer. The entire contract was not embraced in the writing; 
parol evidence was admissible to supply the omission ; and such a 
piea did not seek to vary the written contract by parol. 

(a ) Besides, there was written evidence that the loan was to be con- 
summated and the money paid to the defendant by December 1, 
1884, resulting from the fact that the plaintiff tendered to the de- 
fendant for signature a mortgage and notes due December 1, 1889, 
with coupon notes falling due within the five years from December 
1, 1884, 

. Where such a contract contained the following clauses: ‘ But if 
he fails to negotiate said loan without fault of mine or any defect 
in my title, then he is to recover no compensation atall, . . 
and with the further understanding that I am to accept said loan 
and secure it as stipulated, and if I do not, for any reason, secure 
and accept said loan, then I agree to pay said H. T. Mathews (the 
plaintiff) the sum specified below, just as though I had accepted 


to 


OOTOBER TERM, 1886. 459 


Roborts vs. Mathews. 


said loan;’’ and where there was no stipulation in the contract for 
a waiver of homestead and exemption,—a plea which alleged that, 
after December 1, 1884, the plaintiff applied to the defendant to 
execute and deliver a mortgage for the purpose of obtaining the 
money, but that the plaintiff did not then offer to pay the money 
upon the dekvery of the mortgage deed, and that the mortgage 
was not such as was contemplated in the contract, but contained 
a covenant waiving all benefit of homestead and exemption laws 
of this State, not only as to the property mortgaged, but as to all 
other property owned by the defendant, was a good plea, and 
should not have been stricken on general demurrer. 

(a.) This would not be affected by an agreement in the contract to 
‘* authorize, ratify and confirm every act and thing the said H. T. 
Mathews may doin negotiating said loan.’? Such a stipulation 
would refer to every act and thing touching the parce!s of land to 
be mortgaged to secure the loan. 

8. Ina suit by the plaintiff to enforce such an executory contract, a 
plea which alleged that, by the contract made for the loan by the 
plaintiff, the entire sum to be paid him for his services was usurious, 
because the plaintiff was really the agent of the company alone 
from which he proposed to borrow the money, and that every 
cent of it went or was to go to the company over and above all 
legal interest, and only a part of it would have been paid to the 
plaintiff by said company as compensation for his services in 
lending money for said company, was a good plea, and should not 
have been stricken on demurrer. This plea attacked the legality 
of the contract, and did not require the particularity of a plea set- 
ting off usury or setting up usurious payment. 

November 23, 1886. 


Contracts. Evidence. Pleadings. Principal and Agent. 
Interest and Usury. Before Judge Carswett. Scriven 
Superior Court. May Term, 1886 


Reported in the decision. 
Buiack, Dett & Wank, for plaintiff in error. 


Hossy & Matuews; T. H. Porter, by brief, for defend- 
ant. 


Jackson, Chief Justice. 


Mathews sued Roberts on a promise made by the latter 
to pay him two hundred and eighty dollars for an effort 
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to procure the latter a loan of two thousand on landed 
security for five years, the said sum of two hundred and 
eighty dollars to be paid Mathews if he procured the loan, 
or if he failed by the fault of Roberts in not securing the 
money loaned by a first mortgage on the land described 
in an “application for a loan on real estate” made to 
Mathews—the title to the said real estate to be made good 
and sufficient. 

Matkews failed in procuring the Joan, but sued on the 
alleged breach of contract by Roberts by not making the 
mortgage when required by Mathews. The jury found 
for plaintiff the stipulated sum of money, and Roberts ex- 
cepted to the refusal of a new trial on several assignments 
of error to this court. 

1. The first assignment is error in striking a plea to the 
effect that Mathews knew that the loan was to be consum- 
mated by the Ist of December, 1884, and that he agreed 
to negotiate the loan by that time, but utterly failed to 
obtain the money by that date. The court struck this 
plea because, in its judgment, it would vary the written 
contract by parolevidence. Butthe entire contract is notin 
the writing sued on. No time is therein specified within 
which the loan is to be accomplished, and reference is dis- 
tinctly made therein to a paper denominated “ application 
for a loan on real estate,” in which the parcels of land to 
be mortgaged as security for the loan are described, the 
same not being set out at all in the written contract. _ 

This court has held repeated!y that where the entire 
contract is not embraced in the writing, parol evidence is 
admissible to fill up the omission. Moreover, there is evi- 
dence in writing to show that the 1st of December, 1884, 
was the day agreed upon for the loan to be consummated 
and the money to be paid to Roberts. This written evi- 
dence is furnished by Mathews himself, who presentcd for 
Roberts’s signature the mortgage ard note due on the Ist 
of December, 1889, the very note and mortgage to be given 
by Roberts on the parcels of land bargained to be security 
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for the loan. Moreover, this mortgage had coupon notes 
attached to it for the interest payable on the loan from time 
to time, and these notes bore interest, every one of them 
falling due all along during the five years of the loan from 
the 1st of December,1884. Thus there is written evidence 
to show the truth of the plea, and the issue made by it 
should have gone to the jury. Kemp & Mock vs. Byne, 
54 Ga.527; Barclay vs. Hopkins, 59 Ga. 562, and follow- 
ing cases, ; 

2. The next assignment is that the court erred in strik- 
ing the 2d plea. 

This plea is to the effect that, after the 1st of December, 
1884, plaintiff did apply to defendant to execute and de- 
liver the mortgage for the purpose of obtaining the money, 
but that he did not then offer to turn over the money upon 
the delivery of the mortgage deed, and that the mortgage 
deed was not such as was contemplated in the contract, 
but contained a covenant waiving all benefit of homestead 
and exemption laws of this State, not only tothe property 
mortgaged, but to all other property owned by defendant. 

The contract sued on has this clause in it, “ But if he 
fails to negotiate said loan without fault of mine or any 
defect in my titles, then he is to receive no compensation 
at all;” and further this, “ and with the further understand- 
ing that I am to accept said loan and secure it as stipu- 
lated, and if I do not, for any reason,so accept and secure 
said loan, then I agree to pay said H. T. Mathews the sum 
specified below, just as though I had accepted said loan.” 

There is no stipulation in the contract about waiver of 
homestead and exemption, even of the land to be mortgaged . 
to secure the loan, but perhaps that might be inferred 
from the pledge of good title to that land, and from the 
promise to “authorize, ratify and confirm every act and 
thing the said H.T Mathews may do in negotiating said 
loan ;” but surely it was not in contemplation to make the 
waiver extend to all the property Roberts owned. The 
very broad words, “authorizing, ratifying and confirming 
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every act and thing,” must mean every act and thing 
touching the parcels of land to be mortgaged in order to 
get the loan—not every act or thing Mathews should do 
literally of all sorts. If so,-it would be to put himself 
absolutely in Mathews’s hands in regard to everything he 
had on earth for procuring the loan of $2,000.00 for five 
years. It would be to give a construction wholly unrea- 
sonable and incomprehensible, unless Roberts was so 
idiotic as to need a guardian ; andif so, the contract would 
be a nullity. 

We think, therefore, that this plea, if true, went to the 
vitals of the case, and the issue it made should be passed 
upon by ajury. The demurrer being oral and general, if 
this or the other pleas stricken need amendment, it may 
be made. : 

3. The third plea stricken is that, by the contract made 
for the loan by Mathews, the entire sum to be paid him 
for his services was usurious, because the plaintiff was 
really the agent of the company alone from whom he 
proposed to borrow the money, and that every cent of it 
went or was to go to the company over and above all legal 
interest, and only a part of it would have been paid to 
said plaintiff by said company as compensation for his 
services in lending money for said company. 

This was stricken because it had not that particularity 
necessary in a plea setting off usury or setting up usuri- 
ous payment. But this is not such a plea atall. Itisa 
bargain for an executory contract made between the com- 
pany and the plaintiff, whereby the defendant was to be 
made to pay usury to the company for the loan of the 
money to Roberts. If true, it isa device whereby an ille- 
gal contract is made apparently legal by being covered 
up with a bargain between principal and agent, by which 
the agent, in the shape of money paid him by the bor- 
rower, procures from the borrower for the lender more 
than legal interest in the teeth of the words of the statute 
against usury ;—not being a plea of usury agreed to be 





OCTOBER TERM, 1886. 463 


Pritchard vs. Smith, Stewart & Company. 


paid by Roberts, or a plea of usury actually paid by him, 
but a plea setting up an illegal contract between the prin- 
cipal and agent, if they had succeeded, to get usurious 
interest from him; and this suit, according to the plea, 
being brought to recover the very money that was to be 
all usurious and not recoverable, it has only to be plainly 
and distinctly pleaded as all other defences, and not 
with that particularity demanded in suits for usury or 
pleas of set-off therefor. Code, §2057 (a) to (z), inclusive. 

The issue made on this plea is also for jury trial. All 
these pleas were stricken on general, oraldemurrer. Our 
conclusion, therefore, is, that the court below should not 
have stricken these pleas; and this error, without more, 
makes a new trial necessary. 

Judgment reversed. 


PRITCHARD vs. SmitH, STEwART & ComPANY. 


Suit was brought in a justice’s court on an open account for goods 
sold and delivered. The defendant pleaded that the account was 
settled by giving his promissory note, which was by agreement 
taken in satisfaction of the account; that the place of payment 
specified in the note was altered by the plaintiffs intentionally and 
to defraud defendant; and that thereby not only the note but the 
whole contract became void. It was admitted that plaintiffs made 
the alteration in the note for their own convenience, but it was 
denied that it was done fraudulently or was material. Itappeared 
in evidence that plaintiffs wrote defendant that the note was in 
the bank where it was deposited ; that he replied, promising to pay 
it if it were sent to the place where it was originally made payable, 
which was done ; and that he then refused payment solely for the 
reason that it had been altered. It was admitted that the goods had 
never been paid for. There was no conflict as to the fact of the 
alteration or the facts from which fraud was sought to be inferred, 
and no proof of any express agreement that the note should 
be in payment of the account. From a verdict in favor of the de- 
fendant a certiorari wastaken. The judge sustained it and ordered 
a judgment for the plaintiffs for the amount of the account: 

Heid, that this was not error. 

(a.) Generally bank checks and promissory notes are not to be deemed 
payment until they are themselves paid. 
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(b.) There being no controversy as to the facts, the materiality of 
the alteration and the intention with which it was done became 
questions of law to be decided by the court. 

(c.) Protest and notice are not necessary to fix the liability of the 
maker of a promissory note, eventhough payable on its face 
at a bank or banker’s office, or when discounted or left for collec- 
tion there. Aliter, where an endorser, or one not primarily liable, 
is to be charged. 

November 23, 1886. 


Promissory Notes. Fraud. Contracts. Certiorari. 
Justice Courts. Before Judge Carswett. Washington 
Superior Court. March Term, 1886. 


Reported in the decision. 
Evans & Evans, for plaintiff in error. 
J. C. Harman, for defendants. 

Hat, Justice. 


This suit was brought in a justice’s court upon an open 
account for a quantity of tobacco sold and delivered by 
Smith, Stewart & Company to the defendant, Pritchard, 
who defended upon the ground that the account sued on 
was settled by his promissory note, which, by agreement 
with the plaintiffs, was taken in satisfaction and payment 
of the same; that the note he gave was payable at Ten- 
nille, and “Tennille” was stricken therefrom by the 
plaintiffs, and in lieu thereof they inserted the “ First Na- 
tional Bank at Macon, Georgia;” that this alteration was 
intentionally made by them, and without his knowledge 
and consent, in a material part of the contract, with intent 
to defraud him; and therefore he insisted that not only the 
note, but the whole contract, became and was void. It 
was admitted on the trial that the alteration was made in 
the note by the plaintiffs, but they denied that it was 
material, or that it was done with intent to defraud 
the defendant, but averred that it was simply for their own 
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convenience in making collections. It appeared in evi- 
dence that they wrote to the defendant that the note wasin 
the First National Bank at Macon, and asked payment: 
he in reply promised to pay if they would send the 
note to Tennille, which was accordingly done, and upon its 
presentation at that place, he refused to pay it solely for 
the reason that it had been altered ; it was admitted that 
he had never paid for the tobacco sold and delivered to 
him. The justice of the peace, before whom the case was 
tried, gave judgment for the defendant, from which the 
plaintiffs appealed to a jury in that court, who, upon the 
trial before them, returned a verdict in his favor. From 
this a certiorart was sued out, and upon its hearing the 
judge of the superior court sustained it and set aside the 
judgment entered on appeal in the justice’s court, and or- 
dered a judgment to be rendered for the plaintiffs for the 
principal and interest due on this account, together with 
the cost of suit. . 

To this decision the defendant excepted and brought 
the case to thiscourt by writ of error. Defendant excepts 
specially to the direction given by the judge to enter 
judgment in favor of the plaintiffs, because he insists that 
the errors complained of were not errors of law solely, 
which must finally govern the case, but there were ques- 
tions of fact involved that rendered it necessary to send it 
back to the justice’s court for another hearing. Code, 
§4072. As instances of disputed facts, he alleges that 
there was a conflict of evidence upon the point that his 
note was received in payment and satisfaction of the ac- 
count it was given to liquidate, and that there was a dis- 
pute as to the materiality of the alteration made in the 
note and the fraudulent intent with which it was done. 
As to the first specification, we are compelled.to say, from 
a careful examination of this record, that we can discover 
nothing to take this case out of the general rule that bank 
checks and promissory notes are not to be deemed pay- 


ment until they are themselves paid. Code, §2867, und 
v 77-0 
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citations. The testimony had onthe trial discloses no ex- 
press agreement, or any resembling it, on the part of the 
plaintiffs to receive the note of defendant in satisfaction 
and payment of the debt due from him tothem. He may 
have implied as much from the undisputed facts and cir- 
cumstances attending the transaction, but such an impli- 
cation, however honestly entertained, is no substitute for 
the express agreement required to make the note a pay- 
ment of the demand.* There is no controversy as to the 
alteration of the note given in settlement of the account, 
-and none as to the facts from which a fraudulent intent 
in making it is sought to be deduced. This being so, the 
materiality of the alteration and the intent with which it 
was done become questions of law to be decided by the 
court. 

We are satisfied that protest and notice, as was so earn- 
estly and plausibly contended by the able counsel for the 
defendant, are not essential to fix the liability of the maker 
of a promissory note, even though it be made payable on 
its face at a bank or banker's office, or when it is dis- 
counted at a bank or banker’s office, or when left at either 
for collection, although it is otherwise in either case where 
an endorser, or one not primarily liable, is to be charged. 
Code, §2781, and citations. Such being the case, the in- 
tent with which the alteration is made becomes immate- 
rial. Therefore there was no error in thecourt’s rendering 
final judgment on the hearing of this certiorari and the 
return thereto in favor of the plaintiffs. Code, §4072, and 
citations. 

Judgment affirmed. 


*See 20 Am. Dec. 462n. 
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Before a homestead can be levied on, the plaintiff, his agent or at- 
torney, should swear that “‘ there is no property except the home- 
stead on which to levy,’’ and that his “‘ debt falls within some one 
of the classes (specifying which class) for which the homestead 
is bound under the constitution.’’ Where the only evidence of 
the making of an affidavit prior to the levy was, that the sheriff’s 
entry of levy stated that it was made ‘‘ by reason of an affidavit 
of plaintiff’s attorney that the homestead is subject,’’ this was not 
sufficient; nor was this cured by the making of an affidavit after 
the levy and interposition of a claim, that, tothe best of the knowl- 
edge and belief of plaintiff’s attorney, the debt for which the exe- 
cution issued ‘‘is one from which the homestead is not exempt.’’ 
In such a case, claim was a proper remedy to contest the levy and 
sale of the homestead. 


(a.) Whether, if a proper affidavit were filed before levy, the mode 


of contesting by filing a counter-affidavit is exclusive or only cu- 
mulative, is not determine 


November 9, 1886. 


Homestead. Practice in Superior Court. Claim. Be- 
fore Judge CarswELL. “Washington Superior Court. 
March Term, 1886. 


Reported in the decision. 
J. A. Rosson, for plaintiff in error. 
J. C. Harman, for defendant. 


HAL, Justice. 


An execution was levied on property set apart to the 
defendant as a homestead and exemption, “ by reason,” as 
the sheriff states in the entry of his levy, which purports 
to have been made on the 6th day of April, 1885, “ of an 
affidavit of plaintiff's attorney that the homestead is sub- 
ject.” The property was advertised for sale on the first 
Tuesday of November, 1885, when the defendant inter- 
posed her claim thereto as guas? trustee of her minor chil. 
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dren, who, with herself, were the homesteaders. This 
claim was dated 31st October, 1885, and was duly returned 
by the sheriff, together with the execution and the entries 
thereon ; along with these papers he also returned an affi- 
davit, bearing date November 3d, 1885, made by plaintiff's 
attorney, in which he swears, to the best of his knowledge 
and belief, that the debt for which the execution issued 
‘is one from which the homestead is not exempt.” When 
the case was called for trial in the superior court, before 
any issue was tendered or joined, the plaintiff moved to 
dismiss the claim, as we gather from statements made in the 
argument here, rather than from what appears in the very 
general and unsatisfactory record sent up from the lower 
court, upon the ground that claim was not the proper 
remedy, but that the defendant in ji. fa., and claimant 
here, should have filed a counter-affidavit to that made by 
the plaintiff to obtain the levy. This motion prevailed, 
and the claim was dismissed, and to the judgment dismiss- 
ing it exception was taken. 

We have no evidence, except what is contained in the 
sheriff's entry on the fi. fa., that any affidavit was filed prior 
to the levy on the homestead, and if one was filed, what 
it contained; the recital in that entry is to the effect 
simply that the homestead is subject, under the law, to the 
execution. Before a homestead can be levied on, under 
the act of 1871, p. 48, code, §2028, the plaintiff, his agent 
or attorney, should swear that “there is no property ex- 
cept the homestead on which to levy,” and that his “debt 
falls within some one of the classes (and, as we think, he 
should designate the class to which it belongs), “for 
which the homestead is bound under the constitution.” 
Both the affidavit described in the sheriff’s entry on the 
ji. fa., and that filed subsequent to the interposition of the 
claim and returned to the court, are deficientin both of 
these material prerequisites to a levy. There is nothing 
in either affidavit, except the general conclusions of the 
affiant; no facts are given to authorize his conclusion, and 
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hence there is nothing on which issue could be taken by 
counter-affidavit. It is not necessary to decide, and we 
do not decide, whether a counter-affidavit to one properly 
filed by the plaintiff is the only remedy afforded to protect 
the homestead from sale, or whether this is cumulative of 
other remedies. We determine, however, that, under the 
circumstances of this case, it was proper to interpose the 
claim in order to prevent the sale, and that on the trial of 
the issue tendered or joined in that proceeding, the plain- 
tiff may,if he can, show that the property assigned as a 
homestead falls within some one or more of the classes of 
the constitution binding it for the payment of his debt. 
We think there was error in dismissing the claim, and or- 
der the judgment reversed. 


Cox vs. SNELL. 


The rule that the first grant of a new trial, where the evidence is 
conflicting, will not be reversed, unless the discretion of the pre- 
siding judge was abused, applies as well to the general grant of a 


new trial on certiorari from a lower court as on a motion for new 
trial. 


(a.) There was no request for specific instructions to be given to the 
justice, and no necessity for any appears. The rehearing will 
be a de novo investigation, as if no trial had been had. 

November 23, 1886. 


Newtrial. Before Judge CarswELLt. Washington Supe- 
rior Court. March Term, 1886. 


Reported in the decision. 
J. A. Rosson, for plaintiff in error. 
No appearance for defendant. 


Hatt, Justice. 


Sustaining the certiorari in this case, a new trial was 
awarded generally by the court. The evidence upon the 
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main points involved was directly conflicting, especially 
so as to the time stipulated for the performance of the 
service by the plaintiff, and for which he claims compen- 
sation according to the terms of the contract between the 
parties. Had this first new trial been granted on a mo- 
tion for that purpose, we should not feel authorized to 
interpose, as it does not appear that there was the slightest 
abuse of the discretion exercised by the judge. This rule 
is as applicable to new trials ordered on certioraris as to 
those granted on motions, as we have repeatedly decided. 
In remanding the case for another hearing, the judge did 
not accompany his order with instructions as to the law 
applicable on the next trial before the jury in the justice's 
court. Counsel for the plaintiff seems to apprehend that, in- 
asmuch as the rehearing was ordered because the ver- 
dict was contrary to evidence, this was an expression of 
opinion adverse to him on the law applicable to the case, 
and concluded him on the next hearing, but we do not 
think that such would be the result. Another trial may 
be had upon different evidence, and will, in all respects, be 
conducted as though none had ever taken place. There 
does not appear to have been any request made as to spe- 
cific directions to the justice’s court on points of law, nor 
from what is disclosed does there seem to have been ary 
necessity or reason therefor. 
Judgment affirmed. 


VALENTINE vs. THE StTaTE OF GEORGIA. 


1. The verdict of guilty in this case was supported by the evidence. 
2. Where a bill of exceptions assigns error on the overruling of a 
motion for a new trial on the grounds therein set forth, such 
grounds should be complete in themselves. Where grounds of a 
motion for a new trial allege error, in that the court admitted testi- 
mony of certain named witnesses as to the confessions of the de- 
fendant, made in the presence of such witnesses, ‘‘as disclosed inthe 
brief of evidence in the record of this case, to which leave of refer- 
ence is prayed, on the ground that said alleged confession was 
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not freely and voluntarily made, as appears by the testimony of 
said (witnesses) touching said alleged confession,’’ but did not set 
out the testimony excepted to, or what transpired before the court 
as to its admission, the assignment of error is incomplete and not 
properly before this court. 

(a.) What transpired before the court, on the question of admitting 
confessions in the absence of the jury, formed no part of the brief 
of evidence admitted before the jury, and was not, therefore, prop- 
erly a part of the record. 

. Ifthe assignment of error were sufficient, the admission of the 
evidence would nat require a new trial. Although something was 
said to the defendant at one time, to the effect that he had been a 
good worker and that his employer wished to help him, and after~ 
wards that it might be better for him to tell his employer about it, 
yet he was left perfectly free from either hope or fear in saying 
what he did; and although afterwards something was said, to the 
effect that he had better tell the truth in Augusta, where he then 
was, as witnesses might be brought from Virginia to tell what 
he had said there, but that if he said anything to tell the truth 
anyway,—these facts did not require the exclusion of his state- 
ments from evidence. 

(a.) Moreover, other inconsistent confessions were made, convicting 
him of the murder, but wholly unlike any he had previously made, 
and which could not have at all resulted from those above consid- 
ered. 

4. The fact that, in charging the jury as totheir right to recommend 
confinement in the penitentiary for life in case of a conviction for 
murder, the court said, ‘‘ Then, if you convict him, it is for you to 
say whether the facts of the case, whether all the circumstances, 
warrant you in recommending him to the mercy of the court,’’ 
will not require a new trial. Such language did not circumscribe 
or restrict the jury in respect to the exercise of their right of re- 
commendation. 

(a.) This case differs from those of Hill vs. State, 72 Ga. 131, and 
Johnson vs. State, 58 Id. 491. 

5. Where the jury, after having been out several hours, returned 
into court and stated that their failure to agree arose out of the ques- 
tion of recommendation, and that they desired to know whether, 
in the event they failed to recommend to merey, the judge had 
any discretion in fixing the punishment, there was no error on the 
part of the judge in replying, ‘‘The question is entirely for you, 
gentlemen of the jury. If you find the defendant guilty, the law 
leaves no alternative to the court but to sentence him to death. 
It is for you tosay from the evidence, from all the facts and cir- 
cumstances of thecase, whether, in the event you find him guilty, 
you are warranted in recommending him to imprisonment in the 
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penitentiary for life; and if you render a verdict with that recom. 
mendation, the court is bound to sentence him accordingly.”’ 


November 23, 1886. 


Criminal Law. Evidence. Practice in Supreme Court. 
Charge of Court. Before Judge Ronzy. Richmond Su- 
perior Court. April Term, 1886. 





Preston Valentine was indicted for the murder of Wil- 
liam Vail, and on his trial was found guilty. The facts 
are sufficiently stated in the decision, and it is necessary 
to add only that the testimony of the two witnesses de- 
tailing the confessions, which were objected to but ad. 
mitted in evidence, was as follows: 

L. G. Byers, sworn for the State—I reside in Alleghany, 
Virginia, and am sheriff of that county. I recognize the 
defendant, and first saw him last January, at Lowmore, 
Alleghany county, Virginia. He was at work at Lowmore 
Junction, at the coke oven. I was present last month at 
the time of his arrest for this crime. The arrest was made 
at Lowmore by Mr. Clark and myself. Mr. Clark is the 
commissioner of revenue of that county. We arrested 
him near his boarding-house at the junction, just off from 
the coke ovens afew hundred yards. We carried him 
over to the depot into the office of Mr. Williams, the depot 
agent. Mr. Williams was present, Mr. Purcell, the opera- 
tor, and several others. Defendant was at the office of the 
depot when he made certain statements to me and other 
parties present. The name of the superintendent of the 
mines was A. Skelding. Mr. Skelding came into the office 
just about the time we took Valentine in there. He made 
a statement or confession in my presence, and in the pres- 
ence of those gentlemen. (The jury were retired at this 
point beyond the hearing of the testimony.) No threat 
was made or reward offered. Mr. Skelding remarked to 
him, “Tom, how comes it that you have got into this 
trouble ; you have been a good hand with me? Howcame 
you to get into this trouble?” Tom said, “ Boss, I’ll tell 
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you all about it. There were two or three white men that 
sent for him to come to the street car stables, and after 
he went there, they made him kill Mr. Vail—made him 
knock him in the head with an ax.” At that point, Mr. 
Purcell spoke up and said, “ Wasn’t it a pick?” He said, 
“ No, it was an ax.” He then said that one of the men 
poured kerosene oil on Mr. Vail and setit on fire, and broke 
the drawer open and took a lot of nickels, and told him 
to go out and get them changed for other money. He 
stated that it was $27 or $37; 1 forget which. All that 
was said before Mr. Purcell or anybody else had said a 
word to him in reference to the matter. Mr. Purcell had 
had nointerview with him. Neither Mr. Skelding nor any 
one else had offered him any reward or made any promise 
or threat to him at the time. 

Preliminary cross-examination.—I arrested Preston 
Valentine by request of Mr. Purcell. When I reached 
Lowmore, I and Mr. Clark went to the office of the com- 
pany and learned of Mr. Collier, the clerk of the Lowmore 
Iron Company, that Thomas Jones was still with the com- 
pany—that he had been on duty that morning. We then 
started to the coke oven. Mr. Olark and Collier went 
with us. Mr. Purcell was then in the depot. When we 
got to the coke oven, we asked the boss if Thomas Jones 
wasthere. He told us no, that he was round to the board- 
ing-house. We started round and met Thomas Jones on 
the way and arrested him. When we had walked fifty 
yards, he said, ‘“ What’s the matter, boss; what have I 
done?” Mr. Clark said, “There is a gentleman at the 
depot whowants to see you.” When we reached the depot, 
there were present, besides myself, Mr. Williams, Purcell, 
Clark, Collier, the operator and Mr. Skelding. Mr. 
Skelding asked Tom how he got into this trouble. His 
reply was, “ Boss, I’ll tell you all about it.” Heseemed to 
recognize Captain Purcell, and said good morning. Mr. 
Skelding remarked to Tom that he had been a good hand; 
asked him how he had got into this trouble; and said if 
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there is anything that I can do for you, I will doit. Mr. 
Purcell did pawn his watch with me. Hetold me he would 
give me fifty dollars to help him hunt this man up. He 
told me he didn’t have the money. He was a stranger to 
me, and he just handed me his watch—pawned it with 
me. 

Counsel of defendant objected to the testimony of the 
witness, on the ground that the confessions were not freely 
and voluntarily made without hope or fear to induce them. 
The court overruled the objections, and decided that the 
testimony as to the confessions might go to the jury. 

The jury having returned to the box, the testimony of 
witness proceeded in the hearing of the jury, witness 
stating substantially what he had already detailed in the 
presence of the court, with these additional facts: 

Mr. Purcell held no conversation with the prisoner that 
was not in my presence up to the time of the confession. 
His statement to Mr. Skelding, both as to the amount and 
character of the money stolen, and as to the crime and 
details of it, was made before I had communicated to him 
any of the facts. 

Cross-examined.—The substance of the language used 
by Mr. Skelding was about this: “Tom, you have beena 
good boy. Tell me all about it, and I will do all I can for 
you,” or, “if there is anything I can do for you, I will do 
it,” and then what was said by defendant followed. Iam 
here in this case because I was telegraphed for. I have 
received no subpeena. Mr. Purcell telegraphed me that 
the solicitor-general wanted me, and I voluntarily came on 
that telegram. I am not at all interested in the matter 
pecuniarily. Mr. Purcell did offer me fifty dollars to assist 
in the arresting of this man. That was of no interest in 
this case. Purcell has not given me the money yet. He 
said he didn’t have it. I still hold the watch as collateral. 
I paid my own way here, but expect the State to replace 
it. I received a telegram from the solicitor to that effect. 

E. B. Hook, sworn for the State.—Since the arrest of the 
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prisoner and since he has been in jail, I had an interview 
with him. 

Counsel for defendant here made the same objection to 
the testimony of the witness, as to the confessions made 
by defendant, as had previously been made in the case of 
the preceding witness, to-wit: That if the first confession 
was not admissible because not freely and voluntarily 
made, any subsequent confession of the same character, 
whether freely or voluntarily made or not, was not ad- 
missible. The jury was retired beyond hearing, and a 
lengthy preliminary examination of the witness was had, 
the substance of which was as follows: 

The day after the prisoner arrived in Augusta, Mr. San- 
ford Cohen, Captain Purcell and I, together, visited him 
at his cell. He was told by all of us that he was not 
compelled to make any statement at all if he did not de- 
sire to; that under no circumstances did we wish him to 
say anything that was not true. 

There was no threat of any sort used. He then entered 
on his story and in one or two little instances he would 
seem to vary from the statement he had made in begin- 
ning, according to Mr. Purcell’s understanding, and he 
would say, “ Now, Preston, is that the way you told it up 
there? Those gentlemen that heard you in Virginia will 
be here on the trial. If you don’t tell it like you did there, 
they will be here to say so.” I remarked to Preston, it 
did not make any difference about the way he told it in 
Virginia. I said, “If you lied in Virginia, we don’t want 
you to lie again now. If you told the truth in Virginia, 
we want you to tell it now.” Nothing was said about its 
being better for him to confess or tell all about it. No 
hope or reward or threat or fear was held out to him, that 
I know of. 

Preliminary cross-examination—Before any statement 
was made about what cccurred, I stated it would be better 
for him to tell the truth about it. The language used was, 
that it would be better for him to tell the truth if he was 
going to tell anything. 
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Preliminary re-direct examination.—I could not say 
exactly that the word better was used at the time. I had 
no idea of being brought here as a witness. I only took 
the statement at the time to publish it. Notes were taken 
and afterwards written out. 

Re-cross (preliminary).—The sense of my remark was, 
that he need not state anything if he did not wish to do 
so—that it was not compulsory; and in the same connec- 
tion followed my remark, that he had better tell the truth 
if he told anything at all. I don’t know that I used those 
words. I can state that not the slightest hope of benefit 
or the remotest fear of injury was held out to him on the 
occasion. 

Counsel for defendant objected to the testimony, because 
it was not freely and voluntarily made without the slightest 
hope of reward or the remotest fear of punishment. The 
court overruled the objection, and the jury returned to 
the court-room, and the facts hereinbefore stated by the 
witness were substantially repeated in the hearing of the 
jury, with the following additions: 

Prisoner stated that Mr. Kent told him to meet him 
about dark that evening at some point near Olark’s flour 
mill; that he wanted to see him ; that he met Mr. Kent, and 
that they walked from there down to the bridge, between 
that point and the street car stables, where they met two 
other men. One of them had his face blacked. I don’t 
remember who he said those men were. They told him 
they had some work they wanted him to do that night. 
They had gone on down into the yard next to the street 
car stable’s lot; there he was told he was to kill old man 
Vail. He protested against it; they had told him he had 
it todo. He had a drawn pistol at his head, and was told, 
if he didn’t kill Vail, there would be no more of him. 
They went from the yard adjoining the lot into the shed 
to car number seventeen in the rear ofthe lot, and sat 
there until Mr. Vail came out of his office to make his 
rounds in the lot. When he got behind the stable, they 
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went up to the office that he had just left and ranged 
themselves just inside the door, standing with their backs 
to the wall so that he should pass them when he came in. 
Prisoner was next to the door, Mr. Kent next to him with 
a drawn pistol at his head, and the other two men beyond 
Mr. Kent; as they heard the old man coming, Mr. Kent 
said to him, “ Now you hit him when he comes in, or 
there’s no more of you.” He said, “I did not want to 
kill him, but it was either kill him or be killed myself, 
and as he came in the door, I struck him in the head; he 
fell and I leaned against the wall at the shock of the 
thing.” Then he said that Mr. Kent went into the 
stable and got a pick; that the killing was done with 
acommon ax for cutting wood; that he was not killed 
with the pick at all, but was struck in the head with an 
ax; that Mr. Kent went out to get the pick to open the 
drawer; that in the meantime, one of those other men 
poured kerosene over the body of Mr. Vail; and that as 
Mr. Kent was going to open the drawer, he said, “ Why 
don’t you unlock it; you have got the key ;” but he replied 
that it ought to be broken open to show that somebody 
had broken it open. He gave him a certain amount of 
money that he was to change for bills and bring back at a 
subsequent interview. They set fire to the body of Mr. 
Vail, after having poured kerosene on it, and dispersed. 

I can’t detail the route he said he took after he left Au- 
gusta, except as it was published, etc. 

The defendant made a motion for a new trial on the 
grounds stated in the decision, which was overruled, and 
he excepted. 


Twiees & VerDERY; E. T. Wuituiams, for plaintiff in 
error. 


CLIFFORD ANDERSON, attorney-general, by brief; Boykin 
Waraiaeat, solicitor-general, for the State. 
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Jackson, Chief Justice. 


1. This evidence is abundant to support the verdict of 
guilty. It seems tous to demand it, and to demand it with- 
out those confessions which are in the slightest degree 
doubtful of admissibility. 

Vail was murdered in a room belonging to the street 
car stables in Augusta, where he kept the money for de- 
livery the next morning for change to the drivers. He 
was murdered at night. Defendant, not then employed 
by the company, but having been discharged a short time 
before, came next day to the scene where the murder was 
committed, and being looked at suspiciously, jumped upon 
a dray moving off and was gone. A policeman got after 
him while on the dray, and he jumped off and escaped to 
Virginia, where he was arrested and brought back to Geor- 
gia. Before he left Augusta, he exchanged a very large 
number of nickels and small pieces of silver, just such as 
deceased would have had in the drawer of which he had 
charge. He gave asa reason for having so much little 
money—some eight or ten dollars or more .n nickels~at 
the time he made the exchange for bills with some of the 
stores, that he peddled chickens. His statement on trial 
was, that a man from South Carolina got him to change the 
nickels for the bills, because he, defendant, knew Augusta 
so well. In statements to others, he said white men made 
him kill deceased, and gave him the money taken from 
the drawer to be exchanged. The false statements, the pos- 
session of the money, the jumping hurriedly on the dray 
when suspected, the jumping off when the policeman was 
after him, the running off to Virginia—away off from his 
home in Augusta—point to him, irresistibly carrying con- 
viction of his guilt, beyond any reasonable hypothesis that 
the evidence could establish or probably suggest, that some- 
body else committed the terrible crime. Vail was 
knocked in the head, kerosene poured over the corpse so 
as to burn him black, doubtless with the intention to burn 
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up the premises and escape detection, and off to Virginia 
this defendant made his escape, while everybody else re- 
mained quietly at home. 

2. The third and fourth grounds of the motion allege 
the illegal admission of confessions in the words following: 

(3.) Because the court erred in admitting, over the ob- 
jections of defendant’s counsel, the testimony of S. G. By- 
ers, a witness for the State, as to a confession of the defend- 
ant, made in his presence, as disclosed in the brief of evi- 
dence in the record of this case, to which leave of refer- 
ence is prayed, on the ground that said alleged confession 
was not freely and voluntarily made, as appears by the 
testimony of said Byers touching said alleged confession. 

(4.) Because the court erred in admitting, over the ob- 
jections of defendant’s counsel, the testimony of E. B. 
Hook, a witness for the State, as to a confession made by 
the defendant in his, the said Hook’s, presence, while con- 
fined in jail, as disclosed in the brief of evidence in the 
record of this case, to which leave of reference is prayed, 
on the ground that said alleged confession was not freely 
and voluntarily made, as appears by the testimony of said 
Hook touching said alleged confession. 

The assignment of error in the bill of exceptions is, 
that the court erred in refusing the new trial on the sev- 
eral grounds of the motion for a new trial. It is a good 
assignment of error if the ground of the motion be com- 
plete in itself; it is not, unless it be so complete in itself. 
These grounds are not complete in themselves, but to see 
what the confessions were and what evidence went wrong- 
fully to the jury, and thus whether the defendant was hurt 
or not by the admission of it over objections of counsel, 
it is necessary to inspect the brief of evidence. The 4251st 
section of the code demands that the decision complained 
of shall be plainly specified in the bill of exceptions; that 
is to say, the ground of exception and assignment of error 
must of itself show what is the error complained of. If 
these grounds of the motion had set out the facts rejected 
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and the facts that transpired before the court, then the 
assignment of error would be good, for it assigns error on 
that ground of the motion, and this need not go out of the 
motion approved by the court below to ascertain the error 
complained of; but even to call, to aid the motion and 
assignment, the brief of evidence before the jury would be 
insufficient ; to invoke, however, as in this case is done, 
what transpired before the court on the question of admit- 
ting the confessions to the jury, and in their absence, is no 
part of the brief of evidence, and therefore no part of the 
record, and therefore evidence of nothing. It is a brief of 
evidence before the jury that the statute allows to come 
before this court as part of the record; it is not conversa- 
tion between the court and counsel, nor is it what witnesses 
said before the court for his own separate action, and not 
for the jury even to hear. 

3. But even were we allowed by the master of us all—the 
law—to hunt up what is scattered in the brief of evidence 
to find a specification there which ought to be in the mo- 
tion for a new trial, and the error assigned on it; or worse, 
if the law allowed us to consider testimony before the 
court alone, and conversation about it between court and 
counsel, improperly and unlawfully interjected in the brief 
of evidence, we should encounter nothing authorizing us 
to disturb the verdict. There is no pretence of threat in 
any of the statements of witnesses to the prisoner, nor is 
there hope of reward. Something was said to him by the 
Virginia employer, to the effect that he had been a good 
worker, and he wished to help him, and afterwards that it 
might be better for him to tell him about it, but he was 
left perfectly free of either hope or fear in saying what he 
did, and afterwards, in Augusta, something was said to the 
effect that he had better tell the truth there, as witnesses 
from Virginia might be brought to tell what he had said 
there, but,if he said anything, to tell the truth anyway ; and 
all this was enough to let the jury have it before them, and 
not absolutely exclude it. 
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Moreover, other inconsistent confessions were made con- 
victing him of the murder, but wholly unlike any he had 
made before, and which could not have been at all conse- 
quential on the two above considered. It is enough, how- 
ever, that no legal assignment of error is before us. 

4, The fifth and sixth grounds are in reference to the 
charge of the court on the right of punishment by the jury 
of the defendant, uncontrolled by the court, and are as 
follows : 

(5.) . Because the court erred in charging the jury as fol- 
lows: “The punishment of murder shall be death, but 
may be confinement in the penitentiary for life in the fol- 
lowing cases:” (Here the court read §4323 of the revised 
code), and added, “So you see that in all cases of murder, 
convictions of murder, whether the verdict is based upon 
circumstantial testimony or not, the jury may recommend 
the prisoner to the mercy of the court, and if you recom- 
mend him to the mercy of court, this court is obliged to re- 
spect that recommendation, and the punishment will then 
be, instead of death, confinement in the penitentiary for life. 
Itis for you to say first whether the testimony satisfies you, 
beyond a reasonable doubt, as to the guilt of the defendant; 
if it does, it is your duty to convict. Then if you convict 
him, it is for you to say whether the facts of this case, 
whether all the circumstances, warrant you in recommend- 
ing him to the mercy of the court.”—Defendant claiming 
that by the use of said language the court limited the jury, 
in the exercise of their right to recommend, by the facts 
and circumstances of the case; that the use of said lan- 
guage was equivalent to charging the jury that their right 
to recommend depended upon the facts and circumstances 
of the case, whereas, under the law, the right to recom- 
mend in any case is merely an arbitrary right and privilege 
of the jury, without regard to the facts and circumstances. 

(6.) Because the court erred as follows: After the jury 
had been out in their room several hours without being 
able to agree, they were brought into court, and the court, 

v 77-31 
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on being informed that they had not agreed and wished 
to be further instructed, asked them what the difficulty 
was. One of the jurors replied that it was the question 
of recommendation, and that the jury desired to know 
whether, in the event they, the jury, failed to reeommend 
to mercy, the judge had any discretion himself in fixing 
the punishment. To which inquiry the judge replied as 
follows: ‘That question is entirely with you, gentlemen 
of the jury. If you find the defendant guilty, the law 
leaves no alternative to the court but to sentence him to 
death. It is for you to say from the evidence, from all 
the facts and circumstances of the case, whether, in the 
event you find him guilty, you are warranted in recom- 
mending him toimprisonment in the penitentiary for life; 
and if you render a verdict with that recommendation, the 
‘court is bound to sentence him accordingly.”—The error 
complained of being, in the opinion of defendant, that the 
language used in the supplementary charge again limited 
the jury in their right to recommend by the facts and cir- 
cumstances of this case, and that there was a repetition 
of the error assigned in the fifth and foregoing assignments 
of error. 

We think that the error herein assigned on these two 
grounds of the motion amounts to nothing, because the issue 
-of law made is settled by the case of Jnman vs. The State, 
72 Ga. 269. That case coversthis. The distinction taken 
there between that case and /7Zill vs. The State, 72 Ga. 
131, also exists here. The case of Johnson vs. The State, 
58 Ga. 491, relied on so strongly by the able counsel for 
plaintiff in error, is for the offence of cattle stealing, and 
arose under a different statute in respeet to the power of 
the jury on the subject of punishment. Moreover the 
charge in that case confined the right of the jury in this, 
that the court charged that if there were no circumstances 
to justify you in recommending him to the mercy of the 
court, “ why then you ought not todo it.” Such a charge 
as that would be error under the statute in respect to pun- 
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ishment for murder, because it said to the jury that they 
ought not to recommend to mercy unless such and such 
was proved. 

5. That the charge was substantially repeated when the 

.jury came into court and stated that their trouble to agree 
arose out of that difficulty in regard to the respective pow- 
ers of themselves and the court, cannot be error. The 
court told them it had none, but the jury had all; “it is 
for you to say, from the evidence, from all the facts and 
circumstances of the case, in the event you find him guilty, 
whether you are warranted in recommending him toimpris- 
onment in the penitentiary for life, and if you render a 
verdict with that recommendation, the court is bound to 
sentence him accordingly.” 

This is what he should have instructed them when they 
asked him about that trouble on their minds. The respon- 
sibility was upon them, and they should have known it. 

Judgment affirmed. 


GIRARDEY ef al. vs. BESSMAN, executrix, et a/. 


In 1876, a bill was pending in Richmond superior court against sev- 
eral defendants, one a non-resident, the others residents of the 
State. The non-resident filed a petition to remove the cause as to 
him to the circuit court of the United States, and this application 
was granted, and no exception was taken to this ruling. A mo- 
tion to remand the case was made in the circuit court, and there 
it was urged that the removal was made under the act of congress 
of 1866, and that that act had been repealed by the act of 1875. 
This motion was refused in 1877, and no exception thereto was 
taken. In 1883, the case was dismissed from the docket of the 
circuit court by the presiding judge for want of prosecution. In 
1885, a motion was made to reinstate it and remand it tothe State 
court. Later in the same year, an application was made to the 
superior court of Richmond county t> declare the removal null 
and void, and to require the case to proceed in the State court, on 
the ground that the act of 1866 had been repealed by the act of 
1875, and that there was no jurisdiction in the State court to grant 
the removal, or in the circuit court to accept or act upon it: 
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Held, that the judgments of the superior court and of the circuit 
court of the United States, although they may have becn errone- 
ous, were not void, and no exception to them having been taken, 
they are binding on the parties. 

(a.) If the present motion could have been made at all, it should have 
been made within three years from the time the judgment was ren- 
dered, and is now too late. 


November 23, 1886. 


Removal of Causes. United States Courts. Judgments. 
- Res Adjudicata. Statute of Limitations. Before Judge 
Roney. Richmond Superior Court. April Term, 1886. 


The facts are stated in the head-note and decision. 


Hoox & Monteomery, for plaintiffs in error, cited: 104 
U.S. 407; 106 Jd. 395,191; 110 Jd. 59; 100 Jd. 457; 
103 Jd. 205, 336; 108 Jd. 130, 158; 112 Jd. 187, 711; 
114 Jd. 55; 115 Jd. 41,56; 117 Jd. 431, 275, 340; 118 
Id. 264; 118 Ld. 249, 742; 116 Jd. 227; 111 Jd. 379, 
472; 99 Jd. 80; 109 Jd. 278; 3 Woods, 397; 56 Ga. 282, 
526; 70 Id. 359; 73 Jd. 44; 8 Cr. 9; Code, §§3594, 246, 
3828; Cooley Const. Lim. 398; Freeman Judg. §120 et 
scq.; 50 Ga. 271, 289; 34 Jd. 256; 9 Jd. 180, 247, 441; 
18 Jd. 176; 32 Jd. 652; 11 Jd. 453; 46 Jd. 398, 529; 
55 Jd. 601; 21 Jd. 13; 53 Jd. 285; 68 Jd. 455; 59 Jd. 
532, 603; 71 Jd. 11; 67 Jd. 584; 3 McCord, 280; 1 
Whart. Ev. 795, 801-9; Herm. Estop. 45; Wells Res 
Adj. §477; 20 U. 8. Dig. 242; 14 Johns. 482. 


_ J. B. Cummine; M. P. Carroit, for defendants, cited: 

3 Woods, 397; 8 Ga. 145; 9 Jd. 247; 20 Jd. 581; 24 
Id. 335; 68 Jd. 790; 70 Jd. 746; 73 Jd. 733; 103 U.S. 
205; 116 Jd. 18; 106 Jd.122; 19 Wall. 214; 22 7.238; 
Dill. Rem. Caus. (ed. 1881), §§2, 82, 87, p. 11. 


Hatt, Justice. 


The question made by this record is, whether the supe- 
rior court of Richmond county had jurisdiction of a motion 
to annul, set aside and declare void an order passed by it 
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in 1876, removing a case from that court to the circuit 
court of the United States, to which order no exception 
was taken and no writ of error was prosecuted to the Su- 
preme Court of the State, and when, after being removed 
in accordance therewith to the circuit court, a motion was 
made to remand the cause, which was refused, and when 
it had been finally disposed of by a judgment of the cir- 
cuit court, dismissing the same, and the complainants two 
years after it was dismissed had made a motion to rein- 
state, and after reinstating, to remand it to the State court, 
because (as it is alleged and is now conceded) the statute 
of the United States under which the removal took place, 
the act of congress of 1866, was repealed by the act of 
March 8d, 1875; the question of such repeal having been 
made and adjudicated adversely to the complainants by 
the circuit court, on their motion to remand, and from 
which judgment they neither took an appeal nor sued out ~ 
and prosecuted a writ of error to the Supreme Court of 
the United States, | 

The position assumed ‘and insisted upon by the experi- 
enced and learned counsel for plaintiffs in error is this, 
that the circuit court of the United States is a court of 
limited jurisdiction ; that it can take no cognizance of causes 
other than those which it is authorized by the constitution 
and laws of the United States to hear and determine; and 
that where it assumed to act under a statute of the United 
States, which had been repealed when it decided the case, 
it had no jurisdiction of the subject-matter and the parties, 
and the decision rendered was coram non judice and void, 
and being void, might be assailed and disregarded when- 
ever and wherever it interfered with the rights of a party 
litigant in any court. 

No one will question that the United States courts are 
courts of limited jurisdiction, and if they act outside 
of their jurisdiction, such action is void; if, therefore, the 
premises of counsel for plaintiffs in error be correct, their 
conclusion would be inevitable; we do not agree, however, , 
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to the correctness of the premises here relied on, but think 
the questions presented were such as, in the first in- 
stance, were cognizable by the superior court of Richmond 
county, and in the last instance, by the circuit court of the 
United States, and that each of these courts had jurisdic- 
tion of the subject-matter in contention, viz: the removal 
of causes from the former to the latter, and also of the 
parties to the cause. Issues were made, or ought to have 
been made, in each of the courts necessarily involving this 
very point, and they were determined by each adversely 
to the claims of the plaintiffs in error, who scem to have 
acquiesced at the time in the result, for they took no steps, 
within the time limited by law, to have the action of either 
court reviewed by the proper tribunals of the State or 
United States. When the questions were made, they had 
to be decided, and so far as concerns their adjudication in 
the United States court in this very case, we are not left to 
conjecture as to the matters involved in that controversy, 
as the case is fully reported in 3 Woods R. 397, when 
Judge Bradley, of the Supreme Court of the United States, 
presiding on the circuit, passed upon each and every one 
of them in an elaborate and, as it seems to us, an able 
opinion, and concluded it by giving judgment against the 
motion to remand. When made in the court, such ques- 
tions must be determined by the judges thereof who were 
vested with the power, and it is their duty to decide them; 
if the decision subsequently turns out to be erroneous, al- 
though no measures may be taken to correct the errors, yet 
it is not on that account to be treated as a void judgment, 
such as has been rendered by a court having no jurisdic- 
tion. While it exists, it is as binding as though it had been 
absolutely free from error, and this is true whether it re- 
lates only to the judgment of the State court, or a judg- 
ment of a United States court, or of the cou:t of another 
State. Smith vs. Hornsby, 70 Ga. 552; Lord vs. Cannon, 
75 Id. 800; Thomas vs. Morrisett, 76 Id. 884, in addition 
‘ to authorities cited on brief of counsel. 
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This, then, being an erroneous, though not a void, judg- 
ment for the want of authority in the superior court of Rich- 
mond to render it, and being final, so far as concerned the 
action of that court, this motion to vacate it could not be 
entertained by it, 1st, because the matter had passed from 
its control, and had never been restored by any competent 
authority, or any other proceeding known to the law, 
either State or federal; and 2d, because it came too late. 
If, under the circumstances, this motion could have been 
made at all, it should have been made within three years 
from the time it was rendered. Code, §2914(a). 

Judgment affirmed. 


FRANKLIN, for use, vs. MADDEN. 


Where a motion for new trial was made, but was abandoned, and ex- 
ceptions were filed to rulings of the court below, but the bill of ex- 
ceptions and record fail to show what the court did, except by as- 
signing error, save as to one ground oferror, and as to that the bill 
of exceptions was so confused as to be unintelligible, this court 
cannot ascertain what transpired in the court below. The pre- 
sumption is that the court below did right, and he who assigns 
error must show it. 


November 23, 1886. 


Practice in Supreme Court. Presumptions. Before 
Judge Roney. Burke Superior Court. May Term, 1886. 


Reported in the decision. 


J.S. & W. T. Davinson ; Boykin Wricut; R. O. Lovett, 
for plaintiff in error. 


P. P. Jounston; H. D. D. Twiaes, for defendant. 


BLANDFORD, Justice. 


There was a motion for new trial made in this case 
which was abandoned, and certain exceptions were filed 
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to the rulings of the court below, but the bill of exceptions, 
while it contains the evidence, fails to show what the court 
did, only as it appears in the assignments of error, except 
as to one ground, and that is, when claimant was on the 
stand as a witness, he was asked if there was not a writing 
which showed that the property levied on had been convey- 
ed by him, claimant, conditionally to the defendant, and he 
then stated that he did not claim his title through the 
writing ; that the writing was an agreement on his part to 
sell to defendant the property in the fall of the year, pro- 
vided he made a good crop. The exception by plaintiff 
is, that this testimony was allowed by the court over ob- 
jections by plaintiff’s counsel; another part of the bil! of 
exceptions shows that the evidence was drawn out by the 
counsel of plaintiff over the objection of claimant’s counsel, 
In this state of the record, we are unable to ascertain what 
did transpire in the court below. The presumption is that 
the court did right, and it is incumbent on him who alleges 
error to show it; if he fails todo so, the judgment below 
must stand. As to the other grounds of error assigned, 
the record is silent as to what was done by the court, and 
we cannot consider the same. 
Judgment affirmed. 


THE WESTERN AND ATLANTIC RAILROAD vs. Matuis. 


Where suit was brought against a railroad company for damages 
done to certain machinery, and the evidence as to the amount of 
the damages was conflicting, that on behalf of the plaintiff sustain- 
ing the finding of the jury, there was no error in refusing to grant 
a new trial on the ground that the verdict was contrary to law and 
without evidence to support it. 


February 26, 1887. 


New Trial. Evidence. Before Judge Bkannam. Cobb 
Superior Court. November Term, 1885. 


Reported in the decision. 
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Juuius L. Brown; W. D. Exxtis; Puiturps & Sessions; 
W. J. Winy, for plaintiff in error. 


Cuay & Buatr, for defendant. 


BLANDFOKD, Justice. 


This case is on exceptions and error assigned to the refusal 
of the court to grant a new trial. The motion for new trial 
was based alone upon the general grounds that the verdict 
was contrary to law and without evidence to support it. 
The plaintiff, on the trial of the case, introduced two wit- 
nesses, himself and another, and he testified that certain 
machinery, which it was conceded was injured and dam- 
aged by the negligence of the defendant, was injured to 
the extent of from $150 to $200, and that it would take 
that much to repair it; and the other witness which he 
introduced testified that it would take from $100 to $150 
to repairit. This evidence, without more, would have re- 
quired a verdict in favor of the plaintiff; and it cannot be 
said, under such circumstances, that the verdict of the jury 
is not sustained by the evidence. The evidence of the de- 
fendant showed that the damages could have been repaired 
at a cost of from $10 to $15. There was, then, a exci 
in the testimony of the parties. 

This issue was for the jury to decide. They found in 
favor of the plaintiff, and the court thought proper not to 
disturb the finding; and we cannot say, under the facts of 
this case, that the court committed error in — to 
grant this new trial. 

Judgment affirmed. 
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Wicker, administrator, vs. WALTER ef ai. 


This court las frequently held that, inasmuch as appeals have been 
abolished and the grant of a new trial is, in its result, inthe nature 
of an appeal, it would not be scrutinized closely for errors, and 
that, unless the verdict was demanded by the evidence, this court 
would not interfere with the discretion of the court below in mak- 
ing such grant. 


November 23, 1886. 








New Trial. Before Judge CarsweLtt. Washington Su- 
perior Court. March Term, 1886. 




















Reported in the decision. 
Evans & Evans, for plaintiff in error. 
DenmarRK & Apams; H. D. D. Twiceas, for defendants. 


BLaNpForD, Justice. 





This bill was filed to enjoin a foreclosure of a mortgage 
by Walter and Hart against Thomas O. Wicker. It alleged 
that Thomas O. Wicker, the husband of Almira Wicker, 
had in his hands twenty-five hundred dollars belonging to 
his wife, and that he invested this sum in the lands em- 
braced in the mortgage sought to be foreclosed, but took 
the deed to the land in his own name; also, before Thomas 
QO. Wicker executed the mortgage, he informed Walter and 
Hart of the same. On the trial of the case, evidence was 
introduced by plaintiff to show that Walter and Hart knew 
that Mrs. Wicker’s money, to the amount of twenty-five 
hundred dollars, had been invested in the land embraced 
in the mortgage; on the other hand, there was evidence 
that they had no knowledge of Mrs. Wicker’s interest in 
the land. On this point there was a conflict in the evi- 
dence. Thomas O. Wicker was the main witness for the 
plaintiff, and the mortgage deed contained a covenant that 
Thomas Wicker was possessed of the land and had a right 
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to mortgage the.same, the title being in him. The jury 
found “the issues submitted in favor of the administrator 
of the deceased wife, Almira Wicker. The defendants, 
Walter and Hart, moved the court for a new trial on divers 
grounds. The court granted the new trial generally, and 
plaintiff excepted. 

This is the first grant of a new trial; and this court has 
held frequently that, inasmuch as appeals have been 
abolished, and the result of the grant of a new trial isin 
the nature of an appeal, the first grant of a new trial 
would not be scrutinized closely for error, and, unless the 
verdict was demanded by the evidence, that this court 
would not interfere with the discretion of the court in 
the grant of a newtrial. This verdict is not imperatively 
demanded by the evidence in the case. Ience the judg- 
ment of the court below must be affirmed, 


Martin e al., executors, vs. CAUTHEN. 


Where it is sought to procession lands under sections 2384, 2385, 
2386 of the code, it is necessary to survey and mark the entire 
tract of land belonging to and possessed by the owner; and it is 
not sufficient to survey and mark one lot alone, held by grant from 
the State, it being the lot where the line is uncertain or disputed. 


December 21, 1886. 


Processioning. Before Judge Boynton. Pike Superior 
Court. April Term, 1886. 


Reported in the decision. 
J. S. Pore; J. D. Srewart, for plaintiffs in error. 
J. A. Hunt, for defendant, 


Jackson, Chief Justice. 


The point in this case is, whether, to procession land 
under sections 2384, 2385, 2386, it is necessary to run all 
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around the tract in its entirety belonging to and possessed 
by the owner, or only around one lot alone under grant of 
the State, that lot whereupon the line is uncertain or dis- 
puted. 

The question is not open in this court. Watson vs. 
Bishop et al.,69 Ga. 51; Rattaree vs. Morrow, 11 Jd. 528:- 
These cases settle the law to be that the entire tract must 
be marked and surveyed all around it, and that the entire 
tract is not one lot or any other part of the body of land 
lying together of the owner, but it is the whole body of 
land. 

Judgment affirmed. 


Mason e¢ al. vs. Kirkpatrick et al. 


Where, on a bill for injunction, the parties are at issue as to the facts 
involved, the chancellor has a discretion to grant or refuse the in- 
junction, and this court will not control such discretion. 

December 7, 1886. 


Injunction. Before Judge Brown. Cobb Superior Court. 
March Term, 1886. 


_ Report unnecessary. 
Irwin & Irwin; J. E. Mozury, for plaintiffs in error. — 
Cray & Buarr, for defendants. 


BLANDFORD, Justice. 


The plaintiff filed his bill for injunction. The defend- 
ant answered the bill and denied the material allegations 
in the bill. The parties were at issue on the facts and the 
court refused the injunction. 

The chancellor, under the facts in the case, had a dis- 
cretion to grant or refuse the injunction. And this court 
will not control this discretion, as we have often decided 
in similar cases. 

Judgment affirmed. 
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Hart vs. JACKSON. 


1. There was sufficient evidence in this case to authorize a verdict 
for the plaintiff. 

2. A new trial will not’ be granted on account of newly discovered 
evidence, whichis merely cumulative. 


February 8, 1887. 


New Trial. Evidence. Before Judge Fort. Schley 
Superior Court. March Term, 1886. 


Reported in the decision. 


B. B. Hinton; R. F. Lyon, for plaintiff in error. 


Butt & Lumpkin; W. H. McCrary, by brief, for defend- 
ant. 


BuLaNDFoRD, Justice. 


Jackson sued Hart for the value of a mule which he 
alleged he had sold him. Hart pleaded that the mule had 
been returned to Jackson, and that the trade had been 
cancelled. A verdict was had for Jackson. Hart moved 
for a new trial on the ground that the verdict was con- 
trary tolaw and without evidence to support it; and upon 
the further ground of the newly discovered evidence of 
W.J. Ross and E. J. Stokes, who made their affidavit that, in 
February, 1883, Jackson had offered to sell them the mule. 
The testimony of Hart, upon the trial of the case, was 
that he had returned the mule to Jackson in satisfaction 
of Jackson’s claim. Jackson denied this, and testified that 
he agreed with Hart to take back one mule (he had sold 
him two), and that Hart might return the other mule to 
his father, and in case the mule got well, he would take 
him back. Hart was to pay all the expenses of curing the 
mule. The evidence further showed that Hart had re- 
turned the mule to H. J. Jackson, the father of the plain- 





494 SUPREME COURT OF GEORGIA. 


ee 


Harrison vs. Dykes. 


tiff, and the mule had died. The court refused the motion 
for new trial, and this is excepted to, and error assigned 
to this court. 

There was sufficient evidence to have authorized a ver- 
dict for the plaintiff. The newly discovered evidence was 
cumulative, because Hart had already testified to the facts 
sought to be proved by Ross and Stokes; and it is well 
settled by this court that a new trial will not be granted 
for newly discovered evidence which is merely cumulative. 
So we think that the court committed no error in refusing 
to grant this new trial, and judgment is affirmed. 


HARRISON vs. DYKES. 


Where the evidence on the main issue in a case was conflicting, and 
the presiding judge refused to set aside the verdict on the ground 
that it was contrary to law and evidence, this court will not inter- 
fere with his discretion in so doing. 


February 8, 1887. 


Evidence. New Trial. Before Judge Fort. Macon 
Superior Court. May Term, 1886. 


Reported in the decision. 


E. G. Summons; E. F. Hinton, for plaintiff in error, 


Fe.tton & Baxter, for defendant. 


Hatt, Justice. 


None of the special grounds of this motion for new trial 
have been verified by the presiding judge, and the only 
question left for determination is, whether the verdict is 
to be set aside as contrary to law andevidence. The main 
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issue presented is, whether the defendant dealt with one 
Collier as plaintiffs agent, or as the owner of the property 
purchased, and whether there is evidence to sustain the 
verdict. Ifthe plaintiff was the real owner of the lumber 
sold by Collier to the defendant (and there seems to be 
little dispute as to this fact), and the debt incurred belonged 
to the plaintiff, he had a right to recover the amount, un- 
less by his conduct he held Collier out to the world as the 
owner, and authorized dealings with him in that character. 
This the plaintiff's evidence negatives, and there is nothing 
but circumstances of a somewhat inconclusive nature and 
tendency to contradict this testimony, except perhaps the 
testimony of Collier. Plaintiff swears that before any of 
the lumber was sold or delivered to the defendant, he noti- 
fied him that it was his property. This notification, how- 
ever, was denied by the defendant, and on that particular 
point there is a direct conflict of evidence. Plaintiff's 
evidence asserts that Collier was his agent to sell, but not 
to collect bills for the lumber which he sold. Collier, on 
the contrary, swears that he not only had the right to sell, 
but to collect those bills, and appropriate the money as he 
saw proper, provided he accounted for it in the final settle- 
ment with the plaintiff; and that under these circumstances 
he did appropriate the proceeds of this sale to the pay- 
ment of his individual account with the defendant; and he 
insists he had a right so to do. It will be thus perceived 
that the evidence on this material question is directly con- 
flicting. The jury could give credit to the witnesses in 
whom they confided, and the judge, who presided in the 
case, being satisfied with the result, we cannot say that he 
exercised his discretion improperly in refusing to interfere 
with the verdict. 
Judgment affirmed. 
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—_— 


Tue Empire LoaAN anp Buripina ASSOCIATION vs. THE 
City oF ATLANTA. 


In 1883, one P., being indebted to a loan and building association, 
made a deed to it, conveying certain land asa security for the debt. 
In 1884, the city of Atlanta assessed taxes against the association 
and issued an execution against it for $450, which was levied on 
the lot, and the marshal sold it, the city becoming the purchaser. 
Subsequently, within the twelve months allowed for the redemp- 
tion of property sold at tax sales, an execution was issued by the 
city against the same lot and P., as the owner, for an assessment 
for curbing and paving the street opposite the lot, and at the sale 
under this execution, the association became the purchaser for $37, 
in February, 1885. After the expiration of twelve months from 
the first sale, the city advertised the lot for sale as its own, and 
the association filed a bill to enjoin this sale: 

Held, that there was no abuse of discretion in refusing the injunction. 
No irreparable loss or injury is to be apprehended from its refusal. 
The association is already in the possession of the property, which 
of itself gives notice to the world of the title by which it holds; and 
further, the pendency of the bill gives notice of the claim of the 
complainant. 


October 26, 1886. 


Municipal Corporations. Tax. Title. Injunction. No- 
tice. Before Judge MarsHat, J. Cuarke. Fulton Supe- 
rior Court. March Term, 1886. 


Reported in the decision. 


Wei & Branpt, for plaintiff in error. 


J. B. Goopwin; J. T. PENDLETON, for defendant. 


BLANDFORD, Justice. 


E. R. Pyle conveyed to plaintiff a certain lot in the city 
of Atlanta to secure the payment of certain moneys which 
he owed the association in 1883, The city of Atlanta as- 
sessed the association for taxes for the year 1884, and in 
November of that year, this lot was sold and purchased by 
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the city under tax execution and sale by the marshal. In 
February, 1885, execution having been issued for assess- 
ment for curbing and paving the street opposite this lot 
by the city against the lot and E. R. Pyle, the owner, the 
same was sold and purchased by the association, the mar- 
shal making a deed to it, the price being thirty-seven dol- 
lars; and this sale took place within twelve months of the 
purchase of the property by the city asthe property of 
plaintitf, the right of redemption being in the association 
when it purchased in February, 1885. 

Plaintiff filed its bill, praying that the city be en- 
joined from selling this lot. The bill was answered, and 
the foregoing facts appeared. It may be stated, as a fur- 
ther fact, that the tax execution, issued by the city against 
the plaintiff, was for four hundred and fifty dollars taxes. 

Under the facts, the chancellor refused the injunction, 
and plaintiff excepted, and this is assigned as error. 

We do not think that there was any violation of the dis- 
cretion vested in the chancellor in refusing the injunction 
prayed for. There is no irreparable loss or injury to be 
apprehended by the plaintiff unless the injunction be 
granted; it is already in possession of the property, which - 
of itself gives notice to the world of the title by which it 
holds the land; and further, the pendency of the bill gives 
notice of the claim of plaintiff. Upon the hearing, all 
claims and equities between the city and the association 
can be settled. 

Decree affirmed. 


THE GRIFFIN MARBLE, etc. Works vs. Papeett & Darsey. 


Where, in a suit in a justice’s court, judgment was rendered against 
the defendants, and they appealed to a jury in that court, but, on 
the call of the case on the appeal, they were not present, it was 
error for the justice for that cause to dismiss the appeal. 
December 21, 1886. 

v 77-32 
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Eubanks vs. Brunson & Dennard. 


Certiorari. Appeal. Before Judge Boynton. Spald- 
ing Superior Court. February Adjourned Term, 1886. 


Reported in the decision. 
JouNn J. Hunt, by brief, for plaintiff in error. 
T. W. Tuurman; N. M. Couzens, for defendant. 


BLANDFORD, Justice. 


The plaintiffs in error being sued in a justice’s court by 
defendants, the justice rendered judgment against them. 
They entered an appeal to a jury regularly in that court. 
At the time the case came on for trial on appeal, the plain- 
tiffs in error did not appear, and the justice for that cause 
dismissed the appeal. They petitioned for certiorari to 
reverse this ruling of the justice’s court. The judge of the 
superior court dismissed the certiorari and affirmed the 
ruling of the justice’s court. 

This was error, as ruled by this court in Singer Manu- 
facturing Co. vs. Walker & Co. during present term. 

Judgment reversed. 


EvUBANKS vs. Brunson & DENNARD 
[Jackson, C. J., did not preside in this case, on account of providential cause.] 


The only question in this case being one of fact, as to which the testi- 
mony was conflicting, and the jury having determined the issue, 
and the presiding judge having refused a new trial, this court will 
not interfere. 


January 18, 1887. 


New Trial. Before Judge Srmmons. Houston Superior 
Court. April Term, 1886. 


Reported in the decision 
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Wm. M. & O. H. Brinson vs. Hadden. 


R, N. Hoxtrzcuaw, by W. 8S. Wattacg, for plaintiff in 
error. 


Duncan & Minter; W. Brunson, Jr., for defendants. 
BLANDFORD, Justice. 


In this case, one T. B. Holmes procured advancements 
from Brunson & Dennard to enable him to make a crop, and 
in May he gave to them a lien on the crops to be made to 
secure such advancements as had been made and that 
were to be made. In June, Holmes abandoned the crop 
and turned it over to Eubanks. Eubanks, according to the 
testimony of Brunson, one of defendants in error, agreed, 
if Brunson & Dennard would make further advance- 
ments to him to make the crop, that he would assume all 
liabilty of Holmes to them which had been incurred. This 
Eubanks denied. The jury found the issue thus raised in 
favor of Brunson & Dennard. Eubanks moved for a new 
trial, which the court refused, and this is assigned as error. 

The only question in the case is one of fact, and the 
jury settled this between the parties, and the superior 
court refused to interfere; and there being no abuse of dis- 
cretion by that court, this court is powerless to interfere. 

Judgment affirmed. 


Wan. M. & O. H. Brinson vs. HAppDEn: 


Where a bill was filed; alleging that the complainant was the owner 
of a certain stallion of the value of $500; that she entered into a 
contract with the defendants, who were livery-stablemen, where- 
by they agreed to take the stallion and stand him, without ex- 
pense to her; that they collected the proceeds from the service of 
the stallion, amounting to six or seven hundred dollars, and failed 
to account to her for any part thereof; that she also placed with 
them, as liverymen, one black mare of the value of $140, anda 
phaeton of the value of $200; that they claimed that she was in- 
debted to them about $25C for bills for feeding the horses, and were 
advertising the property for sale, and declaring their intention to 





500 SUPREME COURT OF GEORGIA. 
Wm. M. & 0. H. Brinson vs. Hadden. 


sell it for their claim; and therefore she prayed for injunction 
and the appointment of a receiver,—while the case was rather 
weak for the appointment of a receiver, yet as the proceeding un- 
der the bill will finally wind up all matters of controversy between 
the parties, and will probably prevent a multipiicity of suits, and 
as the chancellor required the complainant to give bond to pay the 
defendants any amount which they might recover against her on 
account of any claim due them for the feeding of the horses, this 
court will not interfere with his judgment appointing a receiver 
and granting an injunction. 

February 26, 1887. 


Injunction. Receivers. Equity. Before Judge Hines. 
Scriven County. At Chambers, January 19, 1887. 


Reported in the decision. 


R. O. Lovett, by brief, for plaintiffs in error. 


Dett & Wane, by Harrison & Prepres, for defendant. 


BLANDFORD, Justice. 


Clarissa Hadden exhibited her bill against Wm. M. & O. 
H. Brinson, in which she alleged that she was the owner of 
a certain stallion named Alpha; that she entered into 
a contract with the Brinsons, who were livery-stablemen, 
wherein they agreed to take the stallion and stand him, 
without any expense to her, and to divide the proceeds 
which the stallion made between them equally; that she 
also put to livery with them one black mare-horse and a 
one-horse phaeton; that the black mare was worth $140, 
the phaeton $200, and the stallion $500; that the Brinsons 
collected the proceeds from the services of the stallion, and 
the same were worth six or seven hundred dollars; 
that the Brinsons now claim that she is indebted to them 
some $250 for bills for the feeding of the horses, and they 
were advertising said property for sale and declaring their 
intention to sell the same for their claim as livery-stable- 
men. She prayed an injunction against the sale of this 
property, and also for the appointment of a receiver. 
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The bill was answered by the Brinsons, who denied nearly 
all the allegationsinthe same. Affidavits were submitted 
to the chancellor on the hearing for injunction and receiver 
by both parties. The receiver was appointed by the chan- 
cellor, and an injunction granted, upon conditon that com- 
plainant in the bill give a bond with good security, in the 
sum of $1,000, conditioned to pay the Brinsons any recovery 
which they might have against the plaintiff for and on ac- 
count of any claim due them for the feed of the horses. 
The Brinsons excepted to this order granting the injunc- 
tion and appointing the receiver, and this is assigned as 
error. 

While we think that the case was rather weak for the 
appointment of a receiver, yet as the proceedings by bill 
in this case will finally wind up all matters of controversy 
between the parties, and will probably prevent a multi- 
plicity of suits, and inasmuch as the chancellor required 
bond of the plaintiff to indemnify the defendants, we will 
not disturb his order appointing the receiver and granting 
the injunction. 

Judgment affirmed. 


RANOLE vs. StonE & Company, for use. 


A note, given for the purchase money of an engine and boiler, con- 
tained the following clause: ‘‘ It is, furthermore, the express con- 
dition of the delivery of said engine and boiler to me, that the 
title, ownership or possession does not pass from the said O. M. 
Stone & Co. until this note and interest is paid in full, and they 
may take possession of said engine and boiler and sell the same 
for my account at any time, in case this note is not promptly paid, 
in which case, I hold myself liable for any and all loss or damage 
caused by my failure to meet this note.’’ The engine and boiler 
were destroyed by fire in the actual possession of the defendant, 
but before the maturity of the note or contract: 

Held, that the title remained in the vendors, and the loss fell on them ; 
and a charge to the contrary was erroneous. 


November 23, 1886. 





502 SUPREME COURT OF GEORGIA. 


Randle vs. Stone & Company, for use. 


Contracts. Title. Vendor and Purchaser. Before 
Judge Roney. Burke Superior Court. May Term, 1886. 


Reported in the decision. 


P. P. Jounston, for plaintiff in error. 
SaLemM Dortcuer, for defendants. 
Jackson, Chief Justice. 


O. M. Stone & Company sued Randle on two notes and 
an account in lieu of another for the price of a steam en- 
gine and boiler. The following is one of the notes, which 
make the contract between the parties, the other notes be- 


ing like it, and the account being on the consideration of 
the third : 


‘On or before the 1st day of December, 1881, I promise to pay to 
O. M. Stone & Company, or order, one hundred and one and 62-100 dol- 
lars, payable at the Commercial Bank, of Augusta, Georgia, for value 
received in one six-horse power Bigelow engine and boiler, and if 
not punctually paid at maturity, with interest from that time at —— 
per cent. per annum, and counsel fees of 10 per cent. on amount due 
if collected by law, and I hereby waive the benefit of the homestead 
and exemption as to this debt. It is, furthermore, the express con- 
dition of the delivery of said engine and boiler to me, that the title, 
ownership or possession does not pass from the said O. M. Stone & 
Company until this note and interest is paid in full, and they may 
take possession of said engine and boiler, and sell the same for my 
account at any time, in case’this note is not promptly paid, in which 
case I hold myself liable for any and all loss or damage caused by 
my failure to meet this note. 

[Signed] W. J. RANDLE.”’ 


The boiler and engine were destroyed by fire in the 
actual possession of the defendant, but before the maturity 
of the note or contract. 

The sole question made is, whose is the loss, the sellers’ 
or the buyer’s? The jury, under the charge of the court, 
found that the purchaser was liable, and found for the 
plaintiffs below. The defendant excepted, and on a denial 
of a new hearing brought the case here. 
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Among other things the presiding judge charged as fol- 
lows: ‘“ And should you further find that, before said notes 
or the said purchase money became due, said property 
-was destroyed by fire without any fault, carelessness or 
negligence on the part of said W. J. Randle, directly or 
indirectly, yet I charge you that plaintiffs may maintain 
action on said notes, and the defendant is liable to pay 
them. You are not to consider the question of reservation 
of title.” 

In our judgment, this charge is erroneous. The only 
question in the case is, who had title when the fire occur- 
red, if the articles were burnt without fault in Randle? 
“The express condition of the delivery to me (Randle) 
of the said engine and boiler (is), that the title, ownership 
or possession does not pass from the said O. M. Stone & 
Company until this note and interest is paid in full, and 
they may take possession of said engine and boiler, and 
sell the same for my account, at any time, in case this note 
is not promptly paid,in which case I hold myself liable 
for any and all loss or damage caused by my failure to 
meet this note.” This contract thus makes a clear reser- 
vation of title, ownership and a right of possession, such 
right of possession being modified by confining it to the 
failure of Randle to pay at maturity, when the possession 
may be resumed by Stone & Company to sell and apply 
proceeds to thedebt. But the reservation of title and own- 
ership is without any modification or condition whatever. 

Itis absolutely reserved up to the maturity of the notes; 
not only “title” is so reserved, but, by way of emphasis, 
“ ownership” is added. The owner must suffer the loss, 
if there be no fault in the actual possessor, whois a bailee. 
1 Benjamin on Sales, §620; 1 Parsons on Contracts, pp. 
526, 538, 537 (note); 51 Am. R. 59, 62, 63 ;1 Benj. §§412, 
427. 

This court has substantially ruled the same point in 
analogous cases, not on reservation of title on contract, as 
here, but on the reservation the statute, code, §1593. 
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makes before title passes to certain products of the soil; 
thus recognizing the principle that in case of destruction 
by fire, the loss must be met by him who has title. Spar- 
row vs. Pate & Brother,67 Ga. 352; Gunn vs. Knoop, 
Freirichs & Co.,73 Ga. 510. 

Judgment reversed. 


CASWELL vs. BuncH et a. 


Under the constitution of this State, equity cases must be tried in 
the county where some defendant resides against whom substan- 
tial relief is prayed. Where a bill was filed to set aside certain 
sheriff’s deeds, not in the county of the residence of the grantee 
therein, but in the county of the residence of the sheriff, it was 
demurrable for want of jurisdiction. 

(a.) The ruling that where a party institutes a proceeding, in a county 
other than that of his residence, against a person residing in such 
county, the superior court thereof has jurisdiction in equity against 


the plaintiff in the pending proceeding, rests on the idea that the 
plaintiff, by voluntarily instituting his suit, gives the superior court 
of the county where it is so instituted jurisdiction of his person 
sufficient to answer all the ends of justice respecting the suit orig- 
inally instituted,—such proceedings in equity being ancillary to or 
defensive of the pending suit. 


November 23, 1886. 


Venue. Jurisdiction. Equity. Before Judge Roney. 
Columbia Superior Court. March Term, 1886. 


Reported in the decision. 

Frank H, Miike, for plaintiff in error. 

SaLtem Dutcuer; J. S. Hook, for defendants. 
BLANDFORD, Justice. 


Mary A. Bunch and others, her children, filed a bill in 
Columbia county against Theodore D. Caswell, to set aside 
certain sheriff's deeds made by the sheriff of Columbia 
county to him, he being a resident of Richmond county. 
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The relief prayed is against Caswell. A demurrer was 
filed to the bill, among other grounds, upon the ground that 
there was no jurisdiction upon the part of the superior 
court of Columbia county to hear and determine the mat- 
ters set forth in the bill, as Caswell was a resident of Rich- 
mond county. The court overruled the demurrer, and 
Caswell excepted, and here says that the court erred in 
not sustaining the demurrer and dismissing the bill. 

The constitution of this State vests in the superior courts 
exclusive jurisdiction in all equity cases, and declares that 
equity cases must be tried in the county where some de- 
fendant resides against whom substantial relief is prayed. 
Code, §5169. See Smith vs. Bryan, 34 Ga. 538. 

It has been held that where a party institutes proceed- 
ings in a county other than the county of his residence, 
against one resident therein, the superior court of the 
county wherein the proceedings are pending has jurisdic- 
tion in equity against the plaintiff in the pending proceed- 
ings, although it is not the superior court of the county of 
his residence. This proceeds upon the idea that the party, 
by voluntarily instituting the suit, gives the court of the 
county where the suit is instituted jurisdiction of his per- 
son sufficient to answer all the ends of justice respecting 
the suit originally instituted. Such equity proceedings 
are ancillary to or defensive of the pending proceedings. 
64 Ga. 783; 66 Jd. 428; 65 Jd. 395; 70 Jd. 329. 

The bill in the present case is not ancillary to or defen- 
sive of any action or suit at law or in equity which has 
been instituted by Caswell against the complainants in 
the bill, but itis an original bill seeking relief against Cas- 
well. So we think the demurrer to the bill for want of 
jurisdiction should have been sustained. We pass on 
nothing more. 

Judgment reversed. 
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Branp vs. THE LAWRENCEVILLE BRANCH RalILRoAD. 


1, 2. This court has held that, when a charter has been obtained, the 
subscriber contracts with reference to it, and that the number of 
shares to be subscribed or the whole capital stock necessary to do 
the contemplated business, constitute an important element in the 
contract; and if the amount fixed by the charter has not been 
subscribed, or, having been subscribed, subscriptions have been 
released, so as to materially reduce the capital stock, without the 
consent of the subscriber, his subscription could not be enforced 
against him; and that this principle was applicable to the amount 
of capital stock fixed in the discretion of the company as a condi- 
tion of the subscription. 

(a.) Where some of the subscriptions have been made upon a condi- 
tion precedené, the plaintiff must show that the conditions have 
been either complied with or waived, and the burden is on him to 
prove it. 

(o.) It was error to charge, in effect, that if $20,000 had been fixed by 
the authorities of the company as the amount which was sufficient 
to complete the enterprise, they might thereafter exercise their 
discretion im relation to the subject, and in exercising it, they 
might change that amount by taking into consideration the con- 
ditional subscriptions. 

. Where no question of fact is involved, the construction of a con- 
tract is a question for the court, and should not be left to the jury ; 
but in case there is a question of fact involved, such as the proper 
reading of an obscurely written word, then the question as to that 
fact is for the jury. In this case, it was error to submit the con- 
struction of the contracts involved to the jury, and it is evident 
that they misinterpreted them. 


January 18, 1887. 
Charters. Corporations. Contracts. Stock and Stock- 
holders. Practice in Superior Court. Before Judge Boyn- 


ton. Walton Superior Court. August Term, 1885. 


Reported in the decision. 


Avex. S. Erwry; C. H. Brann; Henry D. McDaniet, for 
plaintiff in error. 


W. E. Stxrwons, for defendant. 
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Hatt, Justice. 


This was a suit by the Lawrenceville Branch Railroad 
Company against Brand to recover the amount of a sub- 
scription made by him to the stock of the company. Be- 
sides the general issue, the defendant filed several special 
defences to the action: 

First. That he subscribed to the stock upon the cendi- 
tion that the road was to be extended from Lawrenceville 
to Logansville, where he resided, and after the subscription 
was made, the company, in violation of the condition and 
in fraud of his rights reserved under it, entered into a 
contract with another railroad company, without his knowl- 
edge or consent, that this condition should not be complied 
with, and that the extension contemplated by it should not 
be made. : 

Second. That there was a condition in the contract of 
subscription tothe effect that $20,000.00 (twenty thousand 
dollars), or an amount sufficient, in the discretion of the 
board of directors and president of the company, to grade 
the road, build the bridges and to put down cross-ties, 
should be bona fide subscribed before he was liable to be 
called on for his subscription, which condition has never 
been complied with; and further, that the company was 
compelled to enter into a contract with a responsible party 
to furnish and place iron on the track and equip the road 
ready for operation before he was liable to pay his subscrip- 
tion; and that this condition of the contract was not com- 
plied with before he was called upon for his subscription. 

Under the testimony and charge of the court, a verdict 
was found for the plaintiff for the amount of the subscrip- 
tion, and thereupon defendant made a motion for new trial, 
which was overruled upon each and all the grounds therein 
taken, and to the judgment overruling this motion excep- 
tions were taken; and this makes the issues which we are 
to determine. The grounds of the motion material to a 
determination of the case consist in errors assigned on 
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charges of the court to which exceptions were taken, and 
which are as follows: 7 

(1.) Because the court erred in charging the jury as fol- 
lows: “Now I charge you that it is incumbent upon the 
plaintiff toshow, to your reasonable satisfaction, that before 
assessments were made against the defendant, that $20,000 
subscription had been obtained (this would not apply to 
the 3 per cent. to which your attention has already been 
called), or an amount of subscription had been obtained, 
which, in the discretion of the president and directors, was 
deemed sufficient to grade the road, build bridges and put 
down the cross-ties ready for the track. If the plaintift 
has shown that this was done, then as to this condition the 
plaintiff would have had the right to make the assessment 
and call upon defendant to pay his subscription.”—The 
error of this charge, as movant insists, was in ignoring 
entirely the fact that enough of said subscription to reduce 
the amount subscribed below twenty thousand dollars was 
conditional, and that the conditions on which the same had 
been subscribed were not complied with before the calls 
were made. Movant further respectfully insists that so 
much of said charge as instructed the jury that, if an 
amount, in the discretion of the board of directors, suffi- 
cient to grade the road, etc., had been subscribed before 
the calls were made, that was sufficient, without reference 
to the fact whether the subscriptions amounted to twenty 
thousand dollars or not, was error; that the said board hav- 
ing fixed in their meeting and by their resolution $20,000 
as the amount necessary, etc., they were bound by it and 
could not make calls on the defendant for his instalment 
unless the amount of $20,000 had been unconditionally 
subscribed before the assessments on defendant were 
made. 

(2.) Because the court erred further in charging as fol- 
lows: “Touching this matter, the defendant insists that 
$20.000 bona fide unconditional subscription had not been 
obtained at the time he was called on to pay. As to this, 
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I charge you that if the contract provided that $20,000 
should have been subscribed, and leaving the officers of the 
company without discretion, then $20,000 of unconditional 
subscription would have been necessary as a compliance 
with the provisions of the contract; but as the contract 
provides that this work might be commenced in the dis- 
cretion of the officers of the company as to when a sufli- 
cient amount had been subscribed, I charge you thatif part 
of the subscription was conditional and part unconditional, 
yet if the officersof the company, in their discretion, deter- 
mined that the subscription as made was sufficient to have 
the work done, as provided in this part of the contract, 
then having exercised such discretion, if they did so exer- 
cise it, they would have a right to make assessments 
against defendant and demand payment, so far as this con- 
dition of the contract was concerned,” etc.—The error 
complained of in this charge consists, in addition to the 
reasons given above, in the fact that the court ignored 
entirely the fact that said officers, at a formal meeting of 
their board, had fixed the sum of $20,000 as necessary to 
be subscribed in order to begin:the work, and were bound 
by it and could not, after that,exercise any discretion in 
making calls when a less sum had been unconditionally 
subscribed. 

(3.) Because the court erred in charging the jury as 
follows: “ As to right of plaintiff to recover, defendant 
further insists that by the terms of his subscription, before 
he could be required to pay the same, plaintiff was to 
have entered into a contract with a responsible party, 
company or corporation, and by the terms of which con- 
tract the parties contracting were to obligate themselves 
to furnish and put down the track and equip said road 
ready for operation. As to this condition of the contract, 
whether it has or has not been complied with, plaintiff and 
defendant are at issue. Should you find from the evi- 
dence, looking to all the written and oral evidence in the 
case, that before the defendant had been called on by as- 
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sessment to pay his subscription, plaintiff, the railroad 
company, had entered into a contract with a responsible 
party to furnish and put down the track and equip the 
said road for operation, then, as to this condition of the 
contract, plaintiff would be entitled by assessment to call 
on defendant to pay his subscription. On the other hand, 
if, at the time assessments were made, any one or all of 
them, the railroad company had not entered into a con- 
tract with a responsible party to furnish and put down 
the track and equip the road for operation, then no right 
of action would accrue to plaintiff to make assessments, 
demand payment and sue thereupon. In this, as in all 
other contested matters between plaintiff and defendant, 
you must be controlled by and decide according to the 
evidence in the case.”—The error in this part of the charge, 
movant insists, consists in the fact that the court submitted 
to the jury the construction of the written contracts, in- 
stead of construing them himself. The contract of sub- 
scription was in writing, and the contracts the plaintiff 
made with the railroad company for ironing and equipping 
their road, by which they claimed this condition in the 
contract of subscription was met, were all in writing, and 
it was the duty of the court to construe them and declare 
whether the conditions were met, and not leave it to the 
jury, as the court did. And further, the movant insists 
that the jury erred in their construction of said contracts, 
as evidenced by their verdict. 

The charge of the court submitting to the jury the ques- 
tion as to the existence of the conditions upon which de- 
fendant’s subscription was made as to the extension of the 
road to Logansville was correct, and was not excepted to. 
As the evidence upon the point was conflicting, there was 
no error in refusing the new trial upon that ground, and 
whether there was error in refusing it upon the general 
grounds that the verdict was contrary to law and evidence 
and decidedly and strongly against the weight of evidence, 
will appear when we come to consider the exceptions to 
the charges as numbered above. 
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1,2. In Hendrix vs. The Academy of Music, 73 Ga. 
437, we held,in accordance with what was laid down in 
The Memphis Branch Railroad Co. vs. Sullivan, 57 Ga. 
240, that when a charter had been obtained, the subscriber 
contracted with reference to it, and that the number of 
shares to be subscribed, or the whole capital stock neces- 
sary to do the contemplated business, constituted an im- 
portant element in the contract, and if the amounts fixed 
by the charter had not been subscribed, or, having been 
subscribed, subscriptions had been released so as to mate- 
rially reduce the capital stock without the consent of the 
subscriber, his subscription would not be enforced against 
him; and that this principle was applicable to the amount 
of capital stock fixed in the discretion of the company as 
a condition of the subscription. By the third section of 
the plaintiffs charter, Acts 1877, p. 240, the capital 
stock of the company is limited to one hundred thousand 
dollars and cannot exceed that amount. The entire scope 
and purpose of this act contemplated bona fide uncondi- 
tional subscriptions, whether those subscriptions were 
made to be paid in “lands, labor or material,” as might 
be agreed between the company and the person subscrib- 
ing. Jd. sec. 4, pp. 240, 241. 

There is evidence in this record going to show that, in 
the judgment of the company, at least $20,000 of subscrip- 
tions would be necessary to authorize the building of the 
road, and there is further evidence, from the minutes of 
the directors, that there was $27,000 in bona fide subscrip- 
tions made prior to their undertaking the work, and from 
this it is to be inferred that that amount was, in their 
opinion, requisite to complete the enterprise, and to justify 
them in making a call upon subscribers for other portions 
of their subscriptions other than the three per cent. they 
were liable for before the full amount was subscribed, for 
the purpose of defraying the expense incident to the or- 
ganization of the company, surveying the route, etc. 

The subscription list, which comes up with this record, 
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shows that there was less, by several thousand dollars, than 
either of the above specified amounts in unconditional 
subscriptions, and that at the time the amount of capital 
stock was fixed, none of the conditions on which subscrip- 
tions were made had been fulfilled. 

In order to recover from one who subscribed uncondi. 
tionally, where subscriptions have been made upon a con- 
dition precedent, “the plaintiff must show that the condi- 
tions either have been complied with or waived. . . . 
The burden is on the plaintiff to prove it. We may sup- 
pose two different subscriptions which are contradictory. It 
is clear that both conditions cannot be performed, and that 
both subscribers should not be counted as shareholders.” 
Morawetz on Private Corporations, §279, and citations 
of cases in note 3. Tothe same effect, Jd. §286 e¢ seq. 
See especially Jd. §295, and citations. 

If this be the law, as we think it is, then there was error 
in charging the jury that, if $20,000 had been fixed by the 
authorities of the company as the amount which was suffi- 
cient to complete the enterprise, they might thereafter 
exercise their discretion in relation to the subject, and in 
exercising it, they might change that amount by taking 
into consideration the conditional subscriptions, 

What has been said above applies with full force to the 
charge excepted to in the ground of motion numbered 2. 

3. We think there was error in submitting the construc- 
tion of the written contracts of subscription and those made 
with the Air-Line Railroad for equipping and ironing their 
road, by which they claim that this latter contract was a 
fulfillment of the contract of subscriptions relative to this 
matter. The extent, meaning and effect of contracts in 
writing are to be ascertained by the court, and not re- 
ferred to the jury. ‘ Where no matter of fact is involved, 
the construction of a contract is a question for the court, 
but in case there is a fact, such, for instance, as the proper 
reading of an obscurely written word, then the question 
as to that fact is for the jury.” Code, §2754. 
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That the jury misinterpreted these contracts when sub- 
mitted to them under the instructions of the court, and 
that they misconceived their effect as bearing upon the 
rights of the parties,is quite evident to our minds. We 
do not deem it proper to go into a minute examination of 
all the facts in this record, as there must necessarily be 
another hearing of the case ; and as, upon another hearing, 
it may be shown that the defendant consented to or waived 
the conditional subscription, as well as the conditions that 
should have been inserted in the contract entered into 
between the plaintiff and the Air-Line Railroad for the 
ironing and equipping of its road. it would be improper to 
do so. 

Judgment reversed. 


Doy.Le vs. THe STATE OF GEORGIA. 


1. Counts for felonies cannot be joined in the same indictment with 
others for misdemeanors, especially where the offences are of dif- 
ferent characters. 

(a.) Robbery is not of the same character of offence as larceny from 
the person, or cheating and swindling. Robbery involves force; 
the others do not. 

2. Where the defendant in a criminal case exercises his right of 
making a statement not under oath, such statement may be con- 
tradicted by testimony as to the facts which it narrates, but the 
making of a statement does not alone authorize the introduction 
of testimony of the general bad character of the defendant, and 
that the witnesses testifying concerning it would not believe him 
on oath. 

3. The testimony in this case showed that the defendant filched 
money from the person of the prosecutor, before his eyes, by arti- 
fice and trickery, but there was no such evidence of force as au- 
thorized aconviction of robbery. 

(a.) Legislation on this subject suggested. 


November 23, 1886.. 


Criminal Law. Evidence. Practice in Superior Court. 
Before Judge Roney. Richmond Superior Court. Octo- 
ber Term, 1885. 

v 77-33 
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Leven Doyle was indicted and found guilty of robbery. 
The evidence of the person charged to have been robbed 
was, in brief, as follows: He agreed to treat the defendant 
to a drink, and took out his pocket-book to pay for it. He 
had the book in one hand and in the other a rubber strap 
which he took from around it. In the book was a $5 bill 
with one end sticking out. The defendant extracted it 
with a quick jerk and passed it to a confederate, who made 
off with it. There was no scuffle and no threats. The 
defendant merely snatched or jerked the money from the 
book. 

In his statement, the defendant claimed to have won the 
money from the owner at three card monte. 

After conviction, the defendant moved for a new trial, 
which was refused, and he excepted. The other facts are 
sufficiently stated in the decision. 


S. F. Wess, for plaintiff in error. 
Boykin Waicaut, solicitor-general, for the State 


Hat, Justice. 


Doyle was indicted, tried and found guilty of robbery 
and was sentenced to the penitentiary for ten years. The 
indictment charged him, in three separate counts, with 
robbery, with larceny from the person of the prosecutor, 
and with cheating and swindling. The amount alleged to 
have been stolen was five dollars in United States cur- 
rency. Upon his arraignment and before pleading to the 
merits, he demurred specially to the indictment, upon 
the ground that there was a misjoinder of offences in the 
different counts in the indictment, one being for a felony 
and the others for misdemeanors; the demurrer was over- 
ruled, and upon the trial, he made a statement not under 
oath, which the court, over his objections, allowed to be 
impeached, by evidence of his bad character, and that 
from that character he was not, in the opinion of the wit- 
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nesses, entitled to credit on his oath in a court of justice. 
He made a motion for a new trial, on several grounds, 
including those above mentioned, which was refused. To 
the judgment on this motion he excepted, and these excep- 
tions make the questions to be decided. 

1. Counts for felonies cannot be joined in the same in- 
dictment with others for misdemeanors, although it would 
seem all the offences charged are ejusdem generis, but in 
this case the offences set forth in the several counts were 
not of kindred character; the secret and furtive taking of 
money from the person of another without his knowledge‘ 
or consent, and the deceitful means and artful practices 
resorted to by swindlers to cheat and defraud others, are 
just the reverse of the force or intimidation, which is an 
indispensable element of robbery. Code, §§4389, 4410, 
4412, 4595, and citations under each of these sections. 
This court, in Speer’s case, 60 Ga. 381, held that a convic- 
tion of fornication upon an indictment for rape could not 
be upheld, because of the directly opposite character of 
the two offences, the one requiring force on the part of 
the assailant and resistance on the part of the female, 
while the other was committed with her concurrence and > 
consent. As to the joinder of felonies with misdemean- 
ors in the same or different counts of indictment, see Da- 
vis’s case, 57 Ga. 66, 67. 

2. Under the provisions of our act allowing defendants 
in criminal cases to make a statement not under oath 
(code, §4637), which is to have such force only as the jury 
may think right to give it, and who may believe it in pref- 
erence to the sworn testimony, the defendant making such 
statement is not to be deemed a witness in all respects, for 
by this statute he cannot be compelled to make it or to 
answer questions propounded by the prosecution, nor is he 
subject to cross-examination unless he thinks proper to 
submit toit. That his statement, when made, may be con- 
tradicted by other witnesses as to the facts he narrates, has 
been frequently decided by this court, but this is a very 
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different matter from impeaching his veracity by proof of 
his general bad character, and showing by those testifying 
to such character that they would not for that reason be- 
lieve him on his oath in a court of justice; he takes no oath 
and is not to be regarded as a witness, except to a quali- 
fied extent; the consistency or improbability of his story 
cannot be tested by a cross-examination, whereas the right 
of cross-examination, thorough and sifting, is secured to 
every party as to the witnesses called against him, and if 
there be several parties to the same case, having distinct 
interests, each may exercise this right. Code, §3864. The 
mode of impeachment here adopted applies only to wit- 
nesses (Jd. §§3871, 3873, 3874), but it does not apply to a 
party urless,in a civil case or in a criminal prosecution, he 
first puts his character in issue ; such testimony is never re- 
sorted to, in the first instance, for purposes of conviction, but 
to shield from punishment, especially in a doubtful case. 
This is a familiar principle and needs no citation of author- 
ities in its support. That there are decisions of some of 
our sister States in seeming conflict with the view here 
taken, we are aware, but these decisions are founded upon 
their own statutes, which, when examined, will be found to 
be materially different in essential respects from ours. 
That the privilege given to defendants in criminal cases 
is greatly abused, and that its exercise is often detrimental 
to the best interests of society and the peace and security 
of the community, is not only probable, but in many in- 
stances is fully established, we are well satisfied. The 
evils resulting from it are beyond the reach of the courts, 
and itis to be sincerely wished that the legislature, which 
alone has the power, would apply the correction. 

3. There is abundant evidence in this case that the pros- 
ecutor’s money was filched from his person, before his eyes, 
by artifice and trickery, and a conviction for larceny from 
the person, had upon a proper indictment, or one founded 
upon §4588 of the code, if the statement of the defend- 
ant be credited, charging him with cheating at play, or 
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perhaps with being a common cheat and swindler, would 
be sustained, but the essential element of robbery, viz. 
force or intimidation, is wholly wanting; there is no evi- 
dence of any violence or threats before or at the time the 
prosecutor’s money was taken, of any struggle between 
them, or of resistance upon the part of the prosecutor, but 
the contrary is conclusively shown by the testimony; the 
conviction, therefore, rests upon no foundation whatever, 
and is not only contrary to the evidence, but without evi- 
dence to support it. There was error in refusing to grant 
the new trial, and there must be another hearing of the 
case. Burke's case, 74 Ga. 372. There are features about 
this case, and others of the same character, which cause 
us to regret our inability to affirm this judgment and sub- 
ject the offender to the punishment inflicted by the sen- 
tence; and in view of the fact that almost every commu- 
nity is infested with gangs of such thieves, whose only 
vocation seems to be to entrap unsuspecting persons in the 


exhibition of their money, or throw them off their guard 
and snatch money or other valuables from their persons, 
we respectfully call the attention of the general assembly 
to the matter and unanimously recommend that such 
offence be made robbery and punished as that crime is 
now punished. 

Judgment reversed. 


Tue Crry Councin or Aveusta et al. vs. WALTON, ex- 
ecutor, e¢ al. 


1. A testator died in 1836. The eighth item of his will was as fol- 
lows: ‘I give and devise to my kind, good and affectionate wife, 
Emily H. Tubman, the entire balance of my estate, of whatever 
kind or thing it may consist of. Now, in consideration of the un- 
limited confidence that I have in the discretion of my good wife, 
Emily H. Tubman, I do hereby constitute and appoint her my 
sole executrix of this will, with the full hope and belief that she 
will use every means in her power to carry every part of this my 
will into complete effect.’’ (Then follow certain directions to his 
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executrix for obtaining a law to manumit the slaves of the testator, 
and, upon condition of obtaining such a law, for the presentation 
of $5,000 to the University of Georgia or the trustees thereof.) 
** And furthermore, I request that my executrix distribute amongst 
the poor of the county of Richmond two thousand dollars, and 
that ali the real estate that I may die possessed of in the city of 
Augusta, after the death of my wife, be and is hereby given to 
the trustees of the Richmond County Academy, and their suc- 
cessors, the annual product to be by them appropriated to the 
erection of a poor-house in said county, and for the support of 
its inhabitants forever. Now, for the purpose of enabling my ex- 
ecutrix to carry into full and complete effect every part of this 
my last will and testament according to my desires herein ex- 
pressed, I do hereby authorize my executrix to make all sales and 
conveyances that may be necessary for the above mentioned pur- 
poses :”’ 

Held, that it was not the intention of the testator to adopt the county 
poor-house, or to bestow his bounty upon it, or to confide to those 
having in charge the administration of the fund raised by taxation 
for the support of the county, the management of the property 
provided by him for a like purpose; but he designed the erection 
of a separate establishment, to be located and controlled by agents 
of his own selection, who were to distribute and apply the income 
from the fund, in their discretion, as best to effect the purpose des- 
ignated. 

(a.) The judge of the city court of Richmond county, who is ex officie 
commissioner of roads and revenues of that county, having, in his 
official capacity, tendered himself as a suitable person to be ap- 
pointed trustee to effectuate the wishes of the testator expressed 
in his will, and the chancellor, in the exercise of his discretion, 
having declined the offer so made, this court will not interfere. 

2. Prior to 1854, the judge of the superior court had no power, by a 
proceeding in chambers, to accept the resignation of a trustee and 
appoint a successor. 

(a.) Under the 8th item of the testator’s will, the executrix was, dur- 
ing her life, the proper person to execute the trust created, and it 
did not devolve upon the trustees of the Academy of Richmond 
County and their successors until her death. Therefore there 
was no authority, during her lifetime, for the renunciation of the 
trust by them and the appointment of a successor, she not having 
been removed for mismanagement or abuse of the trust, and not 
having voluntarily resigned. 

(b.) After the death of the executrix, the trust devolved upon the 
persons who might be the trustees of the Richmond County Acad- 
emy,and not upon the corporation of which they were trustees, 
and the corporation, as such, had no right to renounce the trust. 
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(c.) If lapse of time can be relied on as conferring title to this char- 
acter of trust, it cannot be applied here, since the city council, 
who make the claim, never had either actual or legal possession 


of the trust, and were never actually or legally engaged in looking 
after its affairs. 


(d.) The city council of Augusta had no right, express or implied, 
under the laws of the State, to accept.or administer this trust. 


January 18, 1887. 


Wills. Trusts and Trustees. Charitable Trusts. County 
Matters. Practice in Superior Court. Jurisdiction. Muni- 
cipal Corporations. Before Judge Ronzy. Richmond 
Superior Court. April Term, 1886. 


Reported in the decision. 


J. S. & W. T. Davipson; OC. H. Conen; S. F. Wess, for 
plaintiffs in error. 


Frank H. MIituer; J. B. Cummine; Bryan Cummine, for 
defendants. 


Hat, Justice. 


Richard Tubman, late of Richmond county, died testate 
in the month of November, 1836, leaving his wife, Mrs. 
Emily H. Tubman, his sole executrix, who, having proved 
his will and qualified as such executrix, took letters testa- 
mentary from the inferior court, sitting as a court of ordi- 
nary for said county. The item of his will which creates 
the trust, the subject of this controversy, is as follows: 


‘* Highth. I give and devise to my kind, good and affectionate wife, 
Emily H. Tubman, the entire balance of my estate, of whatever kind 
or thing it may consist of. Now, in consideration of the unlimited 
confidence that I have in the discretion of my good wife, Emily H. 
Tubman, I do hereby constitute and appoint her my sole executrix 
of this my will, with the full hope and belief that she will use every 
means in her power to carry every part of this my will into complete 
effect. I therefore desire that she, immediately after my decease, 
apply to the legislature of this State to pass a law (if they, in their 
wisdom, should deem it expedient or politic) to enable her to eman- 
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cipate and make free in this State all the negroes I may die pos- 
sessed of, except Anna and all her children, Charlotte and all her 
children, and Fanny and all her children. I therefore set apart, out 
of that part of my estate heretofore given to my wife, ten thousand 
dollars, five thousand of which sum I request my executrix to pre- 
sent to the University of the State of Georgia, or to the trustees 
thereof, provided, however, the legislature do pass the above, des- 
cribed law enabling her to manumit my negroes as aforesaid; if not, 
then the whole of the ten thousand dollars to be applied to the trans- 
portation of the said negroes to such part of the United States as 
my executrix may deem the laws best calculated to secure to them 
the rights and immunities of free persons; the balance then, if any 
is left, shall be divided amongst them in equal shares ; but if the leg- 
islature should pass the above described law, then the other five 
thousand dollars shall be divided among them in equal shares. And 
furthermore, I request that my executrix distribute amongst the poor 
of the county of Richmond two thousand dollars. And that all the 
real estate that I may die possessed of in the city of Augusta, after 
the death of my wife, be and is hereby given to the trustees of the 
Richmond County Academy, and their successors, the annual pro- 
duct to be by them appropriated to the erection of a poor-house in 
said county, and for the support of its inhabitants forever. Now, for 
the purpose of enabling my executrix to carry into full and complete 
effect every part of this my last will and testament according to my 
desires herein expressed, I do hereby authorize my executrix to make 
all sales and conveyances that may be necessary for the above men- 
tioned purposes.”’ 


Mrs. Tubman, without having fully discharged the trusts 
of this will, and without having obtained letters dismissory 
as executrix thereof, died testate on the 9th day of June, 
1885, leaving John M. Walton her executor; and having 
qualified as such, he thereby became the executor of Rich- 
ard Tubman’s will. The persons constituting the board 
of trustees of Richmond County Academy, acting in their 
corporate capacity, renounced this trust in the year 1888, 
and notified the judge of the superior court of Richmond 
county of their renunciation, and prayed the appointment 
of another trustee to act in their stead; and the judge, at 
chambers, but (so far as appears) without any notification 
to Mrs. Tubman or any other person having an inter- 
est under the will of Richard Tubman, on the eleventh 
day of April, 1838, appointed the City Council of Augusta 
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as the successor in the trust of the “ Trustees of Richmond 
County Academy.” The City Council of Augusta, though 
it accepted the appointment, never took possession of the 
trust property, nor interfered in any manner in the ad- 
ministration of the trust, except that in the year 1844, 
they executed a lease in perpetuity to a portion of the 
real estate embraced in this item of the will to the execu- 
tors of one Samuel Hale, to whom Mrs. Tubman, in her 
lifetime, had previously sold and conveyed her life estate 
in the premises. Upon the death of Mrs. Tubman, the 
trustees of Richmond County Academy rescinded the reso- 
lution of their predecessors renouncing the trust, and insist 
upon their right to execute it, alleging, as the ground of their 
action, that the trusts did not devolve upon them until 
the termination of Mrs. Tubman’s life estate. Both they 
and the city council of Augusta made a demand upon 
Walton, the executor, for the property belonging to the 
trust, who thereupon filed his bill, calling upon them to in- 
terplead, and praying the direction of the court touching the 
matter, and for other appropriate relief. Pending this bill 
ofinterpleader, the Hon. William F. Eve, as judge of the city 
court of Richmond county and ew officio commissioner of 
roads and revenues of said county, intervened and claimed, 
in his official capacity, the right to administer this trust, 
and prayed his appointment as trustee on the ground that, 
under the law creating him commissioner, he was charged 
with the duty of providing for the poor of the county, and 
was the only proper custodian of funds belonging to them, 
or which had been donated and set apart for their support. 
When the case came on to be heard, upon the bill, answers 
and proofs, the chancellor rejected the claims of each of 
the other claimants to the trust, and confirmed the ap- 
pointment made by the will of Richard Tubman of the 
“Trustees of Richmond County Academy,” decreeing, 

1. ‘‘ That John M. Walton, as executor of Richard Tubman, who is 


now in the possession of the realty set forth in the bill, is ordered, 
as such executor, to convey, pursuant to the terms of the will of his 
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testator, all the real estate in the city of Augusta possessed by Rich- 
ard Tubman at the time of his death, November, 1836, and fully de- 
scribed in the bill,to the trustees of the Academy of Richmond county, 
who was appointed by the testator, and which appointment is now 
concurred in, ratified and confirmed by this court. That the said com- 
plainant is also ordered and directed to transfer to the said trustees 
all the income received by him as rental, or from the use and occu- 
pation of said realty from the death of Emily H. Tubman, June 9, 
1885, save and except the expenses incurred in repairs upon the 
realty, taxes, insurance, his commissions on income received, his 
counsel fee of five hundred dollars, and the cost of this proceeeding. 

2. That the trustees of the Academy of Richmond county and their 
successors are hereby ordered and directed to carry into effect the 
provisions of said will, and to account with and receipt to the said 
complainant for the real estate described in the bill, and the income 
received by him since the death of Emily H. Tubman.”’ 


To this decree each of the defendants, the City Uouncil 
of Augusta, and Judge Eve, as commissioner of roads and 
revenues of Richmond county, excepted, and each brought 
the case to this court by separate bills of exceptions and 
writs of error. 

- 1. The interposition of the county commissioner and his 
ofter to assume and execute the trust was purely vica- 
rious, founded upon no claim of right in law or fact what- 
ever. It is evident that the testator did not contemplate 
the adoption of the county poor-house, or mean to bestow 
his bounty upon it, and to confide to those having in charge 
the administration of the fund raised by taxation for the 
support of the poor of the county, the management of the 
property provided by him for a like purpose, but he de- 
signed the erection of a separate establishment to be lo- 
cated and controlled by agents of his own selection, and 
who were to distribute and apply the income from the 
fund, in their discretion, as best to effect the pious and be- 
nevolent purpose designated. The proper inference to be 
drawn from this provision of the will is, as it seems to us, 
that the testator deliberately passed by the county corpor- 
ation and the agents selected by it for the performance 
of this public duty, and conferred the power upon others, 
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whom he preferred to dispense his charity, His expressed 
object was to establish out of his means, to be supported 
by the income of the property dedicated by his will to that 
use, an asylum for the poor of Richmond county. There 
was no direct gift to the county, or to the authorities em- 
powered to direct its municipal affairs, and we have seen 
that none could be implied from the terms of the bequest. 
The commissioner of roads and revenues of the county, in- 
stead of being a party in any legal sense of that term, simply 
tenders himself, acting in an official and not in his personal 
character, as a suitable trustee to effectuate the wishes of 
the testator as expressed in his will. The court differs 
with the commissioner in the view he takes of the matter, 
and sees proper to decline his offer, thinking, in the exer- 
cise of his discretion and acting within the limit of the law 
conferring upon him the power to choose where no legal 
claim or right exists, and where the trust for any cause 
becomes vacant, that that officer is not a proper person to 
carry it into effect. Code, §2320. Thiscourt has no right 
to control the exercise of the judge’s discretion in making 
the appointment, unless it is made plainly to appear that 
it has been flagrantly abused, and in this case no such com- 
plaintis made. We see no error, therefore, which we can 
review in rejecting the offer of the commissioner of roads 
and revenues of Richmond county to become the trustee 
of the property, and direct that the judgment to which he 
has excepted be affirmed. 

2. The city council of Augusta insists upon its right to 
retain the trust under the appointment made by the judge 
of the superior court in the year 1838; and while it con- 
cedes that the appointment may have been irregular and 
erroneous, or perhaps even void, under the law as it then 
existed, because of its having been made in vacation and 
without notice to the parties in interest, yet it is contended 
that it was a good foundation for an adverse claim as against 
another party who claimed to exercise the right when the 
city council had been in its quiet, undisturbed, notorious 
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and continuous possession for nearly half a century; and 
that in analogy to other cases, this conferred on it a good de 
facto title to the office, and finally that the original ap- 
pointees having once renounced the trusts and a successor 
having been appointed and assumed and exercised its 
powers and privileges, they could not, nor could the court 
empower them to resume it; to which the trustees of Rich- 
mond County Academy reply, that when this appointment 
was made, there was no vacancy in the trust to be filled; 
that by the terms of the will, the executrix was charged 
as well with the execution of this as other trusts declared 
by the 8th item thereof; that the property in question was 
bequeathed to the persons who happened to be the trustees 
of Richmond County Academy, and by the express terms 
of the devise, they could become trustees only when the 
life estate of the executrix terminated; that it was never 
bequeathed to the corporation of which they were trustees; 
that when the corporation renounced, the trust had never 
devolved on it and could at no time have inured to it asa 
corporation; they renounced something they never had, 
and there was nothing more than a bare possibility that 
the distinguished gentlemen then composing the board of 
trustees of the academy, as individuals, would ever have 
the right to manage this trust; this depended upon their 
surviving Mrs. Tubman, the executrix, and being at that 
time members of that board; when the renunciation was 
made, it was by a party other than such as was designated 
to administer that fund; that the corporation upon which 
it was conferred had no legal or actual capacity to admin- 
ister the trust, and its attempt to do so was in excess 
of the power of a municipal corporation, charged with the 
management of the affairs of the city; that it could not 
exceed the power conferred by the charter, or go beyond 
the boundaries of the city, as defined and fixed by law, to 
execute any power, unless expressly or by necessary im- 
plication given it by legislative enactment; that this cor- 
poration could not, as a corporation, be made liable for 
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any abuse of the trust, or waste or diversion of the funds 
belonging to the same; and that a mere possession of a 
void appointment, as this was, could not confer a right to 
retain it, notwithstanding the lapse of time amounting to 
nearly fifty years, and especially as it was not shown that 
during all that time it ever undertook to control actively 
or meddle with the property, except as might be inferred 
from a single act having no material influence upon the 
issue, and of which neither Mrs. Tubman nor the public 
nor any party having an interest in the trust property had 
any other notice than that which might be implied from 
the conveyance of her life estate by Mrs. Tubman toa 
small portion of the property to Hale, and the registry of 
the perpetual lease made by the city council to his ex- 
ecutors. 

According to the law as it existed in 1838, the judge of 
the superior court had no power, by a proceeding in cham- 
bers, to bestow this trust upon the city council of Augusta. 
Arrington vs. Cherry, 10 Ga. 433; Hill vs. Printup, 48 
Id. 453; Milledge vs. Bryan, 49 Id. 397-411; Askew vs. 
Patterson, 53 Id. 218 ; Knapp vs. Harris et al., 60 Id. 399. 

The jurisdiction for this purpose was never conferred 
upon a judge sitting in chambers until 1854, as appears 
from the foregoing cases. But even if he had been author- 
ized to exercise the jurisdiction at that time and in the 
manner it was exercised, there was no case for calling it 
into operation. There was at that time no vacancy in the 
office of trustee to be filled. The fair import of the lan- 
guage employed in item 8th of the will is, that the execu- 
trix, in whose discretion the testator expresses “ unlimited _ 
confidence,” would “use every means in her power to 
carry every part of his will into complete effect.” To at- 
tain this end, ample power is given, and to secure to her 
its uninterrupted control and management, he declares in 
express terms that the property in question, “after the 
death of my said wife, be and is hereby given to the trustees 
of the Richmond County Academy and their successors.” 
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The trust, then, did not devolve upon the persons men- 
tioned as her successors until Mrs. Tubman’s death; she 
was, during her life, the proper party to execute it; she 
never voluntarily relinquished it, nor was she deprived of 
it in consequence of any abuse or improper management ; 
and except for such causes, no court or other power could 
take it out of her hands, nor without her consent could 
others be joined with her, nor was there any necessity for 
their appointment to enable them to superintend her and 
prevent her from abusing the trust or wasting the property; 
any citizen might have invoked the interposition of chan- 
cery to restrain her abuse. The trusteesof the academy 
were clearly designated as hersuccessors. When her control 
over the trust ceased by the contemplated event, their con- 
trol commenced, but not before that time by the very terms 
of the will. Nay, more,if more was wanted to show that 
such was the testator’s purpose, she is authorized to make 
all sales and conveyances that may be necessary to enable 
her to carry into full and complete effect every part of 
the will and testament, according to testator’s desires as 
therein expressed, and this is the very last clause of the 
item under consideration and of the will. To give effect 
to the words of this will, as well as the evident intention 
of the testator, we are forced to the conclusion that, while 
this executrix lived and acted in the trust, she alone was 
authorized to administer it, and consequently that she was 
the trustee to whom it was exclusively confided, and be- 
fore her death, no one had any right to wrest it from her 
custody, except for the causes above set forth, or unless 
she became incapacitated to manage it. While she lived, 
no trustee was wanted, and no case was made for the in- 
terposition of the court to appoint a trustee in her stead. 
In any view that can be taken, this renunciation by the 
Richmond County Academy was premature, and was made 
in advance of the devolution of the trust upon them. 
Code, §§2319, 2320. 

Interpreting this item of the will, especially as to the 
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charitable bequest for the poor of Richmond county, by the 
context, it would seem clear that the testator was well ap- 
prised of the distinction existing between a corporation and 
the persons composing its board of officers. By the 8ditem, 
a bequest is made to Saint Paul’s Episcopal Church, of Au- 
gusta, of certain shares of bank stock, with the direction 
that it be transferred by the executrix to the wardens and 
vestry of the church, “ to be held by them, and their suc- 
cessors in office, in their corporate capacity” for certain 
specified uses. Again by the 2d item of the will, a bequest 
is made for the use of the free school of the city of Au- 
gusta, and authority is conferred upon the managers of 
the same to appropriate the income arising from the fund 
to its support. It seems to us manifest that it was the 
object of the testator to knit this trust to the office of the 
trustees of Richmond County Academy, in order to make 
provision in that way for its permanent continuance, with- 
out the necessity of resorting to courts or other tribunals 
to supply vacancies when any happened; this power of 
selection and perpetuation was in the body appointing the 
trustees of the corporation ;they were to designate the 
persons who were to discharge the duties it imposes. 
There are many instances of similar arrangements which 
have been generally held to indicate the object attributed 
to this testator in making them. 

What has been decided will go far to dispose of two 
other questions made in this case, viz. the power to re- 
sume after there has been a renunciation of the trust and 
a successor appointed, and the effect of the lapse of time in 
confirming the appointment of successors. It has been 
sufficiently shown that the corporation renouncing was 
never designated as trustee, and even if it had been, its 
right to exercise the power of the trust was only inchoate 
when the renunciation was made, and for this reason, 
the case does not fall within the rule invoked by counsel 
for the city. 

If lapse of time can ever be relied on as conferring title 
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to this character of trust, it cannot be applied here, since 
the city council never had either the actual or legal pos- 
session of the trust, and was never actually or legally en- 
gaged in looking after or administering its affairs ; conse- 
quently there is no point established from which time be- 
gins to run. 

We are further of opinion that the municipal authorities 
of the city of Augusta had no right, express or implied, 
under the laws of the State, either to accept or administer 
this trust. The case of Vidal vs. Girard’s Executor, 2 
Howard, 127, with others cited on the brief of counsel, is 
directly in point. It is not to be understood, from what 
is here said, that the legislature cannot confer such power 
on it; all that is meant is that it has not heretofore so 
done. 

Judgment affirmed. 


Terry vs. THE BANK oF AMERICUS 


1. The lapse of a little more than a year from the entry of the levy 
on realty until the property was seized and advertised for sale, 
furnished no ground for an affidavit of illegality, alleging that the 
levy was ‘‘ stale.” 

. An affidavit of illegality which stated in general terms that the 
note, ‘‘ the cause of action,’’ was paid off in full, without stating 
to whom the payment was made or whether made before or after 
judgment, was so uncertain and elusive as to be demurrable. 

(a.) This ruling does not conflict with that in the case of Weems vs. 
Stokes, 66 Ga. 88. 

February 8, 1886. 


Levy and Sale. Stale Demands. Executions. Pay- 
ment. Pleadings. Before Judge Fort. Webster Supe- 
rior Court. April Term, 1886. 


Reported in the decision. 
E. A. Hawks, for plaintiff in error. 


DuPont Guerry ; J. B. Hupson, for defendant. 
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HALL, Justice. 


This affidavit of illegality to the fi. fa. set forth the fol- 
lowing grounds: That the levy was stale, having been 
made in 1884, and no action taken thereon until the prop- 
erty Ievicd on was advertised for sale in 1886; that the 
plaintiff postponed all action thereon from the 27th of 
October, 1884, until and to the next October; and “that 
the ji. fa. and promissory note, the cause of action, was 
paid off in full,” and there was nothing due on the same. 
The court sustained a general demurrer thereto and dis- 
missed the affidavit. This is the error alleged. 

1. There is nothing in the ground that the levy was stale; 
nor does it appear that the plaintiff was injured by the 
postponement of action on the levy as alleged. A little 
over a year had elapsed from the entry of the levy until 
the property seized was advertised for sale. Seven years 
must elapse from the date of the levy entered by an offi- 
cer on the fi. fa. before the judgment becomes dormant. 
Code, section 2914, We know of no other rule than this 
in relation to what is termed a “stale” levy; the demand 
which the levy was made to satisfy, without some very 
special and unusual circumstances, could scarcely be 
deemed stale in less than two years from the date of its 
accrual. 

2. Itis not stated when or to whom the note, “ the cause 
of action” of the fi. fa., was paid. It does not appear 
whether the note was paid before or after the fi. fa. was 
issued. This allegation is not only uncertain, but elusive. 
If the payment of the note was made before the judgment 
on which the fi. fa. issued was rendered, it is merged there- 
in, and if the defendant would avail himself of the pay- 
ment, it should have been pleaded in bar of the same, or if 
made after the judgment and before the fi. fa. issued there- 
on, this fact should have been distinctly stated. In Weems 
vs. Stokes, 66 Ga. 88, relied on by the counsel for affiant, 
the affidavit alleging payment seems to have been redund- 

v 77-34 
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ant, not at all uncertain or elusive; and the court held it 
sufficient, notwithstanding the surplusage, because it dis- 
tinctly stated that the execution had been paid after it had 
been transferred to the party at whose instance it was 
being enforced. That the averment of payment is uncer- 
tain and insufficient, see McGhee vs. Way, 46 Ga. 282; 
Sharp vs. Kennedy, 50 Ga. 208. 

There was, therefore, no error in sustaining the demurrer 
to this affidavit. 

Judgment affirmed. 


Nrxon vs. PERRY. 


An action will not lie in favor of a person who has expended money 
in the support and maintenance of a bastard child, against the re- 
puted father of such child, to recover the amount so expended. 
The only mode of requiring the reputed father of a bastard to sup- 
port the child is that pointed out in code, $4764. 


February 1, 1887. 


Parent and Child. Bastards. Before Judge Joun T. 
CxiarkeE. Terrell Superior Court. May Term, 1886. 


T. H. Nixon brought two actions of complaint in the 
statutory form against John B. Perry, on open accounts for 
the support of the illegitimate child of the defendant, al- 
leged to have been abandoned by him. On demurrer, the 
court dismissed both actions, and the plaintiff excepted. 


D. A. Vason, by brief; B. F. Curisriz, for plaintiff in 
error. 


No appearance for defendant. 


BLANDFORD, Justice. 


The question in this case is, whether an action will lie 
at the instance of a person who has expended money in 
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the support and maintenance of a bastard child, against 
the reputed father of such child. We are of opinion that 
no such action lies in this State. The reputed father of a 
bastard child can only be made to support the child in the 
manner pointed out by the code; that is to say, a warrant 
must have been issued against him, and he must have been 
required to give bond to support such child, and when he 
has given such bond, the ordinary, when the child has be- 
come chargeable to the county, may institute an action 
on the bond so taken, and may recover the full amount of 
said bond, which judgment is to remain open and be sub- 
ject to be appropriated by the courts aforesaid, from time 
to time, as the situation and exgiencies of said bastard 
child may require. See code, §4764. 
The judgment in this case is affirmed. 


ETHERIDGE, surviving partner, vs. Hopgps e¢ al. 


1. Where suit was brought on a note, and the defendants pleaded non 
est factum, and, on the trial, one of them testified severai times 
that he did not authorize the person who signed the note to sign 
his name to any note made in Americus, or to any note whatever, 
there was no error in refusing to allow counsel to ask him, on cross- 
examination, questions for the purpose of showing that he author- 
ized the person named to sign his name to notes in Americus prior 
to 1883, the object of the testimony not being apparent, and coun- 
sel not stating that he expected to prove such fact by the witness. 
If such a question was asked for the purpose of impeaching the 
witness, the foundation had already been sufficiently laid. 

. No error is made to appear in refusing to allow counsel for plain- 
tiffs, on the cross-examination of one of the defendants, toask him 
what was the amount of the note due the bank of Americus, it not 
being made to appear that such fact was relevant to the issue on 
trial. 

Where a witness was sworn, and the parties had full opportu- 
nity to examine him at length, a new trial will not be granted 
on the ground of newly discovered evidence coming from such 
witness, especially where it is cumulative and impeaching in its 
character. 

A request to charge should be perfect in itself, or the court may 
refuse it. Therefore where, on the trial of a civil case, the court 
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was requested to give in charge §3747 of the code in full, stating 
the amount of certainty required both in civil and criminal cases, 
there was no error in refusing to do so. 

5. Where, on the trial of a civil case, the witnesses were sworn and 
put under the rule, but one of them who had been subpeenaed re- 
mained in the court-room and heard what transpired throughout 
the trial; and where, after the testimony had closed, the plaintifts 
offered to prove by such witness facts which were contested by 
the defendants, there was no abuse of discretion in refusing to al- 
low him to testify. 


February 1, 1886. 


Evidence. Practice in Superior Court. Charge of 
Court. Witness. Before Judge Wituis. Taylor Supe- 
rior Court. August Term, 1886. 


Reported in the decision. 


Goetcutus & CuappetL; Jos. F. Pov, for plaintiff in 
error. 


O. M. Cotpert; Minter & Butt, by brief; Tuomas W. 
Grimes, for defendants. 


BLANDFoRD, Justice. 


This was an action on a promissory note, brought by the 
plaintiffs in error against the defendants in error. The 
defendants, Bailey and Wvodall, pleaded non est factum. 
A verdict was found in favor of the defendants, Bailey and 
Woodall, and thereupon the plaintiffs moved for a new 
trial, which being denied by the court, the plaintiffs bring 
the case here for review. 

1. The first ground of the motion complains that the 
court erred in refusing to allow plaintiffs’ counsel to prove 
by Abner Woodall, while under cross-examination, that 
he had authorized J. B. Hobbs to sign his name to notes 
in Americus prior to 1883. The record in this case shows 
that Woodall had testified several times that he never did 
authorize Hobbs to sign his name to any note in Americus, 
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and that he never did authorize Hobbs to sign his name to 
any note whatever. The object of this testimony is not ap- 
parent, inasmuch as counsel for the plaintiffs did not state 
to the court that he expected to prove the fact by Woodall; 
nor was the purpose stated for which he wished to ask 
the question; if it was for the purpose of impeaching 
him, then the foundation had already been sufficiently 
laid, inasmuch as Woodall had testified that he never did 
authorize Hobbs tosign his name to any note, and that he 
never authorized him to sign his name toa note in Ameri- 
cus, and that he (Woodall) signed his own name to all notes 
that he had signed for Hobbs. Therefore we think the 
court did right not to allow the question to be asked. 

2. The next assignment of error is that the court erred in 
refusing to allow the plaintiffs’ counsel, on cross-examina- 
tion of Woodall, to ask him what was the amount of the 
note duc the Bank of Americus. How this testimony was 
relevant, the record does not disclose. It is certain! im- 
material what was the amountof the note due the Bank of 
Americus, urless it tended in some way to illustrate some 
issue in this case, which is not apparent. He who alleges 
error must show it, and error will not be presumed. 

3. The next assignment of error is the newly discovered 
evidence of John A. Sheppard; and in connection with 
this ground «f the motion, the affidavit of Sheppard is 
filed, in which Sheppard deposes that Bailey stated to 
him, when he was on the train, about March 25, 1884, he 
had authorized Hobbs to sign his (Bailey’s) name to these 
notes sued on. Sheppard had been sworn as a witness in 
this case, and the parties had full opportunity to examine 
him at length; and it certainly would be going very far 
for the court to grant a new trial on the ground of newly 
discovered evidence from this witness, who had so testified 
in the case. Besides, the testimony is cumulative, and is 
impeaching in its character, and this court has frequently 
held that a new trial will not be granted for newly dis- 
covered evidence which is cumulative and tends to im- 
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peach witnesses that have been sworn on the trial of the 
case, 

4, The next assignment of error is that the court erred 

in refusing to charge the jury, at the request of plaintiffs’ 
counsel, section 3747 of the code of 1382, as follows: 
‘‘ Moral and reasonable certainty is all that can be ex- 
pected in legal investigation. In all civil cases, the pre- 
ponderance of testimony is considered sufficient to produce 
mental conviction. In criminal cases, a greater strength 
of mental conviction is held necessary to justify a verdict 
of guilty.” The difficulty with this request is that it goes 
too far. It not only applies the rule in civil, but also in 
criminal, cases. We have frequently held that a request 
must be perfect in itself; and if not, the court should re- 
fuse the same. The assignment of error is as to the refusal 
to give the whole of this charge to the jury. It is very 
clear that a portion of the charge is not applicable to this 
case, and therefore the court committed no error in refus- 
ing to give the same. 

5. The next assignment of error is that the court erred 
in refusing to admit the testimony of James E. Emerson, 
who was offered by the plaintiffs to prove that, in the 
spring of 1883, in the town of Butler, he was present when 
J. B. Hobbs asked R. C. Bailey to let him use his name 
to go on this Slade & Etheridge note, and that he first re- 
fused, and that they then went in and took a drink and 
came out, and Bailey told him he could go and sign it. 
This witness was offered after the case had been closed. 
He had been subpoenaed as a witness in the case. He was 
in court during the whole trial of the case ; all of the wit- 
nesses having been sequestered and put under the rule, 
this witness remained in court and heard the whole trial. 
We think that the court was clearly right to refuse to re- 
ceive this witness and allow his testimony to be taken. 
We think the plaintiffs were guilty of /aches in not having 
offered the witness at the proper time, and in not having had 
him put under the rule as the other witnesses were. And 
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then, again, it is discretionary with the court, when the 
testimony in the case has been closed, to allow any other 
witness to be examined. We have held that where the 
ends of justice require it, he shall allow it; but it does not 
appear in this case that the ends of justice did require that 
this witness should testify in this case. So we think there 
was no error in the ruling of the court on this point. 

Much testimony was heard in the case for and against 
the plaintiffs in error; and we cannot say that the court 
abused its discretion in refusing to grant a new trial in 
this case. 

Judgment affirmed. 


Tue Herring SAFE Company vs. BAKER Country. 


Where an action in the statutory form was brought against a county 
for the recovery of two fire-proof iron safes, alleging that they were 
in possession of the county; that they had been bought from the 
plaintiffs by the county; that the plaintiffs claimed title to them ; 
and that the county refused to deliver them to the plaintiffs, or 
to pay the profits thereof, which were stated to be of the annual 
value of $75; and nothing was alleged to negative the right of the 
county, as a purchaser, to make use of or convert the property, 
such a declaration set out no cause of action, and was demurrable. 


February 8, 1887. 


Pleadings. County Matters. Trover. Before Judge 
HansEtt. Baker Superior Court. May Term, 1886. 


Reported in the decision. 
D. H. Poprx, for plaintiff in error. 
DonaLpson & Hawes, for defendant. 


Hau, Justice. 


This was a statutory action against the county of Baker 
for the recovery of two fire-proof iron safes, claimed by 
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the plaintiffs. The declaration alleged that these safes 
were in the possession of the county; that they had 
been bought from the plaintiffs by the county; that the 
plaintiffs claimed title tothem; and that the county refused 
to deliver them to the plaintiffs, or to pay the profits there- 
of, which were alleged to be of the annual valueof $75. A 
general demurrer was filed to the writ and sustained. It 
is evident that no cause of action was set forth. From 
aught that appears to the contrary, the defendant, as pur- 
chaser, was rightfully in possession of the property, and 
had the title thereto by reason of the purchase. There 
was no negation of this right to make use of or convert the 
property to the purposes of the county ; nothing going to 
show that the plaintiffs had any right to maintain this 
action. In this view, it is unnecessary to consider any of 
the other questions made by this record. The judgment 
on the demurrer was manifestly correct, and was the only 
one that could have been rendered in the case made by 


the pleadings, and must be affirmed. 


PEEBLES vs. MORRIS. . 


[Jackson, C. J., did not preside in this case, on account of providential cause. ] 


Where two parties are jointly in possession of property as croppers, 
there must be such a division as will put each in possession of his 
part of the property in his own right, before a possessory warrant 
will lie in favor of one, or his legal representative on his death, 
against the other, or a purchaser from him, to recover any portion 
of the joint property. 

(a.) The justice before whom the case was originally tried having 
awarded the possession of the property sued for to the plaintiff, 
there was no error, on certiorari, in reversing such judgment and 
awarding the possession to the defendant. 


January 25, 1887. 


Possessory Warrant. Practice in Superior Court. Be- 
fore Judge Lumpkin. Henry Superior Court. April 
Term, 1886. 





OCTOBER TERM, 1886. 


Peebles vs. Morris. 


Reported in the decision. 
J. D. Stewart; F. D. Dismuxe, for plaintiff in error. 


Wo. T. Dicken; Hatt & Hasmonp, for defendant. 
Hatt, Justice. 


William J. Peebles and Henderson cropped jointly in 
the year 1885. They were toshare equally in the products 
ofthefarm. In October, 1885, Peebles died, leaving a will 
in which his wife was appointed his executrix. Shortly 
after his death,and before probate of the will, Mrs. Peebles, 
the executrix, in her own name, sued out a possessory war- 
rant against Morris, to whom Henderson had sold a part 
of the joint crop. On the trial of the case, the magistrate 
awarded the possession of the property to Mrs. Peebles, 
and tothis judgment Morris prosecuted a writ of certiorari. 
On the hearing of the writ, the superior court reversed 
the judgment of the magistrate, and awarded the posses- 
sion of the property to Morris. 

It does not appear that Peebles, in his lifetime, or his ex- 
ecutrix after his death, had exclusive possession of any 
part of the crop in controversy. The most that can be 
said is that the executrix claimed the legal right to the 
joint possession with Henderson, and that she notified 
Morris not to purchase from him. On hearing the certio- 
rari, the judge was of opinion that this was not a case for 
2 possessory warrant. In Usry vs. Rainwater, 40 Ga. 328, 
it was held that, where parties are jointly in possession of 
property as croppers, there must be such division as will 
put each party in possession of his part of the property in 
his own right before a possessory warrant will lie in favor 
of one against the other to recover any portion of the joint 
property. This covers the very point in issue, 

That it was competent for the judge, in passing upon 
the certisrari, to award the possession of the property to 
the party who appeared to be entitled thereto, see Wilson 
vs. Reese, 37 Ga. 578. 

Judgment affirmed. 
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Hopcoop vs. Reeves eZ ail. 





While under the act of September 27, 1883 (Acts 1882-3, p. 107), 
counsel may, by agreement in writing, under the approval and 
order of the court, abbreviate the record, yct the declaration and 
pleas should be sent to this court, in order that it may ascertain 
what were the issues submitted and passed upon in the court be- 
low. 

(a.) Itis incumbent on the plaintiff in error to show error. Where 
a first new trial has been granted, and error is not affirmatively 

shown, and no abuse of discretion appears, the judgment cf the 

court below will be affirmed. 


December 7, 1886. 










Practice in Superior Court. New Trial. Before J udge 
Brown. Oherokee Superior Court. September Term, 
1885. 


The bill of exceptions in this case recites that it was an 
| action of ejectment by Reeves et al. vs. Hopgood, in which 

















a verdict was rendered for the defendant; and that a mo- 
tion for a new trial was made and granted, and the defend- 
ant excepted. The record contains only the brief of evi- 
dence and the order granting the new trial. Attached to 
the brief is an agreement of counsel, in which it is stated 
that it is not necessary that a full transcript of the record 
should be sent to the Supreme Court, and that the brief 
agreed upon contains all the evidence that is necessary 
for a proper determination of the questions made by the 
bill of exceptions. Following such agreement is a certifi- 
cate of the presiding judge couched in like terms. 


‘P. bP. DuPre; 0. D. Mappox, by brief, for plaintiff in 
error. 









No appearance for defendants. 


Haut, Justice. 





While the act of the general assembly, approved Sep- 
tember 27th, 1883 (Acts, 107), provides for the transmis- 
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sion of only a part of the record to this court from the 
superior and city courts whenever, in any case, counsel for 
the parties may agree in writing that it is not necessary, 
for a proper determination of the questions made by the 
b?l of exceptions, that the full transcript of the record 
shall be sent to this court, and shall present tothe presid- 
ing judge, in connection with the bill of exceptions, an 
agreed statement of what parts of the record are sufficieut 
for that purpose, and the judge shall so certify, it shall be 
the duty of the clerk to transmit only the parts agreed on, 
yet we do not understand that this dispenses with the 
pleadings on which the cause is founded; at least, we are of 
opinion that the declaration and pleas filed should appear 
in the record transmitted, as without them it is scarcely 
possible to ascertain what were the issues submitted and 
passed upon; yet as no motion was made to dismiss the 
writ of error for the want of these pleadings, and as this 
is the first grant of a new trial, in which it does not affirm- 
atively appear that the discretion of the court in ordering 
it has been abused, and inasmuch as it is incumbent upon 
the party alleging it to show error, and that has not been 
done, we are constrained to sustain the action of the court 
upon the well-established presumption, when nothing to 
the contrary is made to appear, that the ruling of the. 
court is to be considered correct: we are constrained to 
order the judgment affirmed. 


Ripiine vs. STEWART. 


1. Where a plea to the jurisdiction of a court is filed, it must show 
jurisdiction in another court on it face. It is not sufficient to deny 
the jurisdiction of that court, without specifying what court has 
such jurisdiction. 

. Where a chattel mortgage was foreclosed in a justice’s court, and 
upon the levying of the execution issued thereunder a claim was 
interposed, it was properly returned to the court where the fore- 
closure took place and whence the execution issued. 


December 21, 1886. 
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Jurisdiction. Pleadings. Claims. Justice Courts. 
Mortgages. Before Judge Boyntoy. Rockdale Superior 
Court. August Term, 1886. 

Reported in the decision. 

J. N. GLEN, for plaintiff in error. 


A. ©. Perry, for defendant. 


Jackson, Chief Justice. 


A certiorari made this case by the answer to the writ: 

In aclaim case between the claimant and plaintiff in 
execution,on a mortgage ji. fa. issued on a judgment of 
foreclosure of a chattel mortgage pending in the court of 
the district where it was foreclosed, a plea to the jurisdic- 
tion was made in these words: “ Because the defendant, H. 
DP. Hales, at the time of the foreclosure of the mortgage upon 


which said mortgage fi. fa. was issued (and has been levied 
and claim interposed), resided in the 561st district, G. M., 
of said Rockdalecounty, and notin the 476th district afore- 
said; and that the said defendant, Hales, did, on the 9th day, 
of August, inst. and does now, reside in Stansell’s district, 
Newton county, Georgia. The precise number of the dis- 
trict claimant does not know. Claimant insists that said 
ji. fa. and claim papers should be remanded or sent to the 
proper district for trial, and that the said claim should not 
be tried in the said 476th district aforesaid.” 

The superior court sustained the ruling of the justice 
striking this plea, and dismissed the certiorari, and on this 
judgment error is assigned. 

1. Where a plea to the jurisdiction of a court is filed, it 
must show jurisdiction in another court on the face of the 
plea. This affidavit does not show the court which has 
jurisdiction. Is it the 561st district of Rockdale, or the 
Stansell district, of Newton county? The plea does not 
specify which. 
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2. But suppose it did specify either, is either the district 
having jurisdiction, but is not the 476th the place, and 
that court the court to try the claim ¢ 

The act of October 16th, 1879, settles the point. It 
provides that the chattel mortgage may be foreclosed by 
“any justice of the peace, or notary public who is ex officio 
justice of the peace in the county where the mortgagor re- 
sides, if a resident of this State.” Acts of 1878-9, p. 152-3. 
By the same act, the mortgagor may defend himself, 
as “in case of foreclosure of chattel mortgages in the su- 
perior courts, and whenever any such defence is filed by 
such mortgagor, the magistrate issuing such execution 
shall have power and jurisdiction to hear and determine 
the issues made thereon, as in other cases at law.” 

This clothed the justice that issued the mortgage fi. fa. 
with power and jurisdiction to hear the case in its totality 
whenever the defendant had any defence. The claimant 
has none, no defence arising out of the illegality of the fi. 
fa. or judgment, that the defendant did not have to that 
ji. fa. and judgment, and as the defendant could not make 
this defence to the jurisdiction without nullifying the act 
of October, 1879, cited above, neither can the claimant. 
The claimant may show that he has the better title to the 
property without attacking the fi. fa., but he can assail 
that only to the extent that the defendant could. 

All claims of property levied on to satisfy judgments of 
the justice courts by levy of their ji. fas. issued by them, 
must be heard in the court that rendered the judgment, 
except claims to real estate; and there is nothing in the 
law touching the judgments and executions in the fore- 
closure of chattel mortgages that takes those cases without 
the rule. 

Judgment affirmed. 
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ELuis vs. Murray & Worn. 


The evidence in this case showed that the defendant bought the 
coffin, for the price of which suit was brought against her; and 
although it was for the use of another person, her undertaking 
was original and not collateral, and she was not protected by the 
statute of frauds. 


December 21, 1886. 


Contracts. Statute of Frauds. Before Judge Boynton. 
Spalding Superior Court. February Adjourned Term, 
1886. 


Murray & Word sued Mrs. Mary E. Ellis in a justice’s 
court for $16.00 for a coffin. The case was appealed toa 
jury. A witness for the plaintiff testified, in brief, as fol- 
lows: Corley, a negro working on the place where the de- 
fendant and her husband resided, went, in company with 


one Bottoms, to get defendant’s husband to stand his se- 
curity for a coffin in which to bury his wife. Ellis was not 
at home, and defendant told them to go to town and get 
a cheap coffin and she would see it paid for. They went 
and got one for $16. 

Corley testified that defendant told Bottoms to go to 
town and get as cheap a coflin as he could; that the coffin 
was furnished on that message or order; that he carried a 
bill for it to the defendant, who said it was all right and 
she wanted him to work faithfully and pay her for it, as 
she had to pay the amount; that when his wife died, he 
told defendant that if she would not assist him to get a 
cofiin, he would have to get Bottoms to get it for him and 
work it out; and that she said he should have it, and she 
was as able to get a coffin as Bottoms. 

One of the plaintiffs testified that Bottoms and Corley 
came to the store, bought the coffin and said the defend- 
ant would pay for it; that it was charged to her; that*wit- 
ness did not know her personally, but knew her as the wife 
of Jeff. Ellis; did not know whether she had any separate 
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estate; knew she was a married woman and lived with her 
husband; would not have sold the ceffin to Bottoms and 
Corley if they had not said defendant would pay for it; they 
extended credit to defendant and no one else, and never 
looked to any one else for pay. 

Defendant testified that Bottoms and Corley urged her 
to become security for the latter; that she at first refused, 
but finally told Bottoms that if he would buy the coffin, 
she would be responsible to him for $4 or $5; that she 
never told them to buy the coffin and charge it to her, nor 
that she would pay for it; that Corley did not present the 
bill to her, and she never knew it was charged to her until 
the following fall, when she was called on for the money; 
that sometime after the coffin was bought, Corley told 
her that they had to pay $16 for a coffin, but that Word 
(one of the plaintiffs) said Corley had an honest face and 
he would trust him for it, and if he could not pay him for 
it, he could come and work it out. As to this conversa- 
tion, the defendant was cor roborated by another witness. 

The jury found for ‘the plaintiffs. ; The defendant car- 
ried the case to the superior court by certiorari, alleging 
error because the ‘contract was only, at most, one to be- 
come security for another and was in parol, a that the 
defendant was a married woman and could not bind her 
estate by any contract of suretyship. The court overruled 
the certiorari and sustained the finding of the j Jury, and 
the defendant excepted. » 


Rost. T. Danse; Hatt & Hammonp, by brief, for plain- 
tiff in error. 


N. M. Coutens, for defendants. 


BLANDFORD, Enation. 

: pieced 

Plaintiff in error was sued fer the price of a cofiin sold to 
her, and the testimony showed the coffin was sold to plain- 
tiff in error, although it was for the use of another person. 
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The undertaking on her part was original, and not 
as security of another,or to answer the debt, default or 
miscarriage of another person ; the judgment was properly 
rendered against her, and she was not protected under the 
statute of frauds. 

Judgment affirmed. 


CorBitt vs. McDaniEL, governor, ex rel. CORNELIUS. 


Under the constitution and laws of this State, it is the duty of the 
governor to examine the returns of all elections cf officers made 
to his department and to issue commissions; and when he has 
examined such returns and determined from them that a certain 
person received the highest number of votes at an election, and 
has issued a commission to him, this is an act belonging exclu- 
sively to the executive department, and cannot bo inquired into 
by any subsequent proceeding in the courts. Therefore, where a 
proceeding in the nature of a quo warranto was filed, alleging that 
the returns of the election for ordinary showed that the relator 
was elected to that office, and that, by mistake, when they were 
consolidated they gave a plurality of votes to the respondent, who 
had been commissioned as ordinary by the governor, the proceed- 
ing sheuld have been dismissed on demurrer. 

(a.) It is not decided that, in a proper proceeding, under §3203 of the 
code, as to matters not passed on by the governor, and which he 
is not required to pass upon, a quo warranto might not issue at the 
instance of one who claims an office and who has aright thereto, 
to inquire by what authority another exercises it; but this is not 
such a proceeding. 


February 26, 1887. 


Officers. Governor. Elections. Quo Warranto. Be- 
fore Judge Mersnon. Clinch County. At Chambers, July 
21, 1886. 


Reported in the decision. 


J. P. Mattox; G. J. Horton & Son; Lester & Rav: 
ENEL, for plaintiff in error. 


J. L. Sweat; S. W. Hrrou, for defendant. 
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BLANDFORD, Justice. 


This was a proceeding filed by the governor, upon the 
relation of George Cornelius, against Martin L. Corbitt, 
in the nature of a quo warranto, to inquire by what right 
he held the office of ordinary of the county of Clinch; the 
latter alleging that the returns of the election for ordinary 
showed that he was elected to that office, and that, by mis- 
take, when the same were consolidated, they gave a plu- 
rality of votes to Corbitt, who had been commissioned as 
ordinary by the governor. This proceeding was demurred 
to by Corbitt, and the demurrer was overruled, and this 
is the first exception assigned. 

Under the constitution and laws of this State, it is the 
duty of the governor to examine the returns of all elec- 
tions of officers, It is made his duty to commission; and 
when the governor has examined these returns made to 
his department, and has determined from the returns that 
a certain person received the highest number of votes at 
an election, and he issues a commission to such person, this 
is an act belonging exclusively to the executive depart- 
ment; in other words, it is but the exercise of the functions 
of his office of governor which he is required to exercise ; 
and when he has so determined, this act on the part of the 
governor commissioning the officer cannot be inquired into 
by any subsequent proceedings in the courts. The alle- 
gations of the relator being that by the returns he was 
elected ordinary, and the governor having decided that by 
the returns he was not so elected, and having given the 
commission to his adversary, this is final, under section 60 
of the code; and whatever rights the relator may have 
had, they are foreclosed by this act of the governor, so far 
as the governor did act upon the returns. As this pro- 
ceeding stands, itis but a bare attempt to undo and reverse 
the decision of the governor. We do not say that,ina 
proper proceeding, under section 3208 of the code, as to 
matters not passed upon by the governor, and which he is 


v 77-35 
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not required to pass upon, a guo warranto might not issue 
to inquire by what authority one exercises an office, at the 
instance of one who claims the office and who has a right 
to have the same; but this is not such a proceeding, and 
we think, therefore, that the court erred in not sustaining 
the demurrer and dismissing the proceeding. 

Judgment reversed. 


SKELTON et ai., survivors, vs: RicHARDSON, administrator. 


The act of 1886 (code, §3854), which rendered all persons competent 
to testify, except certain specified classes, expressly provided that 
where an executor or administrator is a party in any suit on a con- 
tract of his testator or intestate, the other party should not be ad- 
mitted to testify in his own favor. Therefore, where suit was 
brought against an administrator on a promissory note made by 
his intestate, the plaintiffs were not competent witnesses, although 
offered to disprove the testimony of a witness for the defendant 
to the effect that he saw a horse delivered to one of the plaintiffs, 
in the lifetime of the intestate, in payment of the note. 


November 23, 1886. 


Witness. Evidence. Before Judge Lumpxin. Hart 
Superior Court. March Term, 1886. 


Reported in the decision. 


A. G. McCurry; J. N. Wortey; Joun P. SHannon; M. 
P. Resse, for plaintiffs in error. 


Hopers & VanpvuzeEr, for defendant. 


BLANDFORD, Justice. 


The plaintiffs in error brought their action upon a 
promissory note against defendant in error, which note 
was made by defendant’s intestate. Defendant pleaded 
payment, and proved by one Dyar that he saw a horse de- 
livered to one of the plaintiffs, in Grant’s lifetime, in pay- 
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ment of the note. The plaintiffs offered to prove by one 
of themselves that what Dyar had sworn to was not true. 
The defendant objected that the witness was not compe- 
tent, Grant being dead and his administrator being a party. 
The court sustained the objection, and refused to allow 
the witness to testify, and this is the only ground of ex- 
ception and error assigned here. 

By the act of 1866, pages 138, 139 (code, §3854), all per- 
sons are made competent to testify in any any case, unless 
they fa]l within some exception to the act. One of those 
exceptions is, “Where an executor or administrator is a 
party in any suit on a contract of his testator or intestate, 
the other party shall not be admitted to testify in his own 
favor;” in such a case, the living party is an incompetent 
witness; he is excepted from the operation of the act and is 
not made competent thereby; in other words, he stands, 
as to his competency, where he stood at the passage of the 
act. Jta lex scripta est; speculation as to what was the 
object, purpose or reason of the legislature in passing the 
act is wholly unnecessary, as the words of the act are plain 
and unmistakable, and the mind of the legislature can be 
fully determined from its words. The plaintiffs fell within 
the exception quoted, and were not competent witnesses, 
and the court did right not to admit the party to testify 
in the case. 

Judgment affirmed. 


THE GEORGIA CHEMICAL WORKS vs. CARTLEDGE.. 


The bona fide purchaser of property, against which a mortgage lien 
existed, who purchased or obtained control of such mortgage to 
protect his title to the property, had the right to foreclose it and 
have it levied on other property of the debtor ; and when the prop- 
erty so levied on was sold by the sheriff, and the proceeds of the 
sale were brought into court and claimed by a younger judgment 
creditor, a court of equity, or of law on equitable proceedings, 
would not, at the instance of the junior creditor, compel the holder 
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of the older lien to satisfy it out of the property purchased by 
him; nor would it compel the holder of such lien to transfer it to 
the junior creditor for the same purpose. 


November 23, 1886. 


Liens. Mortgages. Judgments. Equity. Before Judge 
Boynton. Lincoln Superior Court. April Term, 1886. 


Reported in the decision. 
Tuomas E. Watson, for plaintiff in error. 


Turr & Locxuart, by Harrison & Preptss, for defend- 
ant. 


Hat, Justice. 


This was a contest between the creditors of Warren 
Smalley over a fund arising from the sale of his property 
under a common law ji. fa. in favor of the Georgia Chem- 
ical Works. The other contestant was James E. Cartledge, 
who claimed under the foreclosure of a mortgage on the per- 
sonal property, from the sale of a portion of which the fund 
in controversy arose. The mortgage assigned to Cartledge 
was older than the judgment from which the execution of | 
the other contestant, the Georgia Chemical Works, issued. 
The mortgage covered land and other personal property 
besides that sold; Cartledge bought and had it assigned to 
him to protect his title to a mule he had purchased, which 
was subject to it. The other contestants insisted there 
were two funds to which he had access, while the remain- 
der of the mortgaged property was inaccessible to them, 
and claimed they had the right to compel him to go upon 
the land, which it seems had been sold. Oartledge had 
made no attempt to subject it to his mortgage, and had not 
even foreclosed it upon the land, which it seems had been 
disposed of prior to the lien of the judgment of the other 
contestants, who in open court tendered to Cartledge the 
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full amount of principal, interest, cost and attorney’s fees 
due upon his mortgage and demanded its transfer and de- 
livery to them. This tender was rejected, and the judge, 
who heard the cause upon an agreement of facts, awarded 
the fund to the mortgage ji. fa. It is very evident that 
the purpose of the holder of the common law judgment, 
in seeking to compel Cartledge to go upon the remainder 
of the mortgaged property, and in endeavoring to procure 
an assignment of the mortgage, was to subject the mule 
that Cartledge had purchased to the mortgage fi. fa.; at 
least, the offer of payment of the principal, interest, etc. 
due thereon did not propose to release this mule from the 
lien of that mortgage. It is manifest that the effect of 
the arrangement proposed by the Georgia Chemical Works 
would have been to substitute this common law judgment 
lien for the other lien, and thereby secure for it the pri- 
ority of that lien. This, however, the court would not 
permit, and we think his judgment was equitable and 
proper. In Carter vs. Neal, 24 Ga. 347, 354, this court 
held, in a case where the doctrine of two funds was ap- 
plicable as between contending creditors, that one of these 
creditorsshould not be subrogated to the right of the other, 
unless the former had satisfied the latter his demand so 
as to relieve him from trouble, expense and risk. In Green, 
Tracy & Co. vs. Brown & Dimick, incorrectly reported as 
against Jngram et al., 16 Ga. 164, 165, the precise question 
raised here was determined, and it was held that the bona 
jide purchaser of property against which judgment liens 
existed, who purchased or got control of these judgments, 
whether before or after his purchase of the property, has 
the right to levy them on other property of the defendant 
in fi. fa., and when the same was-sold by the sheriff and 
the amount of the sale was brought into court and claimed 
by younger judgment creditors, a court of equity would 
not, at their instance, compel the holders of the older lien 
to satisfy the same out of the property purchased by them. 
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The same principle is recognized and applied in Knowles 
vs. Lawton, 18 Ga. 476. See also code, §$1949, 3147, 3161, 
and citations. 

Judgment affirmed. 


BuRNETT vs. Foucwe’, assignee. 


An affidavit of illegality to an execution was filed. It was amended, 
but the amendment was withdrawn, and on November 12th, 1885, 
it was dismissed. At the succeeding February term of court, a 
second affidavit of illegality was filed, which failed to allege that 
its grounds did not exist, or were unknown, or might not have 
been known in the exercise of reasonable diligence at the time of 
filing the first. This was dismissed on demurrer. On the next 
day, without any leave previously obtained, the defendant filed in 
the court an amendment thereto, in which he alleged that the facts 
on which this affidavit rested were unknown to him when he 
filed his first affidavit and the amendment thereto, and came to 
his knowledge only a few days previous to the 5th day of Decem- 
ber, 1885: 

Held, that if this amendment had been offered in time, it failed to 
comply with the rule requiring of the defendant diligence in ascer- 
taining the facts, and was demurrable. 

(a.) The affidavits are utterly destitute of merit, and ten per cent. 
damages are awarded for prosecuting this writ of error for delay 
only. 


December 21, 1886. 


Practice in Supreme Court. Illegality. Before Judge 
BranuaM. Polk Superior Court. February Term, 1886. 


Reported in the decision. 

Henry WaLxkEeER, for plaintiff in error. 

Dabney & Foucue’, for defendants. 
Hat, Justice. 


This case comes before this court upon exception to the 
judgment of the superior court dismissing a second affida- 
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vit of illegality by defendant to plaintiff’s execution. The 
decision complained of was made at the February term, 
1886, of Polk superior court. The first affidavit, after be- 
ing amended, and the amendment having been withdrawn 
by the defendant was dismissed at the previous term of 
the court, on the 12th day of November, 1885, and from 
this judgment no writ of error was taken. 

The second affidavit, as originally filed, set forth no rea- 
son why it should be allowed or entertained in accordance 
with the requirements of the 31st rule of practice of the 
superior court, which declares that “no second affidavit of 
illegality shall be received by any sheriff, or other officer, 
for causes which existed, or were known or, in the exercise 
of reasonable diligence, might have been known at the 
time of filing the first.” Code, p. 1349, and citations under 
the rule. The day after this affidavit had been disposed 
of by being dismissed on demurrer, the defendant filed in 
court, but without any leave previously obtained, an 
amendment thereto, in which an attempt was made to com- 
ply with the rule by alleging therein “that the facts on 
which this affidavit rests were unknown to him when he 
filed his first affidavit and the amendment thereto, and 
only came to his knowledge a few days previous to the 5th 
day of December, 1885.” Had this amendment been of- 
fered in time, it is obvious that it is not a compliance with 
the condition on which, under the rule, a second affidavit 
of illegality could be received, as no diligence whatever 
to ascertain the facts wasshown. Apartfrom other defects 
and insufficiencies appearing upon its face, which it is un- 
necessary to particularize, this alone required the court to 
sustain the demurrer, and to order it to be dismissed. 
Besides, it is difficult, if not impossible, to reconcile this 
statement with others set out in the first and also in the 
second affidavit, touching the information of facts on which . 
the defendant filed each of them. 

The affidavits are utterly destitute of merit, and the cir- 
cumstances attending their filing, as well as those which 
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transpired during the trial, justify the conclusion that this 
writ of error could have been brought and prosecuted for 
delay only, and therefore we are constrained to comply 
with the plaintiffs request, and award him ten per cent. 
damages. 

Judgment affirmed, with damages. 


BaRRETT & CASWELL vs. PULLIAM, justice. 


1. Since the act of February 25, 1876, a justice of the peace is subject 
to be ruled in the superior court for refusing or neglecting to col- 
lect or pay over money which he may have collected or received 
in his official capacity. 

. Inall interpretations of acts of the legislature, the code requires 
that the courts shall look diligently for the intention of the gen- 
eral assembly, keeping in view at all times the old law, the evil and 
the remedy, that grammatical errors shall not vitiate, and that a 
transposition of words and clauses may be resorted to when the 
sentence is without meaning as it stands. 

. Whether it is constitutional for one part of the judicial system of 
the State to be ruled and punished by another branch thereof, is 
not decided, as the question was not made in this court. 

. Arule against an officer for failure to collect money is a suit or 
action, and must contain every allegation necessary to show the 
right of the plaintiff to recover. Therefore, where a rule was 
moved against a justice of the peace, the plaintiff alleging merely 
that the justice had failed and refused to enter up a judgment and 
issue execution upon a claim placed in his hands, although the 
justice answered denying these facts, and upon a traverse the 
issue was found in favor of the plaintiffs, there was no error in re- 
fusing to make the rule absolute, there being no allegation to show 
any loss or damage to the plaintiffs by reason of the failure, refusal 
or neglect of the magistrate. 


December 7, 1886. 


Rule. Justices and Justice Courts. Code. Officers. 
Constitutional Law. Laws. Construction. Pleadings. 


Before Judge Fay. Gordon Superior Court. February 
Term, 1886. 


Reported in the decision. 
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R. J. McCamy; E. J. Krxer, for plaintiffs in error. 


W. C. GLEny, for defendant. 
BLANDFORD, Justice. 


The plaintiffs in error moved a rule against defendant, 
in the superior court, to show why he should not pay over 
to plaintiffs the amount of a certain claim which they had 
placed in defendant’s hands for collection as a justice of 
the peace, by reason of his having failed to collect the 
same. The justice of the peace answered the rule; this 
answer was traversed by movants; and the jury, on the 
trial of this issue, found the same in favor of plaintiffs. 
The court refused to make the rule absolute, and this is 
assigned as error. The record does not disclose upon 
what ground the court refused to make the rule absolute. 

1. By the acts of 1820, Cobb’s Digest; 649, and act 1839, 
Jd.651, it is provided that justices of the peace and consta- 
bles shall be so far considered officers of the superior court 
as to be subject to be ruled, under similar regulations as are 
therein provided in relation to any other officer of said 
court, and shall be subject to all the pains and penalties 
as are therein provided in case of a rule absolute against © 
sheriffs and other officers of said court, when they, or either 
of them, shall refuse or neglect to pay over any money 
which they may have received or collected in their official 
capacity. Code of 1873, §3961. 

2. The legislature, by anact approved February 25, 1876, 
which is entitled “an act to amend section 3961 of Irwin’s 
revised code of 1873,” enacted that section 3961 of the 
code be altered and amended in the sixth line of said sec- 
tion by inserting in that line the words, “to collect,” be- 
tween the words “neglect” and “to pay;” so that the 
section, as amended, would read, “when they, or either 
of them, shall refuse or neglect to collect, to pay over any 
money which they may have received or collected in their 
official capacity.” The compilers of the code of 1882 
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seem to have construed the amendment of 1876, rather 
than to have compiled the same from the statutes, and 
they have made section 3961 read, “‘ when they, or either 
of them, shall refuse or neglect to collect or to pay over 
any money which they may have received or collected in 
their official capacity ;” after the word collect, they have in- 
serted the disjunctive conjunction “ or ” between the words 
“collect” and “to pay.’ The compilers probably con- 
strued the code and the amendment right, for to leave it 
as the original acts and amendments thereto have it, would 
be folly, and it is never to be presumed that the legislature 
would do a foolish thing; it was doubtless the intention of 
the legislature, by the amendment of the act of 1876, to 
afford parties a remedy against justices of the peace 
which they did not have, or an addition to the remedy 
provided by law before the amendatory act of 1876. The 
remedy by rule in the superior court against justices of 
the peace existed, where they had refused or neglected to 
pay over money which they had received or collected, at 
the time of the passage of the amendatory act of 25th of 
February, 1876. The mischief was, the law did not allow 
justices of the peace to be ruled for refusing or neglecting 
to collect claims placed in their hands. The amendment 
affords a remedy for this mischief, or was intended so to 
do. Code, §4, sub-sec. 9, lays down this rule: “ In all in- 
terpretations, the courts shall look diligently for the inten- 
tion of the general assembly, keeping in view at all times 
the old law, the evil and the remedy; grammatical errors 
shall not vitiate, and a transposition of words and clauses 
may be resorted to when the sentence or clause is with- 
out meaning as it stands.” Construing these acts by this 
rule, we conclude that the compilers of the code of 1882 
have properly construed these several acts as they have 
arranged the same in section 3961 of the code of 1882. 
3, 4. A question as to the constitutionality of the amen- 
datory act might be made, inasmuch as by art. 6, sec. 1, par. 
1 of the constitution, code, §5128,it is declared that, “The 
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judicial powers of this State shall be vested in a Supreme 
Court, superior courts, courts of ordinary, justices of the 
peace, commissioned notaries public, and such other courts 
as have been or may be established by law.” It is ques- 
tionable whether one part of the judicial system of this 
State can be ruled and punished by another branch of the 
same system, but this question has not been made and 
argued before us in this case, and it isnot decided. Allow- 
ing the acts and amendments thereto to be constitutional, 
the rule moved against the justice of the peace merely 
alleges that the officer failed and refused to enter a judg- 
ment and to issue execution thereon upon the claim placed 
in his hands. It fails to allege or show any loss or dam- 
age to the plaintiffs by reason of the failure, refusal or 
neglect of the magistrate to render judgment or issue exe- 
cution thereon, and the answer of the magistrate merely 
responds to the allegations in the rule, and the verdict of 
the jury upon the traverse to the justice’s answer but 
affirms the truth of the allegations in plaintiffs rule. A 
rule against an officer is a suit or action, and in this case, 
it is brought for the benefit of the plaintiff, and it should 
contain every allegation necessary to show the right of the 
plaintiffs to recover, as much so as if it was an ordinary 
action against the officer for neglect of duty; and a main 
allegation in such an action would be the loss to the plain- 
tiffs by the failure, refusal or neglect of the officer; with- 
out such an allegation, the plaintiffs could not recover, and 
it is soin this case; so the court did right to refuse to make 
the rule absolute. 
Judgment affirmed. 


Hupeens et al. vs. WILKINS et ai. 


The first item of a will was as follows: ‘‘I lend unto my beloved wife, 
Mary R. Wilkins, alltheiands which I may die possessed of, lying 
in Elbert county, during her natural life, for her to support herself 
and my children which may remain with her on the land, and after 
the death of my wife, this land to be equally divided between all 


























556 





SUPREME COURT OF GEORGIA. 


Hudgens et al. vs. Wilkins et al. 


my sons or their children ; that is, if either of my sons should die 
before my wife does, leaving a child or children, then their child 
or children to draw their father’s part of said land. This I give 
to my sons above, over and above their distributive shares of my 
estate, as hereafter bequeathed to them.” In subsequent items, 
in distributing the general estate, the testator expressly excepted 
his lands in Elbert county, and in the third item he excepted ‘‘the 
land in Elbert county which I have willed to my sons in the first 
item of this will:’’ 

Held that, under the first item of the will, the sons of the testator 
took a vested remainder, subject to be divested if any of his sons 
should die before his wife, leaving a child or children, in which 
event, such child or children should receive their father’s part of 
the land. 

(a.) This case differs from that of Darnell vs. Barton et al. ex’rs, 75 
Ga, 377. 

(b.) The key to the meaning of each will is the intention of the tes- 

tator, and in cases of doubt, the law of this State favors the con- 

clusion that remainders shall vest. 


December 7, 1886. 


Wills. Estates. Remainders. Construction. Before 


Judge Lumpkin. Elbert Superior Court. March Term, 
1886. 











Hudgens, executor of Clement Wilkins, filed his bill, 
praying for construction of the first item of his testator’s 
will and for direction as to division of his testator’s estate 
under it. The will is sufficiently set out in the decision, 
At the time of his death, the testator had four sons living. 
One is still alive: another died before the life tenant, leav- 
ing two daughters; a third died childless during the life 
of the life tenant, leaving a widow; and the fourth died 
during the lifetime of the life tenant, leaving neither wid- 
ow nor children, but leaving a will. The testator left a 
daughter also, who claimed that the shares which the sons 
who died childless would have had should go to the heirs 
of the testator. The question was, whether the will cre- 
ated a vested or contingent remainder. The presiding judge 
held that it created the latter, and the widow and legatee 
of the deceased sons excepted. 
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W.M. & M. P. Reesz; Barrow & Tuomas; J. N. 
Wokr ey, for plaintiffs in error. 


Avex. §. Erwin; P. W. Davis, by J. H. Lumpxin; 
H. A. Rorsuck; T. C. Carton, for defendants. 


Jackson, Chief Justice. 


The sole question in this case is, whether the following 
clause of the will of Clement Wilkins, construed in the 
light of expressions in subsequent clauses, this being the 
first, conveyed a vested or a contingent remainder to his 
sons living at hisdeath. The first clause is as follows: 

‘“‘Tlend unto my beloved wife, Mary R. Wilkins, all the lands 
which I may die possessed of in Elbert county, during her natural 
life, for her to support herself and my children which may remain 
with her on the land, and after the death of my wife, this land to be 
equally divided between all my sons or their children ; that is, if either 
of my sons should die before my wife does, leaving a child or chil- 
dren, their child or children to draw their father’s part of said land; 
this land I give to my sons above, over and above their distributive 
share of my estate as hereafter bequeathed to them.’’ 

The second item, in distributing the estate in general, 
expressly declares, “(except my land in Elbert county),” 
enclosed in brackets as above. 

The third item that follows, in further direction and dis- 
position of the property, “excepts,” again in brackets, 
“the land in Elbert and special legacies,” and subse- 
quently in the third item the testator again encloses in 
brackets these words: “(except the land in Elbert county 
which I have willed to my sons in the first item of this 
will.)” 

It is very clear, we think, that the sons living at his 
death were the objects of his bounty in respect to this 
land in Elbert. He gives it to them in the first item; he 
excepts it from the other property divided generally among 
his children in the second and third items; and in this 
third item, he not only excepts this land from the general 
division of other property, but repeats the bequest by 
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adding to the exception of the Elbert land the words, 
““which I have willed to my sons in the first item of this 
will,” without any allusion to the preceding interest of 
the mother in that land, “for her to support herself and 
my children which may remain with her on the land,” 
and which he says “I lend” for that purpose. When he 
speaks of the sons, who are to go into actual possession at 
the mother’s death, he uses the words, “this land I give 
to my sons above, over and above their distributive share 
of my estate hereafter bequeathed to them,” and in the 
third item, speaking of the same land, he says, “‘except the 
‘ land in Elbert county which I have willed to my sons in 
the first item of this will.” 

The word “ lend” is equivalent to “ give” ordinarily in 
a will; but when used in the same clause of the will with 
the use also of the word “give” to other persons, stress 
may be put upon the difference between the two in the 
construction of the item, in order to ascertain the inten- 
tion of the testator, which, after all, is the key to the con- 
struction. Code, §2456. 

Construing the entire item, the mention of the children 
who may remain on it with the wife as the usees of the 
land with herself, the employment of the word “lend” as 
to her for these uses, and then “give” as to the sons 
among whom the division is to be made at the wife’s death, 
with the reference to the land afterwards in his will as 
willed to his sons in that item, make a strong impression 
upon the mind seeking his intention, that the will of the 
testator was that the family, such of them as remained on 
the plantation, should be supported upon it until the 
widow’s death with herself, and if none remained on it 
with herself, then the usufruct should be hers until her 
death, with the possession and right of possession in her 
till her death, and then that possession and the use and 
enjoyment of it should be his sons’, share and share alike. 
What sons? Clearly, we think, those sons then in his 
mind’s eye, to whom he said in the third item that he had 
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willed this land in the first item; that is, had already 
willed it. The title had gone out of him at his death into 
them, and had vested in them then, just as their shares of 
the general distribution went to them and vested in them 
at his death; for he says in the first item, “This land I 
give to my sons above, over and above their distributive 
share of my estate as hereafter bequeathed to them.” 
They, these sons, then in his eye, then living, are to have 
the like title to this land, all of it, as they are to have to 
the distributive share of each by subsequent items, with 
only this difference, that they shall enter upon the enjoy- 
ment and use of their distributive shares eo instant? of 
testator’s death, while for the use and enjoyment of all 
the Elbert county land they must wait until their mother 
has ceased to use and enjoy it with such children as remained 
on it with her at her death; that is, if left there alone, she 
is to use and enjoy it herself during her life, but if any of 
testator’s children remain on it with her, they are to enjoy 
it with her. 

But what is she to enjoy, either with or without chil- 
dren,onit? Only the usufruct—the rent, issues and profits 
of the land. Not an inch of the soil could she dispose of. 
It is not what remains of the land after she has sold off 
part for her use or that of the children; it is not such re- 
mainder as thisof the land that these sons take at the ex- 
piration of her life; but itis a remainder in the entire cor- 
pus, none of which she could sell or destroy. In other 
words, they take a remainder in fee to the corpus, and the 
question is, whether this title in remainder is vested or 
contingent. The learned judge who tried the case below 
held, on the authority of Darnell vs. Barton et al., decided 
at the October term, 1885, of this court (75 Ga. 377), that 
the remainder is contingent. 

That case differs largely from this. The bequest there 
isof all “my property, both real and personal, or whatever 
kind it may be, to my beloved wife, Jane Barton, for and 
during her natural life, and after the death of my said 
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wife, I direct that all the remainder of my said property 
be sold by my executors and be equally divided among 
my children; and in the event that any of my children 
should die prior to the death of their said mother, leaving 
a child or children living, then I desire said child or chil- 
dren so left should stand in the place of its or their deceased 
parent, and heir a child's part; that is, the part that the 
deceased parent would have taken if living.” 

It was only what remained of personalty and realty of 
every sort of property that was to be sold and divided by 
the executors; it was only that left of the corpus that was 
then—at the death of the widow—undisposed of; it was 
only “all the remainder of my said property” that was to 
be sold and divided.. Nothing may have remained The 
event of any remainder was uncertain. How much, if any, 
was uncertain. What the entirety left would be was un- 
certain; what each would get was thus equally uncertain. 
So that there was nothing to vest until the mother’s death; 
nothing certain; not an item of property, and it could 
not vest until ascertained. To ascertain it the executors 
were to act; to sell it and divide it was devolved upon 
them, and it is inconceivable that the event of any re- 
mainder at all necessarily would happen. It is upon the 
uncertain contingency of such an event that any proceeds 
of any property would be subject to such sale and division 
by the executors. 

It is very natural, therefore, that this contingency should 
be in the testator’s mind when he specified who should 
have the title to that which would then be ascertained as 
subject to division ; and hence he says in that case, Darnel/ 
vs. Barton et al., that “in the event that any of my chil- 
dren should die prior to the death of their said mother, 
leaving a child or children living, then I desire such child 
or children so left should stand in the place of its or their 
deceased parent,” etc. As much as to say, whatever is 
left of my estate being sold and the proceeds, then, at my 
wife’s death, when only it can be ascertained so as'to vest 
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title in anybody, are ready for division, I wish to go to 
my children’s children in place of their dead parent, if the 
parent be dead and his child or children then living, mak- 
ing the contingency of the life of the child, when the pro- 
ceeds are to be divided, that which produced the proceeds 
being then first ascertained, or the contingency of his hav- 
ing achild alive, then in case of his death to determine how 
that share of the proceeds should go. Until ascertained 
it could not vest in anybody; when ascertained so as to 
vest, it was then to vest in child or grandchild, as the 
case might be. 

In the case at bar, the property is fixed ; it is the Elbert 
land, it is givento the sons then alive; they are certain, 
the death of the mother certain; and there is nothing to 
cast doubt upon the vesting of the title, except the single 
provision that, should one of the sons die before the time 
of enjoyment of the estate in actual possession and leave 
a child, his child shall have his part of the land. Then 
his title that vested at the death of the testator is divested 
on his death before his mother’s leaving a child, and be- 
comes the child’s; it being a vested remainder subject to 
be divested in the event of the happening of that event 
prior to his time to possess and enjoy his estate at the 
death of the life tenant. 

The opinion in Darnell’s case must be read in the light 
of that will. It may be that some expressions therein 
were calculated to mislead; but reference to the facts of 
that case, the terms of the will, and the distinctions 
alluded to above, it is believed, will make clear the dis- 
tinction between the two cases. Certainly the contingen-~ 
cies arising on the uncertain happenings in that case leave 
no doukt of its correctness; and construing this will alto- 
gether, we think there is little doubt about the conclusion 
we reach here. If there be doubt, however, our statute 
itself favors the conclusion that remainders shall vest in 
such cases. Code, §2269. 


The key to the meaning of each will is the intention of 
v 71-36 
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the testator. Code, §2455. Four sons were living at the ~ 
time he made it and when hedied. He repeats his gift of 
the land to them. One-fourth of it he intended to give 
to each, if we hunt for his intention in his repeated anxiety 
about it,in his use of the word “ give” when speaking 
of them, and of the word “lend” when speaking of the 
use of it by the widow, in this gift to them over and above 
the part each got in the gencral distributive clauscs in the 
will. But one diminution of this absolute estate he makes 
in respect to the time of enjoyment and not of the vest- 
ing, and that is if he be dead at that time and his child be 
alive then, his vested remainder shall be divested and that 
child shall take in his place. That contingency did not 
arise, and the absolute estate that vested in each son at 
the death of the testator remained unchanged, and the 
heir or legatee of any that died before the mother will 
take his share. 


For plaintiff in error, see cited, code, §§2265, 2248, 2269, 
2456; 4 Ga. 377, 382, 461; 7 Jd. 538, 546; 39 Jd. 207; 
54 Jd. 602; 72 7d. 850, 858, 859; 75 Jd. 458; 23 Jd.536, 
557; 71 Jd. 203-4; 41 Jd. 554; 68 Jd. 370; 3 Show. 398 ; 
1 Bos. & Pull. 313; Wms. on Exrs. 1244-5, 1257-S-9, 
1260, 1228; 2 Hare, 268; 3 Jd. 86; Com. Dig., title Con- 
dition, 3 vol. p. 95; 3 Lev. 132; Bacon’s Ab. title 
‘Condition; 21 Ga. 386; 30 Jd. 642; 46 Jd 251 1 
Jarm. on Wills, 827, 871; Fearne on Rem. 215-6-7; 2; 
Minor’s Ins. 338; 2 Wms. Ex. 1050-51, 1067; 2 Jarm. on 
Wills, 492, 493, 458; 4 Am. Dec., 249 ; 47 7d. 523; 48 Jd. 
593; 19 Wallace, 167; 62 Am. Dec. 312; 113 U.S. 344. 


For defendant in error: Code, §2265; 23 Ga. 548; 75 
Id. 377; Wigram on Wills, 140, 258 ; Hawkins Wills, 233; 
2 Redfield Wills, 217, 221, 225, 253; 11 Pick. 503; 1 Ire- 
dell Eq. 55; 28 Ala. 494. 

Judgment reversed. : 
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PutyraM et al. vs. CANTRELL. 


There is sufficient evidence to sustain the verdict in this case. 

The discretion of the presiding judge in permitting the witness to 
explain his testimony isvery broad. Where the examination of a 
witness continued during a portion of two days, it was proper, on 
the second day, to allow him to explain certain testimony given by 
him on the first. The jury may note the correction or centradic- 
tion and weigh it all as part of his manner and credibility on the 
stand. 

Where the character of a witness had been sustained generally, it 
was proper to refuse tv allow another witness to be asked if the 
person whose character was being considered had not been found 
a defaulter of public funds, or if the witness had never heard that 
he had been so found. A conviction of embezzling public funds 
could not be so proved. 


(a.) Besides, the facts sought to be proved were made to appear in 


4, 


other portions of the testimony, and the ruling did no harm. 

Where an attorney received a note for collection and gave a reciept 
therefor, which was delivered to another to indemnify him as a 
surety on the client’s bond as a public officer, if another surety 
claimed to have an interest in the indemnity, it was necessary 
that he should at least intimate his claim to a part of it; otherwise, 
if the attorney collected the amount of the note and paid it over to 
the original client, with the consent of the surety holding the re- 
ceipt, he would not be subject to rule in favor of the other surety. 


. The charge that, where two innocent parties are involved, that one 


who trusted the party doing the injury with the power to hurt, 
must suffer rather than the other, who was entrapped by the use 
of that power, is applicable to this case. 


. Under the facts of this case, there was no error in charging the three 


modes of impeaching a witness laid down in the code, and in stat- 
ing that the general good character of a witness, if proved, might 
be considered to sustain the witness, by evidence as to the facts 
themselves, or by proof of general good character, having also 
charged as to conflicting testimony, and that all the testimony was 
for the consideration of the jury. 


. On a rule against an attorney, the verdict being in his favor, 


charges as to what amount of fee he might deduct from the co!lec- 
tion, were immaterial. 


January 18, 1887. 


- 


Practice in Superior Court. Witness. Charge of Court. 
Attorney and Client. Notice. Torts. Fraud. Before 
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Judge Fain. Gordon Superior Court. February Term, 
1886. 


Reported in the decision. 
W. ©. Gienn; O. N. Starr, for plaintiffs in error. 


Dabney & Foucne’; McCurcuen & Suumate, for defend- 
ant. 


Jackson, Chief Justice.- 


Samuel Pulliam and Joab Lewis brougnt a rule against 
W. J. Cantrell, an attorney at. law, for money he had col- 
lected for J. H. Arthur, whose receipt on Cantrell Pulliam 
held by delivery from Arthur, and in which, it was alleged, 
Lewis, by an understanding with Arthur, and at the in- 
stance of Pulliam, became also interested. Cantrell’s de- 
fence was, that he paid all the money to Arthur with the 
consent of Pulliam, and that he knew nothing of Lewis’s 
interest. The jury found for Cantrell, and the presiding 
judge, approving the verdict, refused a new trial, and that 
refusal, on the ground therein laid, is assigned as error. 

1. On both issues of fact, to-wit, whether Pulliam as- 
sented to the paymerits to Arthur after the delivery of the 
receipt to him, within Cantrell’s knowledge of possession 
of it by Pulliam, and whether Cantrell knew of Lewis’s in. 
terest in it, the testimony is conflicting, but enough to up- 
hold the verdict when endorsed by the presiding judge. 
Errors assigned upon the ruling of the court are, therefore, 
the only matters for the consideration of this court. These 
grounds are very numerous, but when analyzed may be 
much reduced. They are rulings as to evidence and as to 
the charge. But two points are made touching the evi- 
dence, one as to the admitting of it, and the other as to its 
rejection. 

2. It is assigned as error that the court allowed the wit- 
ness, Cantrell (the defendant), to explain his testimony 
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on the. preceding day, while remaining on the stand the 
next day. The latitude within which a witness may ex- 
plain his testimony is very wide. There is scarcely any 
limit to the discretion of the presiding judge about it. Up 
to the very close of the examination of the witness it is 
always proper to allow explanation, unless a witness on the 
other side has been discharged and is gone, whose testi- 
mony, if he were present, would be necessary to con- 
tradict the explanation, or in other kindred case. Most as- 
suredly the witness, while on the stand before his testi- 
mony is closed, though protracted a week, may be and 
should be permitted to explain his testimony or to correct 
it, to bring out the whole truth, even to contradict, if, on 
reflection, he chooses to do so, as his refreshed memory 
may enable him. It is for the jury to note the correction 
and contradiction, and weigh it all as part of his manner 
and credibility on the stand. 14 Ga. 242, 251. 

3. The complaint about the rejection of testimony is 
equally untenable as reason for a new trial. It is, that 
the court refused to allow the question by the plaintiff, 
when Arthur’s character was sustained generally by the 
defendant, “He was found a defaulter of public funds to 
the amount of about nine thousand dollars, wasn’t it, Doc- 
tor?” And also this question, “Did you ever hear that 
Arthur had been found.a defaulter to the amount of nine 
thousand dollars ?” 

The questions were properly disallowed because the 
effort was made to prove conviction of acrime by hearsay. 
The code lays down the rule in section 3874, “ But the 
particular transactions or the opinions of single witnesses 
cannot be inquired of on either side, except upon cross- 
examination in seeking for the extent and foundation of 
the witness’s knowledge.” This wason cross-examination 
of the witness, but it was not to show the foundation or 
extent of his knowledge of the charactcr of the witness 
impeached in a legal way. It was an effort to show the 
conviction of Arthur of the offence of embezzlement by 
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hearsay. Conviction can be shown only by the record, 
and there it wasin that court. Besides, it was to draw out 
by the last question that fact of conviction by having heard 
anybody say so, not many, but any one person. In addi- 
tion to all this, his conviction was afterwards let in or it 
got in; for counsel again and again asked the sustaining 
witnesses question after question to know how it was pos- 
sible they could say one had good character and could be 
believed when he had committed such a crime and been 
convicted of it. So that plaintiffs were not hurt. Every- 
body knew of the conviction, yet many sustained him upon 
the idea that intent to steal was not in the man, and that 
he was legally, but not in their opinions morally, guilty. 

4, While exceptions to the charge are numerous, seem- 
ingly segments cut out of the entire charge, the counsel 
for plaintiff stressed but one point on which he really re- 
lied. That point is made as well in a refusal to charge as 
in the charge itself. And that point does not affect Pul- 
liam, but only Lewis. In so far as it is sought to be made. 
in the request, it is enough to say that it is not a written 
request before the charge, but oral during the charge. 
The point, however, is sufficiently made in exceptions to the 
charge, and we proceed to consider it. The receipt was 
handed by Arthur to Pulliam, delivered to him only. 
Afterwards, according to the version of the plaintiffs, Pul- 
liam got sorry for Lewis, who was a surety for Arthar, the 
defaulting officer with Pulliam, and took him in as asharer 
of this receipt as collateral to repay the two should they 
suffer as sureties. Thereupon Pulliam carried him to 
Arthur, and Arthur receiving the receipt—Cantrell’s re- 
ceipt as attorney—back, handed it to both. Pulliam, 
however, again received it, and continued in possession. 
All this is denied by Arthur, but it is the version of the 
plaintiffs, strange as Pul:iam’s generosity, and the singular 
manipulation of the receipt by the three in passing and 
repassing the paper, may appear. They insisted, more- 
over, that Cantrell knew all about this redelivery, and 
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the joint title to the receipt, which Cantrell denied. 
Under these facts and upon this issue, the court declined 
to ignore possession of the paper by Pulliam altogether, 
and did not charge exactly the oral request that ‘in other 
words, if it was his” (meaning Lewis, in part, doubtless) 
“and Cantrell knew it, something else besides possession 
of the receipt must be shown that Pulliam had authority 
to direct Lewis’s interest; but did repeatedly charge to 
the effect that the jury, if they believed that Lewis had an 
interest, and that Cantrell knew it, must look to all 
the facts and circumstances of the case, to see whether 
Pulliam was really acting for both in a common interest, 
a sort of partnership interest, and he honestly and bona 
jide paid the money to Arthur by Pulliam’s direction, then 
he would be protected as against Lewis as well as Pulliam, 
Cantrell taking the burden of proof on himself. Indeed, 
in some parts of the charge the court went much further; 
and even in one charge excepted to, the court instructed 
the jury that, “If Pulliam could not recover, yet Lewis 
might recover his undivided half-interest, provided he gave 
an intimation to Cantrell that he claimed that independ- 
ently, or Cantrell had notice that he had that undivided 
half-interest and that Pulliam did not control and direct.” 

Surely this extended the liability of Cantrell to the 
very verge of reason and common justice. He has notes 
to collect for a client and finds the receipt in possession of 
one of his sureties. He is instructed by him to pay the 
money to Arthur.. He knows that Arthur is turning over 
property other than this receipt to protect his sureties. He 
knows that Pulliam and Lewis are engaged in negotiations 
for these indemnities, and he honestly and bona fide had 
the right to believe that, thus engaged in this joint effort 
to save themselves, Pulliam, having the note, is acting 
for Lewis, if Lewis has an interest, as well as himself, in 
directing the money paid to Arthur, and he pays it as di- 
rected, with full faith that this is thetruth. Must not he 
have some intimation to the cuntrary from Lewis to be put 
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in contempt of court and made to pay over this money 
paid out under this direction? Must he not be informed 
by Lewis or Pulliam, or somebody, that Lewis has an un- 
divided interest in the receipt, and that possession of it as 
of all personal property, if a receipt be as high as personal 
property even, does not give title toitin Pulliam? Inthe 
light of these facts, and all charges must be made in that 
light in all cases, we Go not see that Lewis, in thus entrust- 
ing the only piece or fragment of title he had to this re- 
ceipt in the hands of Pulliam, did not owe it to legal obli- 
gation as well as common justice to intimate some claim 
to some part of it to the man who, without it was sure to 
pay it to Pulliam or to whomever Pulliam directed it to 
be paid. 

5. And this leads us to mention that the charge that 
where two innocent men are involved, that one whotrusted 
the party injuring with the power to hurt, must suffer 
rather than the other, who was entrapped by the use of 
that power, is applicable here. The power that hurt is 
the receipt. It was entrusted, in plaintiff's version, to 
Pulliam, so far as Lewis’s half is concerned. So if Lewis is 
hurt, his confidence“in Pulliam did it; his trust to him 
caused it ; whereas Cantrell had no hand in confiding or 
trusting the receipt to Pulliam, but if he has this money 
to pay again to Lewis after once paying to Arthur, he is 
badly hurt by the receipts being put in Pulliam’s sole pos- 
session when he had no intimation of it. For if he did 
have an intimation, the court in the charge made him liable. 

6. Nor do we see error in the charge concerning im- 
peachment of witnesses, if we have not greatly misunder- 
stood it. The court laid down the three modes of impeach- 
ment embodied in our code, section 3871, to-wit: ‘1st, by 
disproving the facts testified to by him; 2d, by proof of 
contradictory statements previously made by him as to 
matters relevant to his testimony and to the case ; and 3d, 
by evidence as to general bad character.” In this case, 
an attempt was made to impeach Arthur by statements 
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previously made, and in reply to this, testimony to his good 
character was introduced. by authority of section 3875 of 
the code. It is true that proof was made also contradic- 
tory or adverse to his testimony, as it was to Cantrell’s; 
and so was his testimony and Cantrell’s contradictory to 
and adverse to Pulliam’s and Lewis’s, and so Cantrell’s son 
sustained his father and Arthur, and other witnesses, in 
some particulars, sustained Lewis and Pulliam; and this is 
the case on all contested issues. But we do not under- 
stand that all these witnesses were impeached, or that an 
effort was made toimpeachthem. So, viewing the charge 
in the light of the facts, we do not think that the court 
misled the jury by telling them what were the modes of 
impeachment, and that the general good character of a 
witness, if proved, might be considered to sustain a witness 
by evidence as to the facts themselves, or they may sus- 
tain it by proof of general good character. He was then 
upon the point of evidence introduced pointing in the 
direction to impeach him, as his own language is; he had 
before explained the law in respect to contradictory facts 
where two witnesses differ, and had called attention to the 
support the facts a witness swore would receive from 
other witnesses to the same or similar facts, in whole or in 
part ; and then passed on to the evidence pointing to im- 
peachment, that is, by proof of previous statements out- 
side the court-room. One or two sentences are somewhat 
confused, but even if the jury did misunderstand the 
charge, it could not have done much harm. For after all, 
as the court said to the jury, it is for them to look at all 
the testimony of all sorts, and believe those most worthy 
of belief in their judgment from all the facts and circum- 
stances, so as to reach the truth. Why should not the 
opinion that the vicinage has of the general character of 
a witness, when legitimately admitted to the jury to sus- 
tain the character of a man attacked by previous state- 
ments made to other men as they remember and swear, 
also strengthen him when others swear on the stand differ- 
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ently from him? While his character could not be put 
in issue for the latter purpose, yet when put in and tri- 
umphantly sustained, what law will prevent the jury from 
considering such supporting evidence as strengthening his 
general testimony? At all events, we see in the confused 
charge, assailed as such by counsel—very acute and able 
counsel in this case in detecting any appearance of error, - 
no such error as should send the case back. 

7. In respect to errors assigned on the charge touching 
the fees of Cantrell, it is unnecessary to consider them, 
because the verdict is that plaintiffs recover nothing; and 
if they get nothing, it does not hurt them how much fees 
Cantrell got out of a fund in which they had no interest, 
according to the verdict, or whether he got any. 

Taking the case altogether, we think the verdict sup- 
ported by plenty of evidence, and the jury and judge being 
all satisfied, and finding no error of law grave and hurtful 
enough to do harm, to say the least, we will not disturb 
the verdict. 
Judgment affirmed. 


SutTon, aamunistrator, e¢ al. vs. WILLIAMS e¢ ai., and 
Case vs. Sutton, administrator, et al. 


- Where a case involving the accounts of a guardian and the liabil- 
ities of two sets of sureties on his bonds, was referred to an auditor, 
who made a report disallowing certain credits claimed by the 
guardian in his returns for board of his wards, referring to such 
returns in the report, there was no error in admitting such returns, 
and considering them to explain the auditor’s report, which other- 
wise would be doubtful of comprehension, although there were no 
exceptions to the report. 
2. Where a guardian was appointed and gave bond, and subse- 
quently one of the sureties, upon application, was released 
and discharged, and the guardian was required to give a new 
surety, which he did, on a subsequent proceeding by bill in equity, 
on behalf of the wards, to recover from all the sureties for a de- 
vastavit of the guardian, the liability of the discharged surety and 
the second surety was not joint but several, both being primarily 
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liable to the wards and, as between themselves, the last surety 
being first bound. Therefore the decree should have been ren- 
dered:in favor of the ward against the second surety for the whole 
liability of the guardian, and against the legal representative of 
the first surety (he being dead) for the liability which accrued 
while he was surety and before his discharge ; and the rights and 
liabilities of the sureties between themselves was a matter to be 
settled subsequently between them. 


January 25, 1886. 


Evidence. Guardian and Ward. Principal and Surety. 
Before Judge Farn. Dade Superior Court. March Term, 
1886. 


Reported in the decision. 

Grapam & GrauaM, for Sutton, administrator. 

R. J. McCamy; W.U. & J. P. Jacoway, for Williams. 
Lumpkin & Brock; McCutrcuen & Saumarte, for Case. 


BLANDFORD, Justice. 


David Williams died in 1867, leaving D. Williams and 
A. J. Sammons, two minor heirs, and in 1867, William 
Jenkins was appointed guardian of said minors, and Leroy 
Sutton and M. Nicholas became the sureties of the guardian 
on his bond. On the 11th of September, 1875, Leroy Sut- 
ton was discharged, on his application to the ordinary, 
from future liability on the bond, and Jenkins was required 
to give a new bond, which he did, with James A. Case as 
surety on the second bond. William Jenkins, the guard- 
ian, has died insolvent, and there has been no representa- 
tion on his estate. Leroy Sutton alsodied, and James M. 
Sutton has been duly appointed the administrator upon 
the estate of said Leroy Sutton, deceased. Williams and 
Sammons, the minor heirs at law of David Williams, de- 
ceased, filed their bill against M. Nicholas, J. M. Sutton, 
administrator of Leroy Sutton, deceased, and James A. 
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Case, the sureties on the bond of Jeakins, the deceased 
guardian, to recover what was due and owing them from 
their deceased guardian, Jenkins. The matters involved 
were referred to an auditor, and he made a report. There 
being no exceptions filed thereto, the court confirmed the 
same. The counsel for complainants offered to read the 
returns made by Jenkins to the ordinary in explanation 
of the auditor’s report, which returns were referred 
to in the report, so as to show what amount was due the 
wards on the 11th September, 1875, when Leroy Sutton, 
one of the sureties, was discharged, and also to show that 
the whole estate then in the guardiar’s hands had been 
absorbed under charges for board for the wards, which 
charges were disallowed by the auditor. To this the coun- 
sel for Sutton objected. The court overruled the objection, 
and counsel for Sutton excepted, and this is the first error 
assigned. Thereupon, the parties admitted that the items 
disallowed by the auditor were greater than the balance 
due by the guardian on 11th September, 1875, when Sut- 
ton, the surety, was discharged. 

1. There was no error in admitting this evidence to ex- 
plain the auditor’s. report, as the same was doubtful of 
comprehenson as it stood, and as the returns were referred 
to by the auditor in his report. 

2. The court then decreed that James A. Case was con- 
currently liable with Leroy Sutton and M. Nicholas for all 
waste committed prior to 11th September, 1875, and con- 
currently with M. Nicholas for all subsequent waste; and 
that complainants recover of J. M. Sutton, as administra- 
tor of Leroy Sutton, deceased, M. Nicholas and J. A. Case, 
the sum of $293.60, for which separate execution may 
issue to be levied of the property of James A. Case, of M. 
Nicholas, and of Leroy Sutton in the handsof J. M. Sutton, 
administrator, to be administered, the estate of Leroy Sut- 
ton to be held jointly liable with the other defendants ; and 
that complainants recover of M. Nicholas and James A. 
Case the sum of $281.48, for which execution may issue; 
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and that the property of James A. Case shall be liable to 
settle the amount due for waste occurring after 11th day 
of September, 1875, as above set out, before any part of it 
shall be applied to the payment of amount due for waste 
before'the release of Sutton. This decree is specifically 
excepted to by Sutton and error assigned. Oase excepted 
because the court refused to decree that Sutton was prima- 
rily liable as to devastavit committed before his release; 
that Case was liable first for the whole devastavit com- 
mitted by the guardian, and Sutton was only liable after 
him; and that Sutton was not liable primarily to Case for 
waste committed before his release on the bond, as made 
by the cross-bill of exceptions. Section 1817 of the code 
provides that the surety of the guardian may complain, 
and the ordinary may discharge the surety, and such guar- 
dian shall be discharged from his trust unless he gives new 
and sufficient security, and that such new sureties shall be li- 
able as well for past as future waste or misconduct of the 
guardian. Such discharged surety shall be relieved only 
from the time the new security shall be given. It is manifest 
that the last surety shall be liable first for any waste of 
the guardian, and while the sureties. on both bonds are 
liable to the wards severally primarily as between them- 
selves, the Jast sureties on the bond are first bound. There 
is no joint liability between the discharged surety and the 
second surety, but the same is several; so that the decree 
should have been against Case for the whole liability of 
the guardian, and against Sutton, administrator, for the 
liability which accrued while he was surety and before he 
was discharged as such surety. This was the decree com- 
plainants were entitled to; and the rights and liabilities of 
these sureties, as between themselves, was a matter to be 
settled subsequently between them. 
Judgment reversed. 
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Hiett vs. THE CHEROKEE RAILROAD. 


Where the evidence in a case was very slight and would scarcely au- 
thorize a verdict for the plaintiff, the great preponderance of it 
being in favor of the defendant, this court will not interfere with 
the superior court in granting a second new trial, although two 
verdicts have been rendered for the plaintiff. 


December 21, 1886. 


New Trial. Before Judge Brown. Polk Superior Court. 
February Term, 1886. 


J. I. Hiett brought suit against the Cherokee Railroad 
Company for damages, alleging that the defendant had, 
by the negligent running of its train, struck and killeda 
mare belonging to the plaintiff, worth $225; that the ani- 
mal had recently dropped a colt; that additional care and 
trouble were required in attempting to raise the colt with- 
out its mother; and that from her lossitdied. By amend- 


ment, it was alleged that the overseer, section-boss or mas- 
ter did not make a report of the killing, with the marks 
on the animal, etc.; that plaintiff claimed double her 
value; and that this official was insolvent. 

The jury found for the plaintiff $180. The defendant 
moved for a new trial, which was granted. On the second 
trial, the evidence for the plaintiff was to the effect that 
the mare was seen near the track just before the train of 
the defendant passed; that immediately after the train 
passed, she was seen lying beside the track with one foot 
on the rail, with various injuries, from the effect of which 
she died; that the tracks indicated that she had gotten on 
the track and run in front of the engine some twenty or 
twenty-five yards, then entering the mouth of a cut in 
which she was found lying; that she was worth $150 to 
$200; that she had recently dropped a colt, the value of 
which was decreased $10 to $25 by the loss of its mother; 
and that it died shortly afterwards. The overseer was in- 
solvent. One witness testified that she saw the mare and 
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the engine from the time they were about two hundred 
yards apart until they were near together; that the mare 
was on one side of the track and the witness on the other 
and about one hundred yards distant; and that “just as the 
mare got upon the railroad, the train being about one hun- 
dred yards from the mare,” the train ran between the 
mare and the witness, and the latter lost sight of the for- 
mer. Another witness testified that the train did not whis- 
tle or slacken its speed. The overseer testified that he 
made no report of the killing of the mare because the 
engineer gave him notice that the train did not do the 
killing. 

On behalf of the defendant, the engineer, fireman and. 
other employés testified that the train did not kill the mare; 
that they would have seen her and felt the jar if she had 
been struck; that the place where she was alleged to have 
been killed was in a cut; that the fence at the top of the 


cut had the appearance of being broken as if something 
had fallen through it; and that the speed of the train had 
been slackened and was not then over five or six miles an 
hour. 


The plaintiff introduced testimony to show that there 
were no indications that the mare had been hurt by a fall. 

The jury found for the plaintiff $150. The defendant 
moved for a new trial on several grounds, including those 
_that the verdict was contrary to law and evidence and the 
charge of the court; that the court erred in allowing the 
plaintiff to testify how much the colt was injured by the 
loss of its mother; and that the court charged that if the 
jury found for the plaintiff, they might add to the value 
of the mare the amount the colt was injured by her loss. 


The motion was sustained, and the plaintiff excepted. 


Buance & Noyes, for plaintiff in error. 


Ivy F. Tuompson, for defendant. 
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BLANDFORD, Justice. 


The plaintiff in error has recovered two verdicts against 
defendant, and he insists that the court had no discretion to 
grant the second new trial. The evidence in the case will 
scarcely authorize a verdict for plaintiff; it is very slight, 
and the great preponderance is in favor of defendant. 
Under such circumstances, this court does not feel author- 
ized to interfere with the superior court in making a second 
grant of a new trial. 

Judgment affirmed. 

















THE CINCINNATI AND GEORGIA RAILROAD vs. NETTLES. 





. If there were anything in the evidence showing improper bias on 
the part of any of the witnesses in favor of one party, or prejudice 
against the opposite party, this was a circumstance which affected 
their credibility and detracted from the force and weight of their 
testimony, of which the jury were the exclusive judges, and was 
not a ground for a new trial. Such facts, however, do not appear 
in this record. 

. The finding in this case does not appear to be so excessive as to 
justify the inference that the jury committed a gross mistake or 
showed undue bias or prejudice; and unless such be the case, the 
court should not interfere with the verdict finding damages. 

3. The verdict was not contrary to the evidence. 

(a.) This court, not being fully satisfied that this case was brought 

here for delay only, will not award damages on that ground. 


December 21, 1886. 











to 


New Trial. Witness. Verdict. Practice in Supreme 
Court. Before Judge Brannam. Polk Superior Court. 
February Adjourned Term, 1886. 


Reported in the decision. 


Janes & Ricnarpson; Bacon & RurueErrorp, by brief, 
for plaintiff in error. 






J. A. Buance; E. N. Broyuss, by brief, for defendant. 


OCTOBER TERM, 1886. 
The Cincinnati and Georgia Railroad vs. Nettles. 


Hat, Justice. 


This was a proceeding instituted by the Cincinnati and 
Georgia Railroad Company to condemn toits use as a road- 
bed and right-of-way, a portion of the land belonging to 
William E. Nettles, and being unable to agree with him 
as to the value of the same, assessors were appointed to 
determine that question. They set apart to the use of the 
company, a strip running across lot No. 633, in 21st dis- 
trict, 3d section, of Polk county, one hundred feet in 
breadth and thirteen hundred and fifty feet in length, con- 
taining in the area thus appropriated to the company four 
acres of land, and they assessed Nettles’ damages at one 
hundred and sixty dollars, from which award Nettles took 
an appeal to the superior court, and on the trial had there 
he recovered $1,000. The company made a motion fora 
new trial on various grounds, which was refused; where- 
upon they excepted to the judgment denying the same, 
and brought the case to thiscourt for review. The bill of 
exceptions assigns error to the judgment overruling the 
motion for a new trial: 

(1.) Because the verdict is contrary to evidence and 
without evidence to support it. 

(2.) Because it is decidedly and strongly against the 
weight of evidence. 

(3.) Because it is excessive and manifests passion and 
prejudice against the railroad company. 

(4.) “ Because the verdict rendered and the evidence 
of witnesses for Nettles manifest passion and prejudice 
on the part of said witnesses, which was disregarded by 
the jury.” 

1. This last is a somewhat novel objection. If there 
was anything in the evidence showing improper bias on 
the part of the witnesses, or any of them, in favor of Net- 
tles or prejudice against the opposite party, this was a cir- 
cumstance that affected their credibility. and detracted 


from the force and weight of their testimony, of which the 
v 77-37 
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jury were the exclusive judges ; but from a close inspection 
of the record, we cannot say that they abused their powers 
in giving full faith and credit to the witnesses and to their 
evidence. It discloses nothing like prejudice or bias in 
favor of or against either party, that we can discern, and 
no instance of this kind has been brought to our notice by 
the able and learned counsel who argued the case for the 
plaintiff in error. 

2. The finding in this case does not appear to be so ex- 
cessive as to justify the inference that the jury, to whom 
the question belongs, has committed a “ gross mistake,” or 
shown “undue bias,” or “ prejudice,” and unless this be so, 
the court should not interfere with the verdict. Code, 
§§2947, 3067. If no mistake has been made as to the ele- 
ments that go to make up the damages in such cases—and 
there is no specific complaint to that effect, not even an 
allegation that the verdict is contrary to law,—then the 
evidence to support this verdict is ample. It was shown 
that the land taken was itself worth from $150 to $200; 
that the railway divided the farm into two parcels; that a 
cut ten feet deep or more was in thirty yards of the dwell- 
ing; that the annoyance from smoke and noise was great; 
that there was apprehension of fire from sparks emitted 
from the smoke-stack of the engine, and of accidents and 
injury by persons and stock being liable to fall from the high 
banks into the cut; that the value of the whole place was 
depreciated by reason of the spring, from which the family 
obtained water, being cut off from the house by the road; 
and that there was no access to other portions of the place 
without going a round-about way over the premises of adja- 
cent owners. In consequence of these several inconve- 
niences and drawbacks, a controlling majority of the wit- 
nesses sworn on the trial estimated Nettles’ damages from 
$800 to $1,000. There is evidence that the owner was 
compelled to abandon his buildings near the railroad and 
to enter others on a different part of his land. Add to 
this amount interest on the damages for the injury from 
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the time it occurred until the verdict on the appeal was 
rendered, and the amount found will not appear excessive. 
Citations under §3032 of the code. There was no evidence 
of increased value of the premises, by reason of the con- 
struction of the railway, to be set off against the injuries 
done. The witnesses, in every instance, gave the reasons 
on which they founded their estimate of damages. We 
think that when they gave the facts upon which it was 
founded, they had a right under the law to give opinions, 
and that these opinions were not conclusions proper to be 
drawn exclusively by the jury from the testimony, as was 
insisted by counsel. 

3, Although the evidence upon the main issues was con- 
flicting, the verdict, far from being contrary to it, was 
in accordance with its weight, and in no proper sense can 
it be said that there was not a sound and proper exercise 
of discretion in refusing to grant a new trial. The defend- 
ant in error asks for damages, but inasmuch as we are not 
fully satisfied that the case was brought here for delay 
only, we must refuse the request. 

Judgment affirmed. 


LATHAM vs. PERRYMAN. 


Where a warrant has been issued to turn a person out of the posses- 
sion of land as a tenant holding over, and the defendant has given 
bond and raised an issue under such warrant, which has been 
found against him, and a certain sum found for rent, judgment 
may be entered on the bond against the principal and his sureties, 
as in cases of appeals. 


December 21, 1886. 


Landlord and Tenant. Bonds. Practice in Superior 
Court. Before Judge Branuam. Haralson Superior Court. 
January Term, 1886. 


On November 16, 1888, C. A. Perryman, on behalf of 
himself and J. Williams, made affidavit to obtain a war- 
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rant to dispossess I. §. Williams as a tenant holding over 
beyond his term. The warrant was issued, and I. 8. Wil- 
liams made a counter-affidavit, denying that he was the 
tenant of Perryman and J. Williams, or that his term had 
expired, or that he was a tenant holding over beyond his 
term. He gave a bond with R. D. Latham as security. On 
the trial, the jury found for the plaintiff, with $50 rent, 
and judgment was entered against Williams, as principal, 
and Latham, as security, on the bond. An execution is- 
sued, and was levied on a mule as the property of Latham. 
He interposed an affidavit of illegality, alleging that he 
had never been served with process or notice of the pend- 
ency of the suit in which judgment was taken on the bond, 
and neither he nor any one for him had waived service, 
nor did he in any way appear and plead. 

On the hearing, the presiding judge dismissed the affi- 
davit on demurrer, and Latham excepted. 


J. M. McBripg; S. P. Epwakps, for plaintiff in error. 


M. J. Heap; Buance & Noyes; Ivy F.Tuompson, for de- 
fendant. 


BLANDFORD, Justice. 


The question in this case is, can a judgment be entered 
on the bond against the principal and his sureties, which 
bond is given by a tenant under warrant issued to turn 
such tenant out of possession of land as a tenant holding 
over, where issue has been found against the tenant, and 
a certain sum found for rent, as in cases of appeals? 

The question must be answered in the affirmative, for 
by the acts of 1866 (1865-6, page 35), it is provided “that 
when the jury shall find against the tenant, and assess 
the amount of double rent, the plaintiff may enter up 
judgment at once against such tenant and his security on 
the bond, in the same manner” as judgment is entered 
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against the principal upon appeal. The 4th section of the 
act extends the provisions of the act to all rentals of real 
estate in the State of Georgia, and the same processes and 
proceedings required by the act are to be had before any 
judicial and ministerial officer in the State having juris- 
diction of the subject-matter. 70 Ga. 289. 

Judgment affirmed. 


AING vs. WRIGHT. 


Where trover was orought for a mare in foal, which had been traded 
for a jack, the ground for recovery being false representations made 
as to the qualities of the jack, and there was sufficient evidence 
to sustain the finding in favor of the plaintiff, and it was approved 
by the presiding judge, this court will not reverse it. 

(a.) If the declaration did not sufficiently describe the colt as sued 
for, it was amendable, and the justice of the case makes the re- 


covery of both the mare and the colt proper 
December 21, 1886. 


New Trial. Amendment. Before Judge Branuam. 
Floyd Superior Court. March Adjourned Term, 1886. 


Reported in the decision. 
Dasney & Fovucue’, for plaintiff in error. 
H. M. Wriaut, for defendant. 


Jackson, Chief Justice. 


This case is suit for a mare in foal, and the recovery is 
of the mare and colt after birth. The suit was brought on 
the ground that the jack traded for the mare with foal was 
palmed off on the plaintiff as one that was good for mares, 
by false representations; there was evidence enough to 
sustain the verdict, and the judge presiding approving the 
verdict, it must stand. If the declaration did not suffi- 
ciently describe the colt as sued for, it was amendable and 
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rant to dispossess I. S. Williams as a tenant holding over 
beyond his term. The warrant was issued, and I. 8. Wil- 
liams made a counter-affidavit, denying that he was the 
tenant of Perryman and J. Williams, or that his term had 
expired, or that he was a tenant holding over beyond his 
term. He gave a bond with R. D. Latham us security. On 
the trial, the jury found for the plaintiff, with $50 rent, 
and judgment was entered against Williams, as principal, 
and Latham, as security, on the bond. An execution is- 
sued, and was levied on a mule as the property of Latham. 
He interposed an affidavit of illegality, alleging that he 
had never been served with process or notice of the pend- 
ency of the suit in which judgment was taken on the bond, 
and neither he nor any one for him had waived service, 
nor did he in any way appear and plead. 

On the hearing, the presiding judge dismissed the affi- 
davit on demurrer, and Latham excepted. 


J. M. McBrivg; S. P. Epwakps, for plaintiff in error. 


M. J. Heap; Buance & Noyes; Ivy F. Tompson, for de- 
fendant. 


BLANDFORD, Justice. 


The question in this case is, can a judgment be entered 
on the bond against the principal and his sureties, which 
bond is given by a tenant under warrant issued to turn 
such tenant out of possession of land as a tenant holding 
over, where issue has been found against the tenant, and 
a certain sum found for rent, as in cases of appeals ? 

The question must be answered in the affirmative, for 
by the acts of 1866 (1865-6, page 35), it is provided “that 
when the jury shall find against the tenant, and assess 
the amount of double rent, the plaintiff may enter up 
judgment at once against such tenant and his security on 
the bond, in the same manner” as judgment is entered 
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against the principal upon appeal. The 4th section of the 
act extends the provisions of the act to all rentals of real 
estate in the State of Georgia, and the same processes and 
proceedings required by the act are to be had before any 
judicial and ministerial officer in the State having juris- 
diction of the subject-matter. 70 Ga. 289. 

Judgment affirmed. 


AING vs. WRIGHT. 


Where trover was orought for a mare in foal, which had been traded 
for a jack, the ground for recovery being false representations made 
as to the qualities of the jack, and there was sufficient evidence 
to sustain the finding in favor of the plaintiff, and it was approved 
by the presiding judge, this court will not reverse it. 

(a.) If the declaration did not sufficiently describe the colt as sued 
for, it was amendable, and the justice of the case makes the re- 
covery of both the mare and the colt proper 


December 21, 1886. 


New Trial. Amendment. Before Judge Branuam. 
Floyd Superior Court. March Adjourned Term, 1886. 


Reported in the decision. 
Dasney & Fovucue’, for plaintiff in error. 
H. M. Wriaat, for defendant. 

Jackson, Chief Justice. 


This case is suit for a mare in foal, and the recovery is 
of the mare and colt after birth. The suit was brought on 
the ground that the jack traded for the mare with foal was 
palmed off on the plaintiff as one that was good for mares, 
by false representations; there was evidence enough to 
sustain the verdict, and the judge presiding approving the 
verdict, it must stand. If the declaration did not suffi- 
ciently describe the colt as sued for, it was amendable and 
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the justice of the case makes the recovery of both mare 
and colt proper. It is therefore affirmed, because the mare 
and her foal both belonged to plaintiff. 

Judgment affirmed. 


CoTHRAN vs. THE City oF Rome. 


On August 15th, 1884, suit was brought on certain change-bills or 
promises, ranging in amount from fifteen cents to two dollars, and 
of the following form : ; 

‘No. 260. Rome, Ga., August 20th, 1862.—The city treasurer of 
Rome will pay the bearer one dollar in current funds when the 
sum of five dollars or upwards is presented :”’ 

Held, that the action was barred by the act of March 16, 1869. 

(a.) The issuing of them was illegal under the act of December 10, 
1841. 

(o.) Where there is no conflict in the evidence, the court may direct 
a verdict, and a new trial will not be granted because it is so or- 
dered. 

(c.) The cases of Shorter et al. vs. City of Rome; Black et al. vs. Cohen 
et al., 52 Ga. 621, are upon bond, and unlike the case at bar. 


December 21, 1886. 


Statute of Limitations. Contracts. Municipal Corpor- 
ations. Money. Practice in Superior Court. Before Judge 
BranuaM. Floyd Superior Court. September Adjourned 
Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that on-the trial in the superior court, a verdict 
was rendered for the defendant, and the plaintiff moved 
for a new trial, on the following among other grounds: 

(1.) Because the court directed the jury to find a ver- 
dict for the defendant. 

(2.) Because the court instructed the jury that they 
might render their verdict in the box without leaving their 
seats, where the case was submitted, instead of permitting 
them to retire to their room and make up their verdict in 
private. 
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(3.) Because the court refused to charge as follows: 
“In order to fix a point at which the statute of limitation 
would begin to run in favor of defendant, it must be shown 
by the evidence that the plaintiff, more than six years be- 
fore the filing of this suit, presented said bills, and de- 
manded payment thereof. in sums of five dollars or up- 
wards.” 

(4.) Because the court erred in ruling, during the pro- 
gress of the trial, that the demand of payment of said bills 
and proof thereof did not enter into this case, and such 
question could not be raised therein. 

The motion was overruled, and the plaintiff excepted. 


Henry Waker, for plaintiff in error. 
Wricut, Meyeruarpt & Wricut, for defendant. 
Jackson, Chief Justice. 


This is an action brought by H. D. Cothran against the 
city of Rome, upon sundry change-bills or promises, one 
of which is as follows: 


** No. 260. Rome, Ga., August 20th, 1862. 


The city treasurer of Rome will pay the bearer one dollar in cur- 
rent funds when the sum of five dollars or upwards is presented. 
T. J. Worp, Mayor.”’ 


The presiding judge, among other rulings excepted to, 
held that the bills or promises were barred by the statute 
of limitations, suit being brought first in the justice court, 
on the 15th day of August, 1884, and on appeal tried in the 
superior court. 

It is clear that the suit upon these change-bills, of which 
the above is a copy—some being for one dollar, as that 
copy is, and others two dollars, and others twenty-five cents, 
and one fifteen cents,—is barred by the limitation act of 
the 16th of March, 1869, said suit not being brought upon 
them before the 1st of January,1870. Moreover, the issue 
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of them was illegal. Acts of 10th December, 1841, Cobb’s 
Digest, p. 847. 

In such cases, there being no conflict of evidence, the 
court may direct the verdict, and no new trial will be 
granted because it is ordered. 73 Ga. 791. 

The cases of Shorter et al. vs. The City of Rome, and 
Black et al. vs. Cohen et al.,in 52 Ga. 621,are upon bonds, 
and wholly unlike the case at bar. 

Judgment affirmed. 


THE CENTRAL RAILROAD AND BANKING COMPANY vs. 
GAMBLE. 


1, An agreement to allow a copy of a lease of one railroad by another 
to be used, and dispensing with the production of the original on 
the trial, had no other effect than to so dispense with the produc- 
tion of the original, and was not in itself intended to go to the jury 
to prove the existence of the relation of lessor and lessee between 
the two roads. 

{a.) Where one count of a declaration alleged that the railroad where 
the injury oscurred was operated under a lease by the railroad 
against which suit was brought, and the other count alleged that 
the defendant was using, controliing and running the other road, 
without specifying the form of contract or the agreement under 
which it was so running and controlling it, evidence of the fact 
that the defendant was using and controlling the other road sus- 
tained the latter count, and was sufficient, without further proof 
as to that point, to maintain the action. 

. Where a declaration alleged that the injury complained of was 
done in the county of Talbot, and the proof showed that it occurred 
between two points, both located on the line of the railroad in that 
county, this was sufficient proof of the venue. 

(a.) The courts will take judicial cognizance of the fact that places 
named, where there are post-offices, are located in a certain county. 

(b.) Unless the jurisdiction has been properly denied by plea, the 
venue laid in the declaration need not have been proved. 

3. Where interrogatories of a witness had been taken and used on a 
former trial of the case, and when offered on a subsequent trial, 
were objected to on the ground that the party offering them was 
present when they were executed and made suggestions to the 
witness as to what his replies should be, but it appeared that the 
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objecting party was apprised of the objection before the trial com- 
menced and gave no written notice thereof to the opposite party, 
the objection was properly overruled, and a motion to suppress 
the testimony came too late. 

. Where error was alleged on the ground that the court ruled that a 
tales juror was incompetent to serve on the trial of the case, but 
there is no evidence in the record bearing upon his qualification, 
and his name does not appear either on the regular panel or on 
the list of the tales jurors, and the objection does not state wherein 
the error in rejecting him consisted, or the objection to him, or 
why he was held disqualified, it is too vague and uncertain to 
authorize this court to consider it. 

. While the verdict was not demanded, it was sustained, by the evi- 
dence, and there was no abuse of discretion in refusing to set it 
aside. 


February 26, 1887. 


Contracts. Evidence. Railroads. Damages. Negli- 
gence. Venue. Jurisdiction. Interrogatories. Practice 
in Superior Court. Jury and Jurors. Before Judge WIL- 
tis. Talbot Superior Court. March Term, 1886. 


W. A. Gamble brought suit against the Central Rail- 
road and Banking Company of Georgia to recover fora 
personal injury alleged to have been sustained by him in 
Talbot county, by reasen of the negligent running of a 
train on the Southwestern Railroad. In one count, the 
Central Railroad was alleged to be a lessee of the South- 
western Railroad; in another, it was alleged that the for- 
mer was in possession of the latter, and controlled and 
operated it. 

On the trial, the evidence for the plaintiff showed that he 
was a passenger on the train running on the Southwestern 
Railroad; that between Bostick and Geneva, while the 
train was running at a speed of thirty or forty miles an 
hour, and passing round a curve, it ran off the track, turned 
on its side, and caused a serious and permanent injury to 
the plaintiff; and that it was behind schedule time when 
it left the last station. It tended to show alsw, that the 
Southwestern Railroad was controlled and used by the 
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Central Railroad; that the employés of the train also were 
under the control of the Central Railroad, and that this 
road was defending the suit, paying expenses of witnesses, 
etc. In the record appears an agreement between counsel 
to the effect that the copy of the lease of the Southwestern 
to the Central Railroad, as recorded in Talbot county, 
might be used in evidence by either party. 

The evidence for the defendant was to the effect that 
the train was not running at an unusual or unsafe speed 
when the accident occurred; and there was much evidence 
to show that tu.e plaintiff did not sustain the injuries testi- 
fied to by him, ard if injured at all, it was only slightly so. 

The jury found for the plaintiff $4,000. The defendant 
moved for a new trial, on the following among other 
grounds: 

(1.) Because the verdict was contrary to law, evidence 
and the charge of the court. 

(2.) Because the court admitted depositions of Dr. C. 
M. Pope, which were offered to impeach a witness. This 
evidence had been read in a previous trial of the case, the 
defendant not knowing then of the ground of objection, 
which was that the depositions were taken while the plain- 
tiff was present. ; 

(3.) Because the court ruled that R. H. Turner was in- 
competent as a juror. [Nothing appears in the record as 
to the ruling or the evidence on which it was based. | 

(4.) Because the evidence failed to show that the injury 
or damage to the plaintiff occurred in Talbot county. 

(5.) Because there was no evidence proving or tending 
to prove that the defendant was the lessee of the South- 
western Railroad. 

The motion was overruled, and the defendant excepted. 


W.S. Watiace; W. A. Lirtte; Joun Peasopy, for plain- 
tiff in error. 


Smity & Russert; Persons & Worri.t, for defendant. 
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Hat, Justice. 


1, The position taken by the plaintiff's counsel, by which 
he insists that his agreement with the opposite party to 
allow him to use the record copy of the lease of the South- 
western to the Central Railroad, and dispensing with the 
production of the original on the trial, was an admission 
of the fact that the Central was operating and managing 
the other road under a contract of lease, is not tenable. 
It was not intended by the parties that this agreement 
itself should go in evidence to the jury, and for that reason 
we conclude it was not relied on to prove that the relation 
of lessor and lessee existed between the two railroads when 
the casualty for which the suit was brought occurred. As 
before remarked, it had no other effect than to dispense 
with the production of the original lease on the trial. Pat- 
terson vs. Collier, 75 Ga. 419. But for the purpose of 
maintaining his action, it was wholly unnecessary that the 
plaintiff should assume this position. The declaration 
contained two counts, one setting forth that the Central 
was running the Southwestern road under a lease, and the 
other that it was using, controlling and running it, without 
specifying the form of contract or the agreement under 
which it was so running and controlling it. There was 
evidence of the fact that it was using and controlling the 
Southwestern Railroad, and this sustained the latter count, 
and was sufficient, without further proof, to maintain the 
action. 

2. The declaration alleges that the injury complained of 
was done in the county of Talbot; and while the proof 
upon this question is not direct, yet it establishes that it 
occurred between two points—Bostick and Geneva—both 
located on the line of the railroad, in that county. At 
each of these points there are post-offices, and we have 
held that the court will take judicial notice of the fact 
that they are locatedin the county. Central Railroad vs. 
DeBray, 71 Ga. 406. But there is no contention as to the 
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fact that the venue is properly laid in the county where 
the injury was done. Independent of this, however, if 
the suit had been improperly located, it would have been 
the duty of the defendant to have pleaded to the jurisdic- 
tion, and having suffered the trial to proceed without that 
plea, the jurisdiction was waived. Uniess the jurisdiction 
had been properly denied by plea, the venue, as laid in 
the declaration, need not have been proved. 

3. On the trial of this case, the defendant read in evi. 
dence certain interrogatories of C. M. Pope, sued out atits 
instance ; this witness had been previously examined by 
the plaintiff, and his answers to the plaintiff’s interrogato- 
ries, read on the former trial, were now offered to contradict 
and impeach the testimony taken under the commission 
sued out by the defendant. To this the defendant objected, 
and showed, for cause of objection, that the plaintiff was 
present when the answers of the witness to his own inter- 
rogatories were taken, and made suggestions as to what he 
should state in reply to the questions as propounded by the 
commissioners. The objections were overruled, because 
no written notice of the same was given to the opposite 
party or brought to the attention of the court prior to the 
commencement of the trial, and they were offered for the 
first time pending the hearing. It further appeared that 
the defendant had been apprised of this objection to the in- 
terrogatories before the trial commenced. At this point a 
motion was made, on the ground stated, to suppress the tes- 
timony. The court held that it came toolate; and we are 
of opinion that there was no error in so holding. Code, 
§3892, and citations. 

4, Error is alleged in the ruling that a tales juror, R. H. 
Turner, was incompetent to serve on the trial of this case. 
There is no evidence in the record bearing upon the quali- 
fications of the juror; his name does not appear, either on 
the regular panel, or on the list of the tales jurors. Be- 
sides this, the exception does not state wherein the court 
erred in rejecting the juror, or why he was disqualified, 
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and the objection is altogether too vague and uncertain to 
authorize this court to consider it. 

5. There have been two trials of this case,in each of which 
verdicts were found for the plaintiff. The evidence as to 
the nature and extent of the injuries received by the plain- 
tiff and the cause of these injuries, is directly conflicting. 
That of the defendant makes it appear that they were 
trivial, from whatever cause they arose, while, on the other 
hand, the plaintiff's evidence shows that they were of a 
serious and permanent character, and attributes their origin 
to the derailing of the car in which he was a passenger. 
While, therefore, the verdict was not absolutely demanded, 
yet it is sustained by the evidence, and the judge does not 
appear to have abused his discretion in refusing to granta 
new trial, but to have exercised 1t prudently and cautiously. 

Judgment affirmed. 


Roserts vs. HInson ef ai. 


1. Where land was fully described in a mortgage, the judgment of 
foreclosure thereof, and the execution issued thereon, as lot num- 
ber 480 in the 5th district of Ware county, and the entry of levy 
was, ‘‘I have this day levied on the lot of land number 480 in the 
‘Sth district,’ signed by the sheriff of Ware county, the levy was 
notso uncertain as to be void, or as to render it doubtful what land 
was sold. The deed to the purchaser, describing the land as lot 
number 480 in the 5th district of Ware county, conformed to tha 
levy, and was admissible as evidence of title, and not merely as 
color of title. 

2. Where a senior mortgage was duly recorded within the time and in 
the manner prescribed by law, this record was, of itself, notice to 
a purchaser at the sale of the same property under a junior mort- 
gage, unless he was misled into making it by the conduct of the 
mortgagee, or his duly authorized agent, which induced him to con- 
clude that the property was being sold free from the lien of the 
first mortgage. Otherwise the property could be sold subject to 
the lien of the first mortgage ; and if, at the time of the sale, it had 
been foreclosed, the mortgagee could place his execution in the 
hands of the officer making the sale, cause the title unincumbered 
to be sold, anc claim the proceeds arising from the sale, according 
to the date of his lien. 
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(a.) The evidence in this case does not satisfactorily establish the 
fact that the person who, it was claimed, was acting as the agent 
of the holder of the first mortgage at the sale, was in fact so. 

3. The facts in evidence imperatively demand a verdict in favor of 
the defendant, and that in favor of the plaintiff is hot only con- 
trary to the evidence, butis without evidence to support it. 


March 5, 1887. 


Mortgages. Levy and Sale. Deeds. Title. Evidence, 
Verdict. Before Judge Mersuon. Ware Superior Court. 
April Term, 1886. 


Reported in the decision. 


Nicuotts & Brantuey; S. W. Hircu; ALEXANDER & 
TURNBULL, for plaintiff in error. 


Hotton & Son; L. A. Wuson, by brief, for defendants. 
HALL, Justice. 


This was a statutory action brought by Hinson & Cohen 
against Roberts for the recovery of lot of land 480 in the 
fifth district of Ware county. Both parties derived title 
from Lemuel W. H. Pittman ; the plaintiffs obtained theirs 
under a sale made by virtue of an execution issuing upon 
the foreclosure of a mortgage executed by Pittman to 
Seixas; the defendant, by a like sale under an execution 
issuing from a judgment of foreclosure of a mortgage made 
by Pittman to McRae. It was admitted on the trial that 
the mortgage under which the defendant claimed, was the 
elder of the two, though the land was first sold under the 
foreclosure of the junior mortgage, and upon the sale, the 
purchaser went into possession by his tenant, one Wil- 
liam Musick. McRae purchased the land at sheriff’s sale, 
some two years after the sale was made by the levying 
officer to the plaintiffs, and was put in possession by the 
sheriff, who removed plaintiffs’ tenant from the premises. 

McRae held peaceable, quiet, uninterrupted, continuous, 
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adverse and notorious possession between eight and ten. 
years, by his tenants and subsequent grantees, prior to the 
commencement of plaintiffs’ suit. Six years after this 
time, the plaint'ffs took from Pittman and his wife a con- 
veyance to the premises in dispute. The trial of the case 
resulted in a verdict in favor of the plaintiffs; and the 
defendant made a motion for a new trial, which was over- 
ruled by the court, and thereupon he excepted. Two 
questions are made and relied upon by the defendant for 
a reversal of this judgment : 

(1.) The first is, that the court committed error in rul- 
ing out, as evidence of title, the McRae deed from the sher- 
iff to the land, and in holding that the levy on the mort- 
gage fi. fa. (which describes the lot of land in these words, 
viz., “I have this day levied on the lot of land number 
480 in the 5th district, this August 6th, 1873, Isaac 
Foreman, sheriff Ware county,”) was void for uncertainty, 
and in admitting the deed as color of title only. 

(2.) In instructing the jury that the «uestion for them) 
to determine was, whether Brantley was present at the sale 
at which plaintiffs purchased, as the agent of McRae, the 
holder of the senior mortgage, and was attending the sale 
to represent McRae, and heard the announcement made 
by the officer, that the land would be sold free from incum- 
brances, and that the purchaser would be put in possession 
by the officer ; and that if Brantley said nothing in reply to 
the announcement, then McRae would be bound by the 
sale, and would be estopped from setting up his superior 
lien, and they should find for the plaintiff; but if they 
found that Brantley was not the agent of McRae, then they 
should find in favor of defendant’s equitable plea, which 
seems to have been put in after the sheriff’s deed to McRae 
was rejected as evidence of title; and in further charging 
that legal fraud might be committed by silence, and slight 
circumstances might establish it. The error alleged to this 
charge is, that there was no evidence as to the agency of 
Brantley at the time the sale was made; and that there was 
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’ further error in the court’s refusing to charge, as requested 
in writing by the defendant, that the agency was a fact 
that must be proved, and could not be presumed; and in- 
stead of so charging, reiterating that they should take all 
the circumstances and see if Brantley was McRae’s agent; 
also in refusing to charge in this connection the further 
request of the defendant, made in writing, that even though 
Brantley was the agent of McRae, and was present at the 
sale when the proclamation was made that the land would 
be sold free from incumbrance, he would not have been 
called upon to say anything, and by his silence, McRae 
would not be estopped in enforcing his superior lien. 

1. As to the first of these questions, it appears that the 
land levied on was fully described both in the mortgage 
and judgment of foreclosure, and in the execution issuing 
thereon; and the levy by the sheriff of Ware county, stat- 
ing that it was the lot of land 480, must have referred to 


that set out in the mortgage, the proceedings for foreclos- 
ure, and the judgment and the process which issued to en- 


force that judgment. There was no necessity to resort, to 
aliunde or parol evidence to identify the land. For this 
purpose the evidence which the execution itself afforded 
was sufficient. The levy was not so uncertain as to be void, 
or as to render it doubtful what land was sold; and the deed 
to the purchaser, describing the land as lot number 4801n 
the 5th district of ‘Ware county, conformed to the levy, 
and was admissible as evidence of title and not merely as 
color of title. The sate under this levy conveyed good 
title to the purchaser. Brown vs. Moughon, 70 Ga. 756, 
and cases cited, especially those cited and commented on 
from 12 Ga. 440, 59 Jd. 649. In the case of Williams & 
Co. vs. Hart, 65 Ga. 201, a majority of this court held 
that, where the rights of a purchaser intervene, a levy de- 
scribing the property as “nine hundred acres of land in 
and in the vicinity of Union Point,” would be upheld; 
against the dissenting opinion of Jackson, Chief Justice, 
-which dissenting opinion, in the case first cited, this court 
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held announced the correct rule of law upon the subject. 
The levy now under consideration is by no means so in- 
definite as that last mentioned. In the case of Brown vs. 
Moughon, the levy was, “I have this day levied the within 
fi. fa. on lots of land numbers 208, 309, 310, 382, all levied 
on as the property of defendant in fi. fa. to satisfy an ex- 
ecution issued from the 957th district of Baker county, G. 
M.; property pointed out by the plaintiff.” We therefore 
think that the error in rejecting this sheriff’s deed as evi- 
dence of title, and admitting it only as color, is apparent 
and requires a new trial. 

2. McRae’s mortgage was duly recorded within the time 
and in the manner prescribed by law, and this record was 
of itself notice to the purchaser at this sale, unless he was 
misled into making it by the conduct of the mortgagee or 
his duly authorized agent, which induced him to conclude 
that the property was being sold free from his lien. It 
was certainly competent for the property to be sold under 
other process, subject to the lien of the mortgage ; and if, 
at the time of the sale, the mortgage had been foreclosed, 
the mortgagee might have placed his execution in the 
hands of the officer making the sale, and caused the title 
unincumbered to be sold, and have claimed the proceeds 
arising from the sale, according to the date of his lien. 
Code, §1967. But be this as it may, the evidence does 
not satisfactorily establish the fact that Brantley was act- 
ing as the agent of McRae at that sale. Hinson swears that 
he was present, and that the officer making the sale pro- 
claimed, “I am now going tosell this land; and if anybody 
has any claim, let him make it known, or the title will be 
sold free and unincumbered, and I will put the purchaser 
in possession ;” and that Brantley said nothing in response 
to this proclamation. Cohen, the other plaintiff, swore 
that he also was present at the sale; that Brantley was 
there; and that the marshal proclaimed that the land 
would be sold free from incumbrances, and if any one had 


any objection, to makeit. Brantley was present and heard 
v 77-38 
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it and said nothing, and went to Mr. Norwood to stop the 
sale. He knew Brantley was representing McRae’s mort- 
gage. This is all the evidence as to Brantley’s agency. 
From whom Cohen learned that Brantley was representing 
McRae’s mortgage does not appear. He does not say that 
he got this fact from McRae, or that he knew it in any 
other way than by seeing Brantley at the sale. This may 
have been mere matter of inference from what he saw and 
heard at the sale, and is insufficient to establish the essen- 
tial fact that Brantley was acting as the duly authorized 
agent of McRae. Cohen and Hinson were the purchasers, 
and Cohen, according to his testimony, certainly had notice 
that Brantley was not consenting to the sale, for he swears 
that Brantley went to Mr. Norwood for the purpose of get- 
ting him to stop it; and yet, with this fact before him, he 
and Hinson not only bid off the land, as appears from the 
marshal’s entry disposing of the levy, but took a convey- 
ance under that sale. 

3. The facts in evidence imperatively demand a verdict 
in favor of the defendant, and that in favor of the plaintiff 
is not.only contrary to the evidence, but is without evi- 
dence to support it. : 

Judgment reversed. 


Hirrscu vs. FLemine eft ail. 


- Where property was removed from the premises of the owner to 
the house of another, and was sold, paid for and delivered before 
the-institution of suit against the original owner, and subsequently, 
upon the rendition of judgment against him, was levied on; and 
where a justice and a jury in that court, on appeal, both found the 
property not subject to the levy, there was no error in sustaining 
this finding on certiorari. 

. Where attorneys had a claim of their client for collection, and ac- 
cepted, in-_payment or part payment thereof from the debtor, cer- 

__ tain property, they had title thereto, and could claim it when levied 
on under a judgment subsequently obtained by a third party. 
Nor could the plaintiff in such judgment defeat their claim on the 





OCTOBER TERM, 1886. 
Hirsch re. Fleming et al. 


ground that the client of the claimants had not authorized or rati- 
fied the transaction. That was a matter between the attorneys and 
their client. 


February 26, 1887. 


New Trial. Claim. Attorney and Client. Title. Be- 
fore Judge Apams. Glynn Superior Court. May Term, 
1886. 


Reported in the decision. 


Stewart Jounson; Ira E. Surru, for plaintiff in error. 


Spencer R. Atkinson; Crovatr & WuirTFiELp, by J. H. 
Lumpkin, for defendant. 


Hau, Justice. 


1. The property levied on and claimed appears, from the 
justice’s return to the certiorari, to have been sold and 
delivered to the claimants prior to the institution of the 
suit in which the judgment was rendered from which the 
plaintiff's execution issued, and to have been removed from 
the defendant’s premises to the house of another person, 
where it was found when the levy was made. Both the 
justices of the peace, and the jury to which an appeal had 
been taken in the justice’s court, found the property not 
subject, and on certiorari, the judge of the superior court, 
as it seems to us he should have done, sustained this find- 
ing. The certiorari made no other question which need 
be considered. 

2. The property was bought and paid for in a debt due 
from defendant to Madden, and was conveyed and deliv- 
ered to his attorneys at law, who had his demand for collec- 
tion. The plaintiff insists that the claimants had no right 
‘to receive their client’s demand in anything but money, 
and that it was not shown that the client authorized the 
settlement to be made in this manner, or that he ratified 
it after it was made; and therefore that claimants got no 
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it and said nothing, and went to Mr. Norwood to stop the 
sale. He knew Brantley was representing McRae’s mort- 
gage. This is all the evidence as to Brantley’s agency. 
From whom Cohen learned that Brantley was representing 
McRae’s mortgage does not appear. He does not say that 
he got this fact from McRae, or that he knew it in any 
other way than by seeing Brantley at the sale. This may 
have been mere matter of inference from what he saw and 
heard at the sale, and is insufficient to establish the essen- 
tial fact that Brantley was acting as the duly authorized 
agent of McRae. Cohen and Linson were the purchasers, 
and Cohen, according to his testimony, certainly had notice 
that Brantley was not consenting to the sale, for he swears 
that Brantley went to Mr. Norwood for the purpose of get- 
ting him to stop it; and yet, with this fact before him, he 
and Hinson not only bid off the land, as appears from the 
marshal’s entry disposing of the levy, but took a convey- 
ance under that sale. 

3. The facts in evidence imperatively demand a verdict 
in favor of the defendant, and that in favor of the plaintiff 
is not.only contrary to the evidence, but is without evi- 
dence to support it. 

Judgment reversed. 


Hirrscu vs. FLemMinG ef ail. 


- Where property was removed from the premises of the owner to 
the house of another, and was sold, paid for and delivered before 
the institution of suit against the original owner, and subsequently, 
upon the rendition of judgment against him, was levied on; and 
where a justice and a jury in that court, on appeal, both found the 
property not subject to the levy, there was no error in sustaining 
this finding on certiorari. 

. Where attorneys had a claim of their client for collection, and ac- 
cepted, in-_payment or part payment thereof from the debtor, cer- 
tain property, they had title thereto, and could claim it when levied 
on under a judgment subsequently obtained by a third party. 
Nor could the plaintiff in such judgment defeat their claim on the 
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ground that the client of the claimants had not authorized or rati- 
fied the transaction. That was a matter between the attorneys and 
their client. 


February 26, 1887. 


New Trial. Claim. Attorney and Client. Title. Be- 
fore Judge Apams. Glynn Superior Court. May Term, 
1886. 


Reported in the decision. 


Stewart Jounson; Ira E. Suits, for plaintiff in error. 


Spencer R. Atkinson; Crovatr & WuHitFIELD, by J. H.- 
Lumpx, for defendant. 


Hat, Justice. 


1. The property levied on and claimed appears, from the 
justice’s return to the certiorari, to have been sold and 
delivered to the claimants prior to the institution of the 
suit in which the judgment was rendered from which the 
plaintiff's execution issued, and to have been removed from 
the defendant’s premises to the house of another person, 
where it was found when the levy was made. Both the 
justices of the peace, and the jury to which an appeal had 
been taken in the justice’s court, found the property not 
subject, and on certiorari, the judge of the superior court, 
as it seems to us he should have done, sustained this find- 
ing. The certiorari made no other question which need 
be considered. 

2. The property was bought and paid for in a debt due 
from defendant to Madden, and was conveyed and deliv- 
ered to his attorneys at law, who had his demand for collec- 
tion. The plaintiff insists that the claimants had no right 
‘to receive their client’s demand in anything but money, 
and that it was not shown that the client authorized the 
settlement to be made in this manner, or that he ratified 
it after it was made; and therefore that claimants got no 
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title tothe property. Thesettlement is a matter between 
them and their client. By this arrangement, the title to 
the property passed out of the defendant, and paid the 
debt of the defendant to the extent of the value placed 
upon it, and if the transaction with claimants was unav- 
thorized, or if Madden refused to ratify it, they became 
responsible to him for so much of the debt due by defend- 
ant. But non constat that Madden did not authorize, or 
that he would not ratify and adopt it. It is not tobe pre- 


sumed, in the absence of proof, that his attorneys acted 
without authority. 


Judgment affirmed. 


PascaL vs. THE StaTE OF GEORGIA. 


1. There was no error in the charge in this case, except as hereinafter 
stated. : 

2. It was objectionable for the court to charge that the law requires 
that confessions of guilt must be received with great caution, to 
the extent that, under our law, a witness will not be allowed to 
testify concerning confessions in the presence of the jury at all, 
until the court has observed that caution which the law requires 
to be observed, to eee whether or not they were voluntarily made, 
and whether they were induced by theslightest hopeof benefit or’ 
the remotest fear of injury; if they were thus induced, they could 
never go to the jury at all; when that caution has been observed, 
and they are presented to the jury, then the jury must still scan 
them ; but if they are shown to have been voluntarily made upon 
the part of the defendant, then they are to be received by the jury 
for what the jury consider them worth, the same as other testi- 
mony. This charge is not satisfactory, and if this case were a close 
one, it might cause a reversal; but the verdict was demanded by 
the evidence, and whatever error there may have been in the 
charge excepted to, it did not work any injury to the plaintiff in 
error. 


February 26, 1887. 


Criminal Law. Confessions. Charge of Court. Ver- 


dict, Before Judge Mersuon. 


Ware Superior Court. 
April Term, 1886. 
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Reported in the decision. 


Joun C. McDonatp; Leon A. Wixson, by Harrison & 
PeeEp.ies, for plaintiff in error. 


CuiFForD ANDERSON, attorney-general; J. 1. CARTER, so- 
licitor-general, by S. W. Htrcu, for the State. 


BLANDFORD, Justice. 


The plaintiff in error was indicted by the grand jury of 
the county of Ware for the offence of murder, in that it 
was alleged he had killed and murdered his daughter, Ma- 
ria Daley. The jury found him guilty, and recommended 
imprisonment in the penitentiary for life; and such was 
the judgment of the court. The testimony of the State 
showed that, on the 5th of January, 1885, Wade Daley, 
the husband of the deceased, and the accused had a con- 
versation, in which the accused agreed to go to a certain 
mill after his daughter, Daley’s wife. This was in the 
afternoon of that day. It further showed that he went to 
a certain church which was two miles off; there he saw 
his son and requested him to go into the church and tell 
the deceased to come ouit. When she came out, he toak her 
by the sleeve, and they started in the direction of his house. 
About dark, Daley. the husband, asked him where the 
deceased was, and why he did not bring her home. He 
replied that she had refused to come and left him, that he 
left her about the crossing, down about the boxes (a tur- 
pentine orchard, known as the boxes). The next morning, 
the accused left home. The next time he was seen was 
in the city of Savannah; and while there, near the depot, 
he confessed to Peter Likely that he had killed his daugh- 
ter, and that he went to church and got her, and on his 
way home she made him mad, and the devil got possession 
of him and he killed her. The body of the deceased was 
found, some three weeks after her disappearance, about 
half way between the church and the house of the accused. 
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Her arm was broken, her head was crushed in and had 
been crammed into the hollow of a log. This was substan- 
tially the evidence in the case. 

1. The accused made a motion for new trial on several 
grounds, which was denied by the court, and to this denial 
he took exceptions, and error is assigned thereon. We 
have scrutinized the record in this case very closely, and 
are satisfied that there.was no error committed by the court 
in its charge to the jury, except as hereinafter stated. It 
seems to us a full and fair presentation of the law, giving 
to the jury the full theory of the defence of the accused. 

2. The main assignment of error contended for here is, 
that the court instructed the jury that the law requires that 
confessions of guilt must be received with great caution, 
to the extent that, under our law, a witness will not be 
allowed to testify concerning confessions in the presence 
of the jury at all, until the court has observed that caution 
which the law requires to be observed, to see whether or 
not they were voluntarily made, and whether they were 
induced by the slightest hope of benefit or the remotest 
fear of injury; if they were thus induced, they could 
never go to the jury at all; when that caution has been 
observed, and they are presented to the jury, then the jury 
must still scan them; but if they are shown to have been 
voluntarily made upon the part of the defendant, then 
they are to be received by the jury for what the jury con- 
sider them worth, the same as other testimony. The ob- 
jection to this charge seems to be that it withdrew from 
the consideration of the jury the question whether the 
confessions were voluntarily made. This partofthe charge 
we are not satisfied with, and if the case were a close onc, 
it might operate to reverse the judgment of the court be- 
low; but the verdict of the jury in this case was demanded 
by the evidence, and whatever error there may have been 
in the charge excepted to, it did not work any injury to 
the plaintiff in error. 

Judgment affirmed. 
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McALISTER vs. Tuk State OF (JEORGIA. 


Where the solicitor-general, at the hearing of a certiorari, admitted 
in open court that he had been served with written notice of the 
sanction of the certiorari, and of the time and place of hearing, 
about one month before the term of the court to which the writ 
was returnable, it was error to dismiss the certiorari, on motion of 
counsel associated with the solicitor, because there was nothing in 
the record to show that the notice had been served. 


February 23, 1887. 


Certiorari. Service. Record. Before Judge MEeRsnon. 
Appling Superior Court. March Term, 1886. 


McAlister was convicted in the county court of Appling 
of larceny. He petitioned for a writ of certiorari. The 
case came on to be heard on March 11th. Counsel asso- 
ciated with the solicitor-general moved to dismiss the ce?- 
téorari on the ground that it did not appear in the record 
that notice of the sanction of the certiorari, and of the 
time and place of hearing had been served upon counsel 
for the State. There appeared endorsed upon the petition 
an acknowledgment of due and legal service, dated Feb- 
ruary 11th, and signed by the solicitor-general. That offi- 
cer stated to the court that he had been properly served 
with the written notice about one month before the term 
of court, and that he made the acknowledgment of ser- 
vice on the day the case came on for trial. Counsel for 
McAlister moved to amend the record by adding an affi- 
' davit showing service and notice to counsel for the State. 


The court refused this, and dismissed the certiorari; and 
McAlister excepted. 


KE. D. Granam, JR., by brief, for plaintiff in error. 


J. I, Carter, solicitor-general, by ALEXANDER & TuRN- 
BULL, for the State. 
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Bueck.ey, Chief Justice. 


McAlister was convicted in the county court of a misde- 
meanor, and obtained a certiorari, which the superior court, 
on the hearing, dismissed, because there was no evidence 
in the record that notice in writing of the sanction, and of 
the time and place of hearing, had been served, as required 
by the 4059th section of the code. We learn from the bill 
of exceptions that this was done in the face of an admis- 
sion made by the solicitor-general in open court, that he 
had been served with written notice of these matters about 
a month before the sitting of the court to which the writ 
of certiorari was returnable. It seems that the solicitor- 
general did not make any motion to dismiss, but that the 
motion was made by his associate counsel. 

It has been several times decided that, for this court to 
be able to become judicially aware of the service of such 
a notice, the fact of service must appear in the record, 
meaning thereby that it must appear either in the bill 
of exceptions, or in the transcript of the record sent up 
and authenticated by the clerk. Such was the meaning 
of the first case on the subject, thatof Granade vs. Wood, 
34 Ga. 120. From some of the reasoning in Glenn vs. 
Shearer, 44 Ga, 16, it might seem that the superior court 
ought to have such evidence of the service of notice as this 
court must have of the service of a bill of exceptions, 
but this was suggested merely as argument, and was not 
at all necessary to an adjudication of the question before 
the court, there being in that case no service of the notice. ° 
The question there was as to the eifect of the want of ser- 
vice, not as to the kind of evidence required to establish 
service. There is neither statute nor rule of court which 
prescribes that there shall be any particular sort of evi- 
dence of the service of the written notice required to be 
served in cases of certizrari. No doubt a return of the 
service by a proper officer, or affidavit of service by a pri- 
vate person, would be a very proper sort of evidence, but 
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the admission’ of the party, or his attorney, made in 
open court, would be just as good. We think the solicitor- 
general was competent to admit the fact on the part and 
behalf of the State. Such an admission would suffice as a 
basis for making an entry on the minutes of the court, if 
that were thought necessary, that service had been duly 
effected. It will not do to model proceedings in the supe- 
rior court too closely upon proceedings in the Supreme 
Court. The latter court is confined to the record as al- 
ready made elsewhere, but the superior court makes record; 
when record is needed, it manufactures the article ifthe 
proper materials areathand. When counsel stands up be- 
fore it and admits for his client a fact in favor of the ad- 
verse party, the court may very well treat it as true, and 
register any memorial of the admission that may be deemed 
necessary to perpetuate it as evidence. 
Judgment reversed. 


ScuooLeR vs, SCHOOLER. 


Exclusive jurisdiction in divorce cases, as also in equity cases, is 
vested in the superior court. Therefore, where an application for 
divorce was made by petition to the superior court, and extraor- 
dinary remedy by injunction also was prayed for and granted, the 
court could proceed in the case to grant a divorce in the manner 
provided by law. The power exercised would be that of a court of 
equity so far as related to the equitable relief sought, and that of 
a court of law so far as related to the other matters in the case, 
both powers being vested in the same court. 


December 7, 1886. 


Practice in Superior Court. Jurisdiction. Equity. Di- 
vorce. Husband and Wife. Before Judge Fats. Bartow 
Superior Court. January Term, 1886. 


On November 11, 1884, Mary A. Schooler filed her peti- 
tion, addressed to the superior court of Bartow county, — 
alleging, in brief, as follows: On July 1S, 1861, she was 
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married to James B. Schooler, and they have had nine 
children born to them, of whom six are still living. She 
has in every way demeaned herself dutifully. Since the 
war, the husband has not seemed to take much interest 
in the family, or to be in earnest about recovering from 
the effects of the war. Petitioner invested the proceeds 
of her father’s estate in land in Bartow county, which forms 
a home for herself and children. More than three years 
ago her husband left her and went toTennessee. He took 
with him the proceeds of the crop of that year and bor- 
rowed money, signing petitioner’s name to the notes given 
therefor. He has twice returned, but only to get more 
money. He is present again and has taken possession of 
the property with the intention, as petitioner believes, of 
selling it and going away again. She prays that he be 
enjoined from doing so, for a divorce a vinculo matrimonii, 
and for subpena. The bill was sworn to. 

Subsequently an amendment was filed, in which it was 
stated that “complainant comes and amends her bill.” — 
Cruel treatment on the part of the defendant was alleged, 
and a schedule of the personal property held by her and 
the defendant in Georgia was attached. Complainant did 
not admit that the property belonged to the defendant, but 
prayed that it be set apart to her as alimony; she also 
prayed for general relief. | 

On the hearing of the application for injunction, it was 
granted (see 74 Ga. 345), 

The defendant answered, traversing all the substantial 
allegations of the bill. At the trial term, he demurred 
ore tenus and moved to strike that portion of the bill 
which prayed for the grant of a divorce, on the ground 
that a court of equity in Georgia has no jurisdiction to 
grant it. This was overruled, and a bill of exceptions 
pendente lite was filed. The case proceeded, and a first 
verdict for a divorce was found. During the same term, 
the defendant moved the court to set aside the verdict, 
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substantially on the same ground as that set up in the 
demurrer. This was overruled, and he excepted. 


J. A. Baker, for plaintiff in error. 


Mrityer, Akin & Harris, by brief; A. M. Fours, for 
defendant. 


BLANDFORD, Justice. 


The only question presented by this.record is this: Can 
the superior court, in its exercise of chancery power, grant 
a divorce, under the constitution and laws of this State? 
In this case, the application for divorce was, as provided 
by the code, by petition, and the extraordinary remedy 
for injunction was prayed for and granted. 

The constitution provides that the superior courts shall 
have exclusive jurisdiction in divorce cases, and also in 
equity cases. Art. 6, sec. 4, par. 1, constitution, code, 
§5139. And by sec. 15, par. 1, code, §5165, it is declared 
that no total divorce shall be granted except on the con- 
current verdicts of two juries rendered at different terms of 
the court. The power exercised in this case was that of 
equity so far as related to the equitable relief sought, and 
that. of a court of law as related to the other matters in 
the case; but all the power exercised was by the superior 
court, to which court the constitution had committed the 
jurisdiction in divorce cases. And the superior court may, 
in divorce cases, exercise all of its powers, whether they 
be that of a court of law or a court of equity, necessary 
to maintain and carry out its jurisdiction over this subject- 
matter so as to render the same effectual. These seem to 
have been the views of the court below, and its judgment 
is affirmed. 
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Howarp vs. SELMAN. 


1. A mortgagee foreclosed his mortgage, and to the levy thereunder 
aclaim wasinterposed. Itappeared that the mortgagor held title 
under a sheriff's sale against his father-in-law, the judgment hav- 
ing been obtained and levy made prior to the latter’s death, and 
the sale having taken place thereafter : 

Held, that the record of a will made by the former owner of the land, 
devising it to his wife for life, with a remainder to one of her sons, 
did not operate as notice to the mortgagee of any fraudulent con- 
duct on the part of the mortgagor in procuring title to the land in 
order to defeat the will. 

2. The mortgagee occupied the postion of a bona fide purchaser 
without notice, and will be protected, although there may have 
been fraud on the part of the mortgagor. 


December 7, 1886. 


Notice. Vendor and Purchaser. Mortgage. Fraud. 
Before Judge Estes, Walton Superior Court. February 
Term, 1886. 


Reported in the decision. 


McHenry & McHenry; Ray & Watker, for plaintiff 
in error. 


Avex. S. Erwin; Henry D. McDavsik1, for defendant. 


BLanpForp, Justice. 


Selman foreclosed a mortgage on certain lands conveyed 
by 2 mortgage deed to himself by DeKalb Reynolds. ‘The 
writ of execution which issued on the judgment of fore- 
closure was levied on this land conveyed by the mortgage 
deed. B. A. Howard interposed a claim tothe land On 
the trial of the claim case, Howard showed that his father 
owned the land, and was in possession of the same 
at his death; that by his last will the land was devised to 
claimant after his mother’s death ; and that the mother was 
dead. Plaintiff in execution showed a deed made by the 
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sheriff to Reynolds under an execution founded on a judg- 
ment in favor of Wilcox, Gibbs & Co. against claimant’s 
father, the testator, in his lifetime, and the levy of the ex- 
ccution on the land claimed in the lifetime of testator and 
its sale by the sheriff after his death, and possession of 
Reynolds under the deed when the mortgage was ex- 
ecuted, Claimant then introduced evidence tending to 
show that the levy of the ji. fa. and sale of the 
land thereunder, and the purchase by Reynolds, were 
the result of a fraudulent combination between Rey- 
nolds, Gibbs, and another son-in-law of testator, to procure 
the land for themselves and their wives, and to avoid the 
will devising the land toclaimant. The plaintiff, Selman, 
insists that he occupies the position of bona fide purchaser, 
without notice of any fraud on the part of Reynolds in 
procuring the title to the land levied on and claimed in this 
case. But claimant insists that, as the will of his father 
had been probated and admitted to record, this was suffi- 
cient to have charged plaintiff with notice or put him on 
inquiry when the mortgage was executed. 

1. We do not see any facts in this record which are suffi- 
cient to put Selman on notice. Selman’s mortgage and 
Reynolds's title do not depend on the will of Howard, the 
testator, but upon a judgment against testator while in 
life, under which the sale of the land and the conveyance 
by the sheriff to Reynolds were made. The record of the 
will and its probate is no notice whatever of the fraudu- 
lent conduct of Reynolds in procuring title to the land in 
controversy. 

2. Thetestimony in the record is strong that Selman had 
no knowledge of the manner or means by which Reynolds 
procured the title to the land. He, Selman, occupies the 
position of a bona fide purchaser without notice. 

“ A title obtained by fraud, though voidable in the ven- 
dee, will be protected in a bona fide purchaser without 
notice.” Code, §2640. The clause of the code set forth 
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seems to us to settle this case, but if not satisfactory, see 
7 Ga. 432; 3 Kelly 446; 55 Ga. 497; 57 Jd. 172; 58 Jd. 
276, in which cases the doctrine in the code is amplified 
and enforced. 

Judgment affirmed. 


CuaRKkE; Harrison & Company vs. Brown. 


Where a principal deposited money with his agents to be used in the 
purchase of futures in pork and grain, he could recover from such 
agents the amount so deposited, in an action for money had and re- 
ceived. He could not sct up the illegal contract to recover profits 
realized thereunder, nor could the agents set up the illegal contract 
for the purpose of defeating a recovery by the principal of the 
money deposited with them, and which was held by them. 

.) It did not matter whether the money sued for by the principal 
was the identical money furnished by him, or whether the agents 
deposited the money so furnished in bank with other deposits of 
theirs, and used such money for filling margins for futures, and 
afterwards replaced them to the credit of the principal. The ques- 
tion is, whose money is it, the agents’ or the principal’s? Nordoes 
this stand in the position of an executed contract, in which both 
parties are in pari delicto. 

(b.) This ruling does not conflict with the code or the previous rulings 
of this court, the action not being to enforce an illegal contract, 
but to recover money in the hands of agents belonging to their — 
principal. 


October 19, 1886. 


Contracts. Futures. Principal and Agent. Before 
Judge MarsHa.t J. CLaRKE. FultonSuperiorCourt. March 
Term, 1886. 


C. I. Brown brought suit against Clarke, Harrison & Co., 
alleging that he had placed in their hands money for the 
purpose of handling grain for him ; that their books showed 
that they had in hand $724.90 belonging to him; and that 
he had demanded it, but payment had been refused. 

The defendants pleaded the general issue; and that this 
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was a transaction in futures aud was illegal, and no recov- 
ery could be had. ; 

The evidence for the plaintiff was, in brief, as follows: 
About July, 1884, he deposited with defendants at differ- 
ent times $1,000 to be used as margins in “future” con- 
tracts. Becoming alarmed at their financial condition, he 
closed his contracts and demanded his money. They at 
first admitted that the amount sued for was due him, but 
failed to pay and afterwards refused payment. The 
amount sued for is the balance of plaintiffs original de- 
posit, and not any profits from the dealing in futures. 

The evidence for the defendants was, in brief, as follows: 
About the amount sued for was put up by the plaintiff for 
the purpose of buying futures. Defendants deposited it 
in bank to their credit, and bought grain and pork for him 
for future delivery. The market was adverse. All the 
money was exhausted and about $200 besides. Defend- 
ants carried the contracts for a time for plaintiff. The 
market then reacted, and the amount sued for represented 
the profit to the credit of plaintiff at the time the contracts 
were closed. . 

There was some testimony as to a counter-claim by de- 
fendants, not material here. 

The jury found for the plaintiff. Defendants moved for 
a new trial on the following grounds: 

(1)-(3.) Because the verdict was contrary to law and 
evidence. 

(4.) Because the court charged as follows: “If you be- 
lieve from the evidence that as he, the plaintiff, claims in 
this case, he did deposit various sums of money with the 
defendants, for them to engage in trading in grain and 
other products on his account; that they received this 
money and did engage in such trading; and that, as the 
result of such trading, there came into the hands of these 
defendants, for the benefit of the plaintiff, a certain sum 
of money, and that the plaintiff demanded of them this 
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ee 


sum of money, and the defendants refused to give it to 
him, then the plaintiff would have aright of action against 
them for it. On the other hand, if you believe that theso 
facts are not supported by the evidence, your verdict ought 
to be for the defendants in this branch of the case.” 

(5.) Because the court refused to charge as follows: 
“If it should appear that the plaintiff employed the de- 
fendants as his agents to buy and sell contracts in grain 
and pork, commonly called ‘ futures,’ and that the moneys 
deposited by the plaintiff with the defendants now sued 
for were deposited to make good and pay any losses that 
might accrue or grow out of said purchases and sales; that 
said moneys were consumed in the payment of margins on 
said contracts; that tho parties knew that no grain or pork 
was to be delivered or received by the plaintiff, and that 
there was to be a settlement at a future day, when the 
plaintiff was to receive or pay the difference, then the 
contract would be illegal, immoral, and no rights could 
grow out of the same in favor of the plaintiff.” 

The motion was overruled, and the defendants excepted. 


B F. Assort, for plaintiffs in error, cited: Code, §§2191, 
2750, 2688; 3 Ga. 181; 55 Jd. 235, 262; 41 Jd. 315; 71 
Id. 400; 75 Id. 366.” 


W. I. Heyrwarp, by Watter R. Brown, for defendant, 
cited: 72 Ga. 223; 41 Jd. 675; 39 Barb. 152; 7 Heisk. 137; 
2 Wall. 81; 80 Ga. 547; 45 Jd. 501; 59 Jd. 25; 68 Jd. 
299; Code, §2758; 1 Wait’s Act. & Def. 225; Ewell’s Ev. 
Ag. 436. 


Jackson, Chief Justice. 


The suit is brought by Brown against Clarke, Harrison 
& Co. for the recovery of some seven hundred dollars de- 
posited with them to fill margins in the purchase of con- 
tracts in pork and grain for future delivery. The jury 
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found for the plaintiff the sum sued for; the defendants 
excepted, and on the denial of a new trial, the case is be- 
fore us. 

The point made is, whether money deposited by a prin- 
cipal to agents to purchase futures can be recovered by 
the principal from the agents, the same not being the fruits 
of the gambling transaction, as denominated by this court— 
not profits made by the agents for the principal over and 
above the sum deposited with them, but an amount of 
money within the sum total originally entrusted to the 
agents, It is immaterial whether it is the identical money 
so deposited, or deposited in bank with other deposits of 
the agents therein, and used by them and replaced by other 
funds, or used for filling margins for futures and afterwards 
replaced by the agents to the credit of the principal; the 
question is, whose money is it, the agents’ or the prin- 
cipal’s? 

If it had been won as profits on the venture, it could 
not have been recovered back from agents, who got it for 
the principal with the use of the principal’s money on 
the illegal venture, because that would be money recov- 
ered on a chance venture, and considered by this court as 
equivalent toa gaming venture. But whenit is not at all 
the profits made on futures; when no profits at all were 
realized, but when the entire venture was over, this money 
was held by the agents, if, on the final accounting, it re- 
mained unspent for their principal, it was his money, won 
from nobody, but entrusted to his agents, for an illegal pur- 
pose it is true, yet left in the hands of the agents, after the 
game is over, as the sum or part of the sum he first entrusted 
tothem. Itis true that upon wagering contracts there can 
benorecovery. Code, §2750. Butthisis not asuit upon a 
wagering contract. It is a suit for money in the hands of 
agents by the principal, furnished him to buy and sell 
grain for him, and it is alleged that this money now sued 
for is the money so furnished. There is nothing illegal in 


the contract set up in the declaration. It is the defence 
v7—39 
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that sets up the illegal contract. All that the plaintiff has 
to prove, in order to recover, is that these agents have his 
money that he furnished them, and refuse to turn over his 
own tohim. Thereupon the agents say, it is true we have 
your money, but you furnished us it to speculate in futures - 
for you, and you cannot recover it back, because you fur- 
nished it for anillegal purpose. The agents cannot set up 
the illegal contract, because they made it and got a consid- 
eration for using the money illegally, and are particeps 
criminis. Just as ifit had been necessary for the plaintiff— 
the principal—to use the illegal contract to recover the 
money, which would have been necessary had he sued for 
the profits of the venture; so it is illegal for the agents to use _ 
it to defend the suit for money they have belonging to the 
principal. In Ingram vs. Mitchell, 30 Ga. 547, principles 
are ruled and authorities cited approvingly, which seem 
to us to control this case. ‘“ Whenever the plaintiff can 
make out his case without invoking the illegal contract to 
his aid, he is entitled to recover.” ‘“ Where an agent re- 
ceives money from his principal upon an illegal contract, 
he cannot avail himself of that defence in an action brought 
against him by the principal for money had and received 
to the plaintiff's use, especially when those who paid over 
the money tothe agent do not desire that he should retain 
it.” “ When money is actually paid over upon an illegal 
contract, it is clear that it cannot be recovered back, the 
contract being executed, and both parties being in pari 
delicto.” “A party may,in some cases, be allowed to re- 
tain money which was due to him ex eguo et bono, but 
which he could not have recovered at law; yet he never 
can be allowed to retain money to which he has no claim 
whatever against the true owner.” 

It does seem that these principles decide this case. The 
plaintiff need not invoke the contract at all to help him. 
It is wholly immaterial for what purpose the agents got it. 
That they got it to be used for him is enough; that they got 
and hold his money is enough, without any agreement 
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aboutits use. The defendants cannot avail themselves of 
the illegal contract to defend the action for the money they 
hold as agents. The money is not here paid over upon an 
illegal executed contract, so as to bar its recovery back. 
This is a continuing executory contract by which the money 
is put in the hands of the agents to be used for the prin- 
cipal, and not a payment of money to the agents upon a 
past executed consideration. The agents cannot be 
allowed here to keep this money, to which they have no 
claim upon earth against this principal. They must pay 
it over, if Ingram vs. Mitchell, and Tenant vs. Elliott, 1 
Boss. and Pul. 3, cited approvingly, be law. In the cited 
case, Chief Justice Eyre said: “The question is, whether 
he who had received money to another’s use on an illegal 
contract can be allowed to retain it, and that not even at 
the desire of those who paid it to him. I think not.” And 
Mr. Justice Buller said: “ Can the defendant in conscience 
keep the money so paid? For what purpose should he 
retain it? To whom is heto payitover? Whois entitled 
to it but the plaintiff?” All this is approved as law by 
this court in Ingram vs. Mitchell, and these utterances of 
these justices, sanctioned by this court, cover the case at 
bar. 

Nor is there anything in 45 Ga. 501; 59 Jd. 25, or 68 
Id. 299, or the more recent decisions that question the © 
cases in the 45th and 59th Georgia Reports which mili- 
tates against, and collides with, the ruling in favor of the 
recovery here. 

The code, in sections 2191, 2638 and 2570, does not col- 
lide with this ruling. The first is that “ norights can arise 
to either party out of an agency created for an illegal pur- 
pose.” The right to recover this money does not arise out 
of this illegal contract. The second, 2638, is in substance 
that a contract for futures, no skill or labor entering into 
the contract, is a pure speculation upon chances, contrary 
to the policy of the law and cannot be enforced by either 
party. This is notan effort to enforce a contract for futures, 
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but it is to recover money from the agents furnished them 
to enter into the contract for futures. Section 2750 is, 
that wagering contracts cannot be enforced.’ This is not 
such a contract between this principal and these agents, 
but it is money furnished the agents, to be used to buy 
futures, by their principal, and which the principal seeks to 
recover, and can recover as his money in his agents’ hands 
without setting up the wagering contract or relying upon 
it at all. Nor do 3d Ga.176, 41st Jd. 315, 55th Jd. 235 
and 262, 68th /d. 124, 71st Id. 400, and the same case de- 
cided January 12th, 1886 (75 Ga. 366), collide with this 
judgment. They are all reconcilable with this and stand 
upon facts that distinguish them from this case. The able 
counsel for plaintiff in error cites them, and we have care- 
fully examined them in deference to his ability and re- 
search. 

We think that the facts of the case require the verdict, 
from our standpoint in applying law to them; and as this 
is the only point argued and pressed before us, we affirm 
the judgment. 


WILLIAMS vs. THE CENTRAL RAILROAD. 


1, A case was tried in Lee superior court and resulted in a verdict for 
the plaintiff. The defendant moved for a new trial, and during the 
term at which the trial was had, an order was taken that the mo- 
tion should be heard at the next term of Sumter superior court, 
and that the movant should here ieave, until that time or until 
the further order of the court, to make out a brief of the evidence. 
When the case was called during Sumter superior court, it was 
continued, to be heard at the superior court of Macon county, at 
the suggestion of counsel for the plaintiff. At Macon superior 
court, the counsel for plaintiff being sick, the case was ordered to 
be heard at the adjourned term of Sumter superior court. When 
called there, counsel for the plaintiff moved to dismiss the motion 
because the brief of the evidence had not been filed and approved 
by the court : 

Held, that the motion to dismiss was properly overruled. 

2. There was no error in granting a new trial in this case. 


February 8, 1887. 
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New Trial. Practice in Superior Court. Before Judge 
Fort. Lee Superior Court. March Term, 1886. 


Reported in the decision. 


M. G. Bayne; Krmprovucu & Lone; Huusty & Bats- 
MAN, for plaintiff in error. 


Lyon & GresHaM; E. A. Hawrrns, for defendant. 
BLANDFORD, Justice. 


Williams sued the Central Railroad and obtained a ver- 
dict. The railroad company moved for a new trial. An 
order was taken, during the term at which the trial was 
had, that the same should be heard at the next term of 
Sumter superior court, and that the movant have leave, 
until that time or until the further order of the court, to 
make out a brief of the evidence. When the case was 
called during Sumter superior court, the same was con- 
tinued to Macon superior court, at the suggestion of coun- 
sel for Williams. At Macon superior court, the counsel 
for Williams being sick, the case was ordered to be heard 
at the adjourned term of Sumter superior court. When 
the case was called at the adjourned term of Sumter supe- 
rior court, counsel for Williams moved to dismiss the mo- 
tion for new trial, upon the ground that the brief of evi- 
dence had not been filed and approved by the court. The 
court overruled this motion, and approved the brief of evi- 
dence, and granted a new trial in said case. These several 
rulings of the court were excepted to by the plaintiff, and 
error is assigned thereon. 

1. There was no error in refusing to dismiss the motion 
for new trial when the case was called for final hearing, 
upon the ground that the brief of evidence had not been 
filed or approved by the court. The order for the hearing 
was taken in term and not by consent, and it was that the 
movant should have leave to make out a brief of the evi- 
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dence until the time the case was ordered to be heard at 
Sumter superior court, or until the further order of the 
court. This then was under the control of the court by 
its own order. And it appears to us that the case was not 
heard by reason of the fact that the same was further con- 
tinued, at the instance of the counsel for the plaintiffs, to 
Macon superior court; and it further appears that the 
same was not heard at Macon superior court, because of 
the sickness of the plaintiff's counsel, and for his benefit. 
The case was continued to the adjourned term of Sumter 
superior court, and at that time it was within the power 
of the court, under this order granted in term, to approve 
the brief of evidence presented by the movant, and having 
done so, he committed no error. 

2. There was ne error in granting the motion for new 
trial, asit appears to us from the record that the verdict 
of the jury was strongly and decidedly against the weight 
of evidence in the case. So we affirm the judgment of the 
court below granting the motion for new trial in this case. 

Judgment affirmed. 


Tue County or Fioyp vs. THe Rome Street RaiLRoaD 
CoMPANY. 


The corporate limits of the city of Rome extended to the further banks 
of a river, and the authorities of Floyd county built a bridge across 
the river, connecting a street of the city with its continuation be- 
yond the river, and placed the bridge under the control and man- 
agement of the municipal authorities, who took charge of it and 
engaged to keep it in repair, but stipulated that, in case of its de- 
struction by flood or from any other cause, they should not be 
bound to rebuild it. Under the power contained in its charter, 
and with the consent of the corporate authorities both of the county 
of Floyd and the city of Rome, a street railroad company con- 
structed its tracks across the bridge and ran its cars backwards 
and forwards over it until the bridge was washed away by a flood. 
The county replaced the old bridge by a new structure upon the 
same site. The company set about laying its tracks over this new 
bridge, but the county authorities objected, unless the company 
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would agree to pay for the privilege of using the bridge, and upon 
refusal to do so, filed a bill to enjoin the use of it until the county 
should be compensated therefor : 

Held, that the injunction was properly refused. 

(a.) The bridge, as originally constructed and as now constructed, is 
wholly within the limits of the city of Rome. The bridge forms a 
continuation of the street of the city across the river, and is a part 
of such street. 

(b.) A distinction between a street and a highway in respect to such 
use is not tenable. 

(c.) A railroad operated by horses on a public highway is not an ap- 
propriation of that highway to a different use. 

(d.) The legislature, unless restricted by the State constitution, may, 
even without the consent of the municipality, and without allow- 
ing it compensation, authorize railroads to be laid inits highways, 
but the statute may require the consent of the municipality. 

(e.) Where the consent of the county authorities to the use of the 
bridge had been given, and the condition on which it was accorded 
was accepted and acted on by the company, it became a binding 
contract until the license was revoked by the only authority having 
power to revoke it. 

(f.) Where any part of a public street or highway is washed out or 
otherwise destroyed by any means, and the damage is repaired by 
a new structure upon the portion thus destroyed or rendered unfit 
for use, this does not give the county, a right to exact additional 
compensation from a railroad company, which, previously to the 
injury, used the street or public highway with the assent of the 
municipality, where the railroad company proposes to make the 
same use of the street or highway after it has been repaired. W. 

(g.) The act of October 7, 1885, did not affect the right of the railroad 
company to the use of the bridge, which had previously accrued. 
That act was not intended to restrict the company’s franchise, but 
to extend it upon the conditions named therein. 

March 5, 1887. 


Roads and Bridges. Streets and Sidewalks. Municipal 
Corporations. County Matters. Railroads. Easements. 


Before Judge Mappox. Floyd County. At Chambers, 
February 4, 1887. 


Reported in the decision. 
J. BranuaM, for plaintiff in error. 


Dasney & Foucne’, for defendant. 
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' The County of Floyd vs. The Rome Street Railroad Company. 


Ha.., Justice. 


On the 12th of December, 1884, an act of the General 
Assembly of the State was approved, entitled ‘“‘ An act to 
incorporate the Rome Street Railroad Company, and to 
define its powers, the mayor and council of the city of 
Rome having given its consent to the authority hereinafter 
granted, said consent being evidenced by a certified copy 
of the official action of said mayor and council exhibited 
in both: branches of the legislature before the passage of 
this bill.” 

The second section of the act gave power and authority 
tothe corporation “ to survey, lay out, construct and equip, 
use and employ street railroads in the city of Rome and 
Floyd county, to-wit: from the railroad depot in East 
Rome, through Howard street to Broad street, and through 
the whole length of said Broad street, and along the ex- 
tension of Broad street to the bridge across the East Ten- 
nessee, Virginia and Georgia Railroad in the town of For- 
restville, and also through South and Bridge streets or 
any parts thereof, and through Court street and any other 
street in said city, and through any and all future exten- 
sions of said streets, or any of them; and said company may 
use, as motive power for their cars, horses or electricity or 
underground cables driven by steam, or any other appli- . 
ance that may hereafter be invented or used as motive 
power.” The bridge that spans the river at the foot of 
Howard street, at that time belonged to the county of 
Floyd, and by it was placed under the control and man- 
agemént of the authorities of the city of Rome. The Street 
Railroad Company, which was then being formed, applied 
to the municipal authorities of Rome for leave to lay its 
rails on, and to run its cars over, this bridge at the foot of 
Howard street. In taking charge of this bridge and en- 
gaging to keep it in repair, the city authorities stipulated 
that, in case of its destruction by flood or from other cause, 
they should not be bound to rebuild it. Upon the making 
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of this application by the Street Railroad Company, the 
city authorities applied to the commissioners of roads and 
revenues of the county for their consent to the use of the 
bridge as contemplated by the company, and that body, 
on the 6th of October, 1884, passed an order in which it 
was stated that they “ would not object to the city of Rome 
granting the right to the Street Railroad Company to cross 
the Howard street bridge, provided no obstruction to 
public travel should arise therefrom; and also that the 
franchise be limited as to time.” They further ordered 
that permission be granted to said street railroad company 
to construct its tracks upon the public roads between 
Rome and Forrestville, provided the same did not inter- 
fere with public travel. 

Under the powers granted them in their charter, and the 
consent of the corporate authorities both of the county 
of Floyd and of the city of Rome, the street railroad com- 
pany constructed their tracks across the bridge at the foot 
of Howard street, and ran their cars backwards and for- 
wards over the same, until the bridge was washed away 
by a flood in the month of April, 1886. The county re- 
placed the old bridge by a new structure upon the same 
site. Then the street railroad company set about laying 
its rails over this new structure; to which the county au- 
thorities objected, unless they would agree to pay for the 
privilege of thus using the bridge. This they refused to 
do; and this bill was brought to enjoin their use of the 
bridge, until they compensated the county for the servi- 
tude to which it was subjected. Upon the hearing of the 
application, the chancellor refused the injunction prayed 
for by the county ; and to this decision exception was taken 
by the complainant 1m the bill. 

The only question made by the record, therefore, is, 
whether the legislature has authorized the street railroad 
company to appropriate this bridge to its use in the man- 
ner claimed by it, without the county’s consent, and with- 
out making it compensation. This bridge, as originally 
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constructed and as now constructed, is wholly within the 
limits of the city of Rome, as appears from an act approved 
on the 17th of February, 1874 (Acts, p. 199). Sec. V of 
said act declared, ‘“‘ That the boundaries of said city shall 
extend to and include the southeastern or opposite bank 
of the Etowah river, and the northwestern or opposite bank 
of the Oostanaula river at all points where said rivers are 
adjacent to said city.” 

The bridge forms a continuation of the streets of the 
city across the river and is a part of the same. Section 5 
of the code declares that “highway ” or “road” includes 
bridges over the same. Although, “a distinction has 
been suggested between highways in the open country, 
and streets within the limits of cities or populous villages, 
according to which the latter may be used for more vari- 
ous uses than the former, as for laying gas and water-pipes, 
or for any other like purposes conducive to the comfort 
and health of the inhabitants, but as both the highway 
and the streets are appropriated for the same general pur- 
pose, and a highway in a district sparsely inhabited at 
one time may, by the growth of population, become a 
street in a city, this distinction does not appear to rest on 
a sound basis.” Pierce on Railroads, 232, and cases cited 
in notes 2 and 3. 

The laying of railroad tracks in a public highway or 
street does not subject it to a new use or servitude. Its 
use “is not confined to the precise mode or kind of use 
which was in view at the time of the taking, but may ex- 
tend to other modes. which were then unpracticed and 
unknown. When property has been taken for a public 
use, and full compensation made for the fee or a perpetual 
easement, its subsequent appropriation to another public 
use, certainly if one of a like kind, does not require further 
compensation to the owner.” Jd. 233. 

A railroad operated by horses on a public highway is 
not an appropriation of that highway to a different use. 
In some States the decisions go so far as to hold that the 
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appropriation of a highway to the use of a railroad pro- 
pelled by steam, would not change the use to which it was 
originally dedicated, while in others they are just the con- 
trary. Upon this subject, wide Pierce Railroads, 234-240, 
inclusive, with citations in the notes. 

“The legislature, unless restricted by the State consti- 
tution, may, even without the consent of a municipality, 
and without allowing it compensation, authorize railroads 
to be laid in its highways. If the city or town is deemed 
the owner of the fee, it holds the interest as trustee of the 
public, without title to compensation as a proprietor. The 
statute, however, may require the consent of the munici- 
pality.” Pierce on Railroads, 246, and citations in note 5. 

It appears from those cases that the law, as thus laid 
down, has been recognized and acted upon in a number of 
States of the Union, including our own State. Vide, espe- 
cially The Savannah & T. R. Co. vs. Savannah, 45 Ga. 
602; City of Atlanta vs. Gate City Gas Light Company, 
71 Ga. 123, 125, where this question is examined and dis- 
cussed. 

But even had the consent of ‘he county of Floyd been 
required to this use of the bridge by the street railroad 
company, that assent was given, and when the condition 
on which it was accorded was accepted and acted upon by 
the company, it became a binding contract until the license 
was revoked by the only authority having power to revoke 
it. ‘¢ Where the statute authorizes the laying of rails on 
a highway, with the assent of the municipal body, such 
assent, when given, is irrevocable.” Pierce Railroads, 247 
and citations in note 9. 

The precise point insisted upon by counsel for the county 
is, that where any part of a public street or highway is 
washed out or otherwise destroyed by any means, and the 
damage is repaired by a new structure upon the portion 
thus destroyed or rendered unfit for use, this gives the 
county a right to exact additional compensation from a 
railroad company which, previously to the injury, used the 
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street or public highway with the assent of the munici- 
pality, where the railroad company proposes to make the 
same use of the street or highway after it has been re- 
paired. We certainly know of no case which has carried 
the right of compensation for its use to this extent, and 
think that its recognition and enforcement by the courts 
would work great injury to the prosperity of the com- 
munity. The right of this corporation to the use of this 
bridge accrued, as it seems from the record, and was com- 
plete, before the passage of the act of October 7th, 1885, 
amending its charter and giving it authority to extend its 
line over the towns of East Rome, South Rome, Forrest- 
ville and DeSoto, and as far as five miles beyond the cor- 
porate limits of the city of Rome, along any public road 
leading into the city. And the proviso contained in the 
second section of that act, requiring that the consent of 
the board of commissioners of roads and revenues of the 
county of Floyd shall be had, before the company shall 
extend its line along any of the public roads outside of 
the corporate limits of the said towns, has no application 
to that portion of the street railroad which crosses the 
bridge located at the foot of Howard street and passes into 
these towns. This amendment was not intended to restrict 
or limit their franchise, but to extend it by its compliance 
with the conditions named in the act. 

Judgment affirmed. 


WaRDLAW vs. Mayer, Sun & Company et ai. 


1. Although an attorney at law may have previously represented a 
certain firm in other business, yet where, upon the giving of a 
mortgage to such firm, he acted, by express agreement of the par- 
ties, as the attorney of both, in the preparation of that instrument 
and in reducing to writing the contract which had been agreed 
upon between them, he was not thereby disqualified from attesting 
the mortgage, and his attestation as a notary was walid and entitled 
the instrument to he recorded. Nor did the fact that he was sub- 

sequently employed by the mortgagees to foreclose the mortgage 
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and collect the debt, relate back and affect the validity of his at- 
testation. 

Where a mortgage, after describing specifically the fixtures and 
furniture of a bar, described the stock generally as consisting of 
articles of a certain kind, without any specification as to quantity, 
quality or value, and all of the fixtures, furniture and stock were 
stated as then being in the mortgagor’s bar-room, though, in 
fact, none of these things were ix the bar-room, but they were 
either in the railroad depot or en route to that place, and in two 
or three days afterwards were placed in the bar-room, such a mis- 
take in description could be corrected on a proceeding to distribute 
money arising from the sale of the fixtures, furniture and stock, as 
against a subsequent judgment creditor, it appearing that it was 
the agreement betwcen the mortgagor and mortgagees that he 
should execute to them a mortgage, not only on his stock of goods 
in bulk, but upon other goods purchased from time to time to keep 
it up, as well as upon the fixtures and furniture. 

(a.) The goods might be identified as those covered by the mortgage 
on a proceeding to distribute money, and the slight error could be 
corrected without a resort to a court of equity. 

(0.) The description was sufficiently specific to cover a stock of goods 
in bulk, but changing in specifics. 

(c.) Whether or not parties who made no exception and assigned no 
error in the decisions of the court below, but were brought to this 
courts as defendants in error, could, by motion here, change their 
position to plaintiffs in error, it is unnecessary to decide. It was 
sufficient that their counsel were heard in aid of exceptions taken 
by the plaintiff in error. 


December 21, 1886. 


Attorney and Client. Money Rule. Mortgages. Evi- 
dence. Equity. Contracts. Practice in Supreme Court. 


Before Judge BrannaM. Floyd Superior Court. March 
Adjourned Term, 1886. 


Reported in the decision. 


C. A. THoRNWELL; R. D. Harvey & Son; Henry WA4t- 
ker; J. W. H. Unperwoop, for plaintiffs in error, cited: 
Code, §§1955, 1957, 1959, 67 Ga. 97, 70 Jd. 569; 61 Id. 
290, 59 Jd. 446, 469, 56 Jd. 82; 50 Jd. 435; 46 Jd. 253; 
57 Iowa, 665; 53 7d.491; 8 Mich. 143; 38 Am. Dec. 368; 
4 Metc. 306, 375; Jones Chat. Mort. 59, 55, 248; 59 Me. 
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564; Code, §408, 57 Ga. 678; 1 Jac. Fish. Dig. 124; 55 
Ga. 548, 58 14.390, 74 Ind. 498; 30 Zd.10; 51 Ills. 198, 
10 Ohio 261, Hilliard Chat. Mort. §§411, 412; 8 Md. 315; 
10 Vt. 555, 59 Me. 564; 2 Mont. 440; 8 Mich. 143; 15 
N. H. 529; 57 Miss. 89; 58 Jd. 126; 50 Ills. 444, 61 Za. 
808; 83 Jd. 136; 20 Me. 413, 420; 37 Ga. 678; 46 Jd. 
253; 20 Iowa 231; 7 Penn. 228; 12 Johns. 540; 17 Jd. 2. 


Wrieut, Meveruarpt & Wrieut, for defendants, cited: 
Code, §3118 e¢ seg.; 18 Ga. 88; Jones Chat. Mort. §§53, 54, 
59, 61, 65,7 Cush. 456; Bigelow Eq. 73; Cent. L. J. (1886), 
522,428; 12 Metc. 333; 42 Iowa 471; 24 Jd. 322; 18 
Barb. 193; 57 Ills. 148; 26 Jd. 415; Code, §1954; 60 
Ga. 646; 55 Id. 543; 71 Jd. 287, 387° 25 Jd. 383; 58 
Id. 178. 


Hat, Justice. 


The plaintiffs, who were merchants residing in Cincin- 
nati, sold to the defendant, carrying on business in Rome, 
Georgia, liquors, cigars, etc., on credit, to stock his bar- 
room, and at the time of the sale, it was agreed between 
them that he should execute and deliver to them a mort- 
gage, not only on that stock of goods in bulk, but upon other 
goods purchased from time to time to keep it up, as well 
as upon bar-fixtures and furniture, and that Max Meyer- 
hardt, Esq., a lawyer at Rome, should prepare and attend 
to the execution of the mortgage. Mr. Meyerhardt not 
only drew, but as a notary-public attested, the instrument, 
and thus attested, he caused it to be recorded on the proper 
book for the registry of conveyances in the county of 
Floyd, where the mortgagor resided. The plaintiffs paid 
the attorney for drawing and having the instrument exe- 
cuted. The various articles composing the fixtures and 
furniture of the bar were specifically described in the 
mortgage, but the stock was described generally as consist- 
ing of articles of a certain kind, without any specification 
as to quantity or quality or value; and all these fixtures, 
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furniture, stock, etc., were stated as then being in the mort- 
gagor’s bar-room. When the mortgage was executed, none 
of these things were, in fact, in the bar-room, but were 
then either in the railroad depot at Rome or en route to 
that place, and in two or three days afterwards they were 
actually placed in the bar-room. After the stock and 
fixtures were placed in the bar-room on the 16th 
March, 1885, Marable, who had executed and delivered 
the above-mentioned mortgage to Mayer, Son & Co. (the 
plaintiffs), made and delivered another mortgage to J. M, 
Parish & Co. on a portion of the bar-fixtures, and on the 
27th of March, 1885, W. H. Wardlaw obtained a common 
law judgment against Morrison & Marable (of which firm 
Marable, the above-named mortgagor, was a member). 
All the mortgaged property was sold under execution, and 
the amount realized from the sale—$1,282.283—was held 
up under notices from Marable’s judgment creditors, and 
brought into court by the sheriff for distribution; where- 
upon, Mayer, Son & Co. moved a rule against him to pay 
over the same to them, and they at the same time insti- 
tuted a proceeding to reform their mortgage, so as to specify 
accurately the location of the goods, bar-fixtures, etc., when 
their mortgage, dated 12th January, 1885, was executed. 
Other creditors claiming a right to the fund intervened, 
and were made parties to the rule, and took issue with 
Mayer, Son & Oo., who claimed the oldest lien as to their 
right to have the money paid to them. They alleged: 

(1st.) That this mortgage was improperly admitted to 
record on the attestation of Max Meyerhardt, as notary- 
public, because at that time he was acting as the attorney 
at law of the mortgagees. 

(2d.) Because the mortgage does not sufficiently specify 
the property, the description being too vague and uncer- 
tain, and said property not being in the place or house 
where the mortgage declared it to be, nor owned nor pos- 
sessed by Marable, the mortgagor, at that time. The mat- 
ter being referred to Thomas W. Alexander, Esq., as au- 
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ditor, to determine and report, as it seems, not only ques- 
tions of law, but of facts, etc., he overruled the first excep- 
tion taken to the mortgage of Mayer, Son & Oo., and after 
paying superior liens to those of contestants, with their 
full consent and approbation ($322.08), of the remainder, 
$960.75, he awarded the sum of $550, the amount brought 
by the sale of the bar-fixtures and furniture, to the mort- 
gage held by Mayer, Son & Co., holding this property was 
sufficiently described therein; but as to the stock mort- 
gaged, he held the description insufficient, and awarded 
the amount, $410.75, arising from the sale of the same to 
the execution controlled by Wardlaw. Upon the return 
of this report to the superior court, exceptions were 
filed thereto, and upon consideration thereof, the judge, 
who tried them, by consent of counsel, without a jury, or- 
dered and decreed the entire amount raised from the sale 
of fixtures and stock to be paid to the mortgage of Mayer, 
Son & Co., at the same time decreeing the reformation of 
their mortgage in accordance with their prayer for that 
purpose. To this decree Wardlaw excepted, and brought 
the case to this court by bill of exceptions and writ of 
error directed to and served upon Mayer, Son & Oo. and 
J. M. Parish & Co. 

1. Although Mr. Myerhardt was the attorney at law of 
Mayer, Son & Co. both before and after the execution of 
the mortgage, yet, by express agreement of the parties, he 
acted as the attorney of both in the preparation of that 
instrument, and his action in so doing was rather that of a 
clerk or notary 1n reducing to writing the contract agreed 
upon between them, than of a lawyer advising the charac- 
ter and form of the security given for the debt by one to 
another; they arranged this for themselves, and did not 
consult him or follow his advice in the matter. His attesta- 
tion to the deed as a notary public was ministerial, and 
not judicial or guasz judicial in its character, and was a 
good and valid attestation, entitling the paper to record 
under the law; the fact of his being employed subse- 
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quently to foreclose and collect the mortgage could not, 
by relation, affect the validity of his attestation and render 
void what was in its inception and at its consummation 
sound and lawful; had he not previously represented the 
mortgagees as their attorney at law in other business, or 
had another lawyer been employed to prosecute this claim, 
no one, we think, could question the sufficiency of this 
attestation to place this paper on record ; such, at least, we 
are satisfied was the conclusion reached by this court in 
Welsh et al. vs. Lewis & Sonetal., 71 Ga. R. 387, 891, 
where we held that a mortgage attested by a brother-in- 
law of one of the parties, who was a notary public, was 
sufficient to admit it to record. In that case, a distinction 
is clearly drawn between the administration of an oath and 
the attestation of adeed. Indeed, this is necessarily infer- 
able from the citations made in that case. 

2. There was no error in reforming the mortgage in the 
particular mentioned. In a proceeding to distribute money 
among contending creditors, equitable principles are fol- 
lowed ; the proceeding is one practically in a court of 
equity, as has been frequently held by this court, both be- 
fore and since equity proceedings and practice in suits at 
law were allowed by express enactment. In Burke vs. 
Anderson, 40 Ga. 535, it was held that equity would cor- 
rect mistakes between the original parties and their privies 
in estate or in law, except as against bona fide purchasers 
without notice, and a judgment creditor does not for that 
purpose occupy the position of such a purchaser, and the 
principle was applied to the sections of the code regulating 
the rights of liens existing by operation of law, although 
the mortgage sought to be reformed may have been un- 
recorded or defectively recorded. Wail vs. Arrington, 13 
Ga. §8 (8d head-note), 98, where the same views are an- 
nounced and enforced, and the authorities on which they 
rest are fully cited. 

But it seems to us that there could be, under the evi- 


dence, no doubt as to the identity of the chattels embraced 
v77—40 
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in this mortgage, or of the mortgagor’s title to or right to 
the possession of them; the only mistake in the convey- 
ance was as to the location of. the property at the time it 
was executed, and we can perceive no necessity for re- 
sorting to a court of equity to correct this slight error in 
order to ascertain whether the property in dispute was the 
same as that mortgaged to Mayer, Son & Co. | This, we 
are satisfied, might have been done by the introduction of 
verbal evidence, which is fully as admissible for this pur- 
pose in a court of law as it would be in a court of equity 
to correct the mistake. See Wall vs. Arrington, ut sup, and 
the other cases from this and other States, together with 
the text writers, cited in brief of counsel. The auditor and 
court both found that the description of the fixtures and 
furniture was sufficiently specific, and we agree with the 
court as to the description of the stock in trade; in fact, 
we cannot comprehend how a description in a mortgage 
upon a stock of goods, articles in bulk, but changing in 
specifics, where the lien is lost on all articles disposed of 
by the mortgagor up to the time of foreclosure and attaches 
on the purchases made to supply their place, could be more 
definite than that contained in ‘this mortgage, which enu- 
merated the various kinds of articles of which the stock 
was composed. Code, §1954, and citations. 

The view we have taken of these questions dispenses 
with the necessity, and perhaps with the propriety, of con- 
sidering that made by the junior mortgagees on their 
application to change their position in relation to the case 
from that of defendants in error to plaintiff in error, they 
having taken no exceptions to the decisions of the court 
below, nor sued out any writ of error, nor in any man- 
ner joined with the other contesting creditor who brought 
the case to this court. It is sufficient, we think, that their 
counsel was heard in aid of-the exception taken by the 
plaintiff in error; and deeming their right to the order 
asked wholly unnecessary, and thinking it doubtful 
whether we have authority to make it, we for that reason 
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reject it, without, however, as before stated, making any 
decision as to the question it raises. 
Judgment affirmed. 


MorGAN e¢ al. vs. BROWER. ' 


1. Where one owned all the shares of stock in a bank which owed no 
debts, and he was proceeding to wind up its business, when cer- 
_tain others solicited a transfer of the charter to them in order that 
they might do a banking business, and under advice of counsel as 
to how it could be done without liability on his part, he trans- 
ferred all the stock to such other persons without any considera- 
tion therefor, and the bank transferred to him all of the assets 
and property belonging to it, he giving notice of the transfer of the 
stock under §1496 of the code, and thereupon the.new owners of 
the stock paid in more than the amount of the property before 
the transfer and proceeded to do a banking business, subsequent 
_ creditors of the bank, who became such after the notice of the 
transfer of the stock was published, and who did not know of or 
rely on the conduct of the original stockholder, had no right of 
action against him, he having acted in good faith throughout the 

. transaction. 
2., Evidence was admissible for the purpose of showing the real char- 
acter of the transaction, its bona fides and the circumstances sur- 

rounding it. 


December 21, 1886, 


Fraud. Corporations. Stock and Stockholders. Debtor 
and Creditor. Evidence. Before Judge Branuam. Floyd 
Superior Court. March Adjourned Term, 1886. 


The following is added to the report contained in the 
decision: This bill was originally brought by Samuel 
Morgan against Brower. The Bank of North America and 
F. A. Laidley & Co. were made parties complainant, 
alleging that they were creditors of the bank. The com- 
plainants claimed that Brower had rendered himself liable 
to them. They prayed that he be required to account for 
all the property received by him from the bank, and de- 
creed to be liable for the value thereof. 
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The jury found for the defendant. The complainants 
moved for a new trial on twenty-two grounds. It is not 
necessary to set out all of them, many being similar in 
character. The following, together with the note append- 
ed thereto by the court, will show the points made: 

(3.) Because the court allowed A. T. I. Brower to tes- 
tify as follows: “Col. Samuel said that he could get a 
charter ; but further said, as this would be of no further use 
to me, as I was going out of the business, that he would 
like for me to transfer it to him. I told him I didn’t 
know whether I could do so without liability to me. He 
represented to me that he was going to doa large business; 
would bring in stronger men and do a larger business than 
we heddone. . . . . . ItoldhimI would submit it 
to my attorney in the matter, Col]. Alexander, and if he 
said it could be done without liability to me, I would then 
do it as a favor, no consideration being asked.”—The com- 
plainants objected to this testimony on the ground that it 
was hearsay, irrelevant to the issue and prior to the writ- 
ten contract between the parties. 

(9.) Because the court allowed C. G. Samuel to testify 
as follows: ‘I did negotiate a trade with Capt. Brower 
and purchased from him the Bank of Rome building for 
Messrs, Frost & Panchen and myself. I told Capt. Brower, 
before the trade was executed by the delivery of title, but 
after the trade had been verbally agreed on as to price 
and terms, that I had agreed to join Messrs. Frost and 
Panchen in their bankirg business if they could get a char- 
ter to work under, and that I had a friend, who had means, 
that would take stock in a bank with a charter to work 
under, but would not in a private bank, and that Mr. 
Panchen requested me to know of him if he had any objec- 
tions to our company’s organizing under his charter. He 
replied he had no further use for the charter—did not con- 
sider it of any value, and as we had bought the building, if 
he could let us have the charter without incurring any 
responsibility, we could have it. After consulting his 
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attorney, he met me and remarked his attorney said he 
could let us have the charter without incurring any respon- 
sibility, provided he had no interest or connection what- 
ever in the new organization; he further remarked, as 
you know, I am disgusted with banking in Rome; I am 
not likely to have any interest in another. He further 
said, my attorney will draw up such paper to make the 
transfer of the charter as is required to protect me, and 
then I will make you a present of it. He said he would 
not sell it.”—-Complainants objected to this evidence on the 
ground that it was hearsay, irrelevant, immaterial and in 
contradiction of the written contracts afterwards entered 
into, and the court overruled the objections and admitted 
the evidence. 

(10.) Because the court allowed T. W. Alexander to tes- 
tify as follows: ‘* He (Brower) told me that Samuel wanted 
the charter and of his willingness to let him have it if he 
could do so without incurring any risk. I told him that 
he could do it; and for the purpose of transferring the 
charter, I suggested the plan and he adopted the plan of 
transferring the shares of the stock. It was not intended 
to transfer anything to them except the bank building and 
a few articles of office furniture, perhaps, mentioned in 
this paper. I neversuspected that Brower or Samuel was 
seeking to conceal anything from the public, but the entire 
transaction, as it appeared to me, was honestly, fairly and 
openly conducted. There was nothing concealed about it; 
everything was put in writing and that notice put in the 
paper.”—Same objection as stated in preceding ground. 

(11.) Because the court charged the jury thus: “ Among 
other questions for your decision will be, what was the 
contract between Frost, Samuel & Co. and the defendant, 
Brower?”—Complainants insist that, inasmuch as all the 
contracts between the parties were in writing, it was error 
to leave it to the jury to decide what the contract was, 
and that it was the duty of the court to construe the con- 
tract and writings. 
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(12.) Because the court, in charging the jury,said: “It 
is not controyerted that Brower sold them the bank build- 
ing at $7,600.00."—Complainants say this charge was 
against the evidence, and was a declaration of what had 
been proved, in the opinion of the court. 

(13.) Because the court stated to the jury in the charge: 
“ Nor is it controverted that Brower, on the 20th of Feb. 
ruary, 1879, transferred all the stock of the bank, 1,000 
shares, to them (Frost, Samuel & Co.).”—Complainants 
did contend that 293 shares had been transferred on the 
1st of February, 1879, and did insist on that fact as a badge 
of fraud. 

(14.) Because the court in charging the jury, said to 
them: “The transfer of the stock reads as follows: ‘ For 
value received I hereby sell, transfer and assign to Frost, 
Samuel & Co. shares of stock within mentioned, and 
authorize ———————— to make the necessary transfer on 
the books of the bank. 

‘¢*Witness my hand and seal this 20th day of February, 1879. 

A. Toew H. Brower, ° 
‘**Witnessed by D. Apams. - President.’ 
“This endorsement stands upon the five certificates of. 

stock held by the defendant, Brower, aggregating 1,000 
shares, or all of the bank’s stock.”—-Complainants insist 
that the court was mistaken in the above charge. 

(15.) Because the court charged the jury thus: “The 
written papers, by their terms, make a sale and transfer 
of the stock by Brower to Frost, Samue! & Co., ‘for value 
received,’ paid for in part by allowing Brower to retain the 
property of the bank, or by a transfer and assignment 
thereof to him by Frost, Samuel & Co. But you are au- 
thorized to take into consideration the oral evidence bear- 
ing on these parts of these instruments, to-wit: On the 
words ‘for value received’ in the written transfers of the 
stock, and on the words ‘ retain’ and ‘ transfer and assign’ 
in the papers signed by Frost, Samuel & Co., and all the 
oral evidence in connection with the written, and determ- 
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ine for yourselves what was the consideration of the trans- 
fer of the stock, and what was the contract and agreement 
of the parties in relation to this. entire transaction.”— 
Complainants insist that this charge allowed the jury to. 
consider the oral evidence and to set up a contract and 
agreement in contradiction of the writings, and that there 
was no ambiguity which was not fully explained by the 
writings, and that all the oral explanations offered by the 
parties and allowed by the court contradicted the writings. 

_(22.) Because the court charged the jury thus: “Upon 
the main issue in the case, you will first inquire whether 
the transaction between Frost, Samuel & Co. and Brower, 
ot the 20th of February, 1879, was made by Frost, Samuel 
& Co. with intent to defraud their subsequent creditors or 
others dealing with the bank or not. If it was not made 
with such intent, then you will find for the defendant.”— 
Complainants insist that this charge took from the jury 


the right to consider all the other issues in the case, 
and that the contracts and agreements between the de- 
fendant and Frost, Samuel & Co. were per se fraudulent, 
and the court should have so charged, instead of leaving 
it to the jury to say what the intent of one party to the 
transaction was. ; 

The court appended the following note: 


‘*Mr. Fouché objected, on the reading of Brower’s testimony, toso 
much of his testimony as relates to the conversation between him 
and Samuel. The court allowed the conversation to go to the jury to 
show the good faith or bad faith of that particular transaction, and 
with that view only, and said to the jury:- ‘ The jury will understand 
that the statements of Samuel are not allowed to go to the jury to 
prove the truth of what he said at that time, but for consideration by 
them when they are inquiring into the good faith or bad faith of the 
parties in that transaction. It cannot go to the jury for any other 
purpose, and this ruling may be considered as applying toall the con- 
versations between Brower and Samuel,’ - 

‘* So far as the objections made in the grounds of the motion above 
mentioned, were to the testimony as varying the contract, the court 
ruled as follows: 
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“««T think all the facts and circumstances that governed this trans- 
action ought to go to the jury. The answer of Brower lays the 
foundation for this sort of evidence. He sets up what the trans- 
action was; also, one of the questions in the case is that of fraud, 
as already stated.’ 

“ An additional reason for admitting part of this testimony was, to 
explain the consideration of the contract and what seemed to the 
court to be an ambiguity therein, as will appear from the charge 
which is of file as a part of the record, and from which it will be also 
seen that the court instructed the jury to ascertain what the real 
transaction between the parties was. 

“After stating to the jury the position of the parties from the 
pleading and before beginning the charge proper, the court said to 
counsel: ‘Gentlemen, if I should misstate any of your positions or 
admissions, I will thank youto correct me.’ No corrections were 
made. At the conclusion of the charge, the court asked: ‘Now, 
gentlemen, is there anything more to be said to the jury?’ No cor- 
rections or suggestions were made to the court by counsel for plain- 
tiff in error in reply thereto. The motion was certified with the 
understanding that it should be corrected on the hearing.’’ 


Dasney & Foucue’, for plaintiffs in error. 


C. N. FeatuHerston; ALEXANDER & Whriaut, W. W. 
Brookes, for defendant. 


BLANDFORD, Justice. 


Brower and one Ogden owned all the stock in the Bank 
of Rome. Brower bought Ogden’s stock and became the 
sole owner of the shares of stock in the bank, in all one 
thousand shares. There were no debts due by the bank, 
and Brower determined to cease to do a banking business. 
Frost, Samuel & Co. purchased from Brower the bank 
building, safe and other furniture of the bank, and know- 
ing that Brower had determined to close the bank, they 
solicited him to transfer the charter to them. He ex- 
pressed a willingness to do so if the same could be done 
so as not to involve him in liability. Counsel was con- 
sulted by both parties, and they advised it could be done 
by Brower’s transferring all the shares of stock to Frost, 
Samuel & Co.; and at the same time the bank was to 
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transfer to Brower all the property and assets of the 
bank, amounting in value to forty thousand dollars. This 
arrangement was consummated, Brower receiving nothing 
for the shares transferred by him to Frost, Samuel & Co. 
The bank was reorganized by the election of a president 
and other officers of the bank. Brower gave notice under 
section 1496 of his transfer of this stock. Frost, Samuel 
& Co. placed in said bank fifty thousand dollars in money, 
stock, notes and collaterals, and the shares were issued : 
To E. D. Frost 

To Frost, Samuel & Co 


To C. G. Samuel 
To M. FP. Deason 


A notice was published by the new officers, stating that 
the business of Frost and Panchen had been merged in 
the bank, and that they had purchased the entire franchise 


and the property of the Bank of Rome. This notice was 
signed by C. G. Samuel, and dated February 20th, 1879. 
After this time, to-wit, on the 18th November, 1879, 
the bank was made a State depository, and in Qctober, 
1879, Samuel Morgan became one of the sureties for the 
bank to the State. In March, 1881, the bank failed and 
made an assignment. Morgan had paid to the State 25,000 
dollars as surety for the bank upon an execution issued by 
the governor. Laidley & Co. were creditors of the bank 
at the time of its failure, and so was the Bank of North 
America. The indebtedness of the bank accrued to the 
plaintiffs after the transfer of the stock by Brower to Frost, 
Samuel & Co., and the reorganization of the bank under 
such transfer, and after the lapse of six months after 
Brower’s notice of his transfer of stock to Frost, Samuel 
& Co. These are the main facts upon which the plaintiffs 
in errcr seek to hold Brower liable to them to the amount 
of the assets of the bank at the time he made the transfer 
of shaies of stock to Frost, Samuel & Co. (For a more 
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full and particular statement of facts, see the case of 
Fouche, assignee, vs. Brower, reported in 74 Ga. page 
251). The casecame on fora hearing, and the jury found 
the facts-in favor of Brower. Thereupon, the. plaintiffs 
moved the court for a new trial, which motion the court 
refused. Plaintiffs excepted, and this is the error assigned. 

It is insisted that the fact that Brower transferred all 
the shares of the Bank of Rome to Frost, Samuel & Co., 
ipso facto transferred all the property and assets of the 
bank at the same time; and the reconveyance of the same 
to Brower by Frost, Samuel & Co. was a fraud on the 
public and rendered Brower's title void. Our code, $2634, 
declares that “fraud may exist from misrepresentation by 
either party made with design to deceive, or which does 
actually deceive, the other party. . . . . .Amisrep- 
resentation not acted on is no ground for annulling a con- 
tract.” It was held by this court,20 Ga. 517, that a mis- 
representation not acted on was no ground for a suit in 
equity. It is admitted by both parties that Brower acted 
in good faith; that the transfer of the shares of stock 
was made merely to invest Frost, Samuel & Co. with the 
charter of the Bank of Rome; that Brower received noth- 
ing for the same; that at the time Brower was the only 
stockholder in the bank and the bank owed nothing; and 
that Brower had notified the Governor that, on the 20th 
February, 1879, the bank would cease to do business; so 
that at the time of the transfer Brower owned all the prop- 
erty of the bank. Hence if Brower could be made liable 
at all, it would be for transferring this stock, thereby rep- 
resenting that his successors in the bank had the capital 
stock of the bank, fifty thousand dollars, when, in fact, he 
had withdrawn the entire property and assets of the bank; 
and that this conduct of Brower amounted to a misrepre- 
sentation of the solvency of the bank. But the evidence 
in the record fails to show that the plaintiffs knew or acted 
upon anything which Brower did; but,on the contrary, 
that they give credit to the bank and reposed confidence 
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in it after its reorganization by Frost, Samuel & Co., and 
at a time when, by the notice of Brower, they were charged 
with notice that Brower had nothing to do with the bank..: 
The case of Wright vs. Zeigler Bros. T0 Ga. 508, con- 
tains an able review of this subject, and shows conclusively. 
that, notwithstanding any act or whatever may have been 
done by Brower, yet as the same was not acted on by 
the plaintiffs, there is no liability on the part of Brower 
to them; and that they can maintain no suit in equity 
against him. This would seem to be sufficient that the 
decree in favor of Brower was right. That Brower 
obtained the title to the property and assets of the bank as 
against the bank itself, was decided in the case of Fouché, 
assignee, vs. Brower, 74 Ga. 251, and that’as to subse- 
quent creditors they cannot be heard to complain. In 
the case of Graham vs. Railroad Company, 102 U.S. 148, 
the court held, “ where a corporation has waived or omit- 
ted. to institute proceedings to, recover property of which 
it had been defrauded, such right does not inure to the 
benefit of subsequent creditors,” certainly a much stronger 
case than the present, in which there is no fraud ; and the 
title to Brower in the property and assets of the bank 
was obtained in good faith by him. _ See also the case of 
Lloyd vs. Fulton, 91 U. S. 485. There are many assign- 
ments of error as to the admission of evidence by the 
court, but when they are examined it will. be found that 
the evidence admitted was for the purpose of showing the 
real character of the transaction, its bona fides, and what 
really occurred and the circumstances surrounding the 
same, which was entirely proper. 2 Whar. Ev. §§920, 
923; 55 N. Y. 222. The court committed no error in the 
admission of the evidence. We see no material error in 
the several rulings of the court complained .of, and. even 
if there was, it would take a strong case to reverse a judg- 
ment which is right upon the main facts of the case. 


Judgment affirmed. © 
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WEED vs. Knorr, administrator, e¢ al. 


[Jackson, C. J., being disqualified, Judge Clarke, of the Atlanta Circuit, was 
appointed to preside in his stead.] 


A will contained the following items: ‘‘I devise and bequeath to Au- 
gustus P. Wetter, the husband of my granddaughter, Sarah Al- 
berta C. T. Wetter, all of my property, both real and personal, 
which may remain after the payment of my just debts, to hold said 
property in trust for the sole and separate use of my said grand- 
daughter, Sarah Alberta, free from the debts, liabilities and con- 
tracts of her present or any future husband, during her natural 
life. In further trust to convey the same, during the natural life 
of the said Sarah Alberta, from time to time, to such persons, in 
such portions, and on such considerations, as she may in writing 
request. In further trust, upon her decease, to make such dispo- 
sition of said property as she may, by any writing of a testamen- 
tary character, Cirect. In further trust, should she die intestate, 
to hold such property for the benefit of such persons as may, at 
the time of her said decease, come under the designation of her 
next of kin by the statute of distributions at that time in force in 
the State of Georgia :”’ 

Held that, under the power contained in the will, the trustee was 
authorized to convey the property in fee simple, upon the written 
request of the granddaughter of the testatrix. By the words, 
‘* during the natural life of the said Sarah Alberta,’’ it was the 
purpose of the testatrix to fix the time during which the trustee 
should exercise the power of sale prescribed, and not to limit the 
estate which he might convey to an estate during the life of the 
granddaughter. 

(a.) Inthe interpretation of wills, the intention of the testator shall 
be diligently sought for, and effect given to the same so far as may 
be consistent with the rules of law. Each will must be construed 
for itself, and in large part depends upon its own terms and the 
peculiar circumstances surrounding the testator. 

(b.) The decisionin Wetter, trustee, vs. Walker, 62 Ga. 42, in so far as 
it apparently conflicts with these views, is cbiter dictum. 

(c-) A testator may, by his will, make any disposition of his prop- 
erty not inconsistent with the laws orcontrary to the policy of the 
State. 


January 18, 1887. 


Wills. Estates. Construction. [es Adjudicata. Be- 
fore Judge Apams. Chatham Superior Court. March 
Term, 1886. 
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Reported in the decision. 


Geo. A. Mercer; Frank H. Miter, for plaintiff in er- 
ror. 


Ricuakps & Hewyarp; Jos. A. Cronk; T. M. Norwoop; 
Lester & Ravenet, for defendants. 


OLaRKE, Judge. 


In this case the court adopts, as a preliminary state- 
ment, substantially the abstract presented by Mr. Mercer, 
counsel for the plaintiff in error, which is as follows: 

This was a bill brought to the June term, 1885, of Chat- 
ham superior court, by Edwin G. Weed, complainant, 
against Louis Knorr, as administrator of Conrad P. Wet- 
ter, Louis Knorr, as administrator of Meta P. Wetter, Ed- 
ward T. Wetter, Louisa A. Gould, formerly Wetter, Joseph 
D. Weed and Joseph W. Weed. The said Conrad P., 
Meta A., Louisa A. and Edward T. were the only children 
and heirs at law of Augustus P. and Alberta C. T. Wetter, 
his wife. 

The bill alleged that, by an indenture made May 11th, 
1860, Augustus P. Wetter, executor of the last will of Mar- 
garet Telfair and trustee under the same, and Alberta C. 
T. Wetter, his wife, conveyed to Henry D. Weed, of Chat- 
ham county, for $6,300, two lots in the city of Savannah, 
described in the deed as lots 7 and 8, Eyle’s tything, 
Heathcote ward, a copy of said deed being attached as 
an exhibit to the bill; that it was the mutual intention 
and purpose of said parties to convey lots 8 and 9, said 
tything and ward, and not lot 7; that the firm of which 
said Henry D. Weed was a member had, for more than six 
years previously, held and used in their business said lots 
8 and 9, as tenants of Mrs. Margaret Telfair and of her 
executor after her death, and were in the actual occupancy 
and use of lots 8 and 9 at the date of said conveyance, 
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and Henry D. Weed desired a deed to the two lots 
then occupied by his firm; that lot 7 was inserted and de- 
scribed in said deed instead of lot 9 by the error and mis- 
take of the draughtsman, and both the grantors and grantee, 
relying upon the care and skill of the daughtsman, ac- 
cepted the deed in good faith, and without knowledge or 
suspicion of the mistake, and the grantee had it: put upon 
record; that the said Henry D. Weed continued to use 
and occupy said lots 8 and 9, and to pay taxes upon them 
up to the time of his death, and since his death complain- 
ant had continued to occupy them by his tenants and to 
pay taxes on them in good faith, and they together had 
held adverse possession of said lots for more than twenty- 
three years; that said lot 7; described in said deed, never 
was held or claimed by said grantors, but belonged to the 
estate of one John Waters, and had valuable brick tene- 
ments erected upon it at the date of said deed; that said 
Henry D. Weed died in Chatham county intestate in Feb- 
ruary, 1875, leaving, as his only heirs, complainant and his 
two brothers, the defendants, Joseph D. Weed and John 
W. Weed; that his estate was large and solvent, and 
in March, 1875, said three brothers entered into a family 
. arrangement to divide their father’s estate among them, 
and in pursuance thereof certain property was, on June 
‘26th, 1875, conveyed to complainant by his two brothers, 
including the said lots 7 and 8 as described in said deed 
to their father, a copy of said deed of division being at- 
tached as an exhibit to the bill; that said division was 
based upon the deeds found among their father’s papers, 
and the mistake in the original deed was carried into said 
deed of division, without knowledge or suspicion of the 
misdescription of the property; that said Augustus P. 
Wetter and his wife, Alberta, died intestate, leaving four 
children, as aforesaid, their only heirs at law; that Louis 
Knorr had qualified as administrator upon the estate of 
Augustus P. Wetter, and of Conrad P. and Meta A. Wet- 
_ ter, and all the privies in law or in estate, and the repre- 
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sentatives of the deceased privies. had been made parties 
-defendant to the bill; that the said Louis Knorr, as the ad- 
ministrator of the estates of said Conrad P. and Meta A. 
Wetter, and the said Edward T. Wetter and Louisa A. 
_Gould, had instituted their action of ejectment in Chatham 
superior court against said Joseph D. Weed and George 
Cornwell, copartners under the firm name of Weed & Corn- 
well, the tenants of complainant, for the recovery of said 
lots 8 and 9, and complainant was made party defendant, 
_and had pleaded to said action of ejectment; that, in pre- 
paring to defend said action of ejectment, it was for the 
‘ first time discovered that a mistake had been made in de- 
scribing the lots; and that said original deed was prepared 
.in the office of Messrs. Law, Bartow & Lovell, eminent 
attorneys of Savannah, as complainant was informed and 
_ believed, then counsel for said Henry D. Weed, who, hav- 
. ing perfect confidence in his said counsel, accepted said 
deed as correct, and filed the same among his private pa- 
pers, where it remained until it became necessary to use 
_the same in defence of said ejectment, when for the first 
time the mistake was discovered. 

The bill prayed that the mistake in the original deed to 
Henry D. Weed, and also in the deed from Joseph D. and 
John W. Weed, to complainant, might be corrected, and 
that the action of ejectment, in the meantime, be stayéd. 

On June 30, 1885, a general demurrer to said bill was 
filed on the grounds: 

First. That complainant’s remedy at law was full, ade- 
quate and complete. 

Second. That there was no equity in said bill. 

The demurrer was overruled. These defendants after- 
wards, at. the same term, filed.a plea with a copy of. the 
will of Mrs. Telfair attached, setting up, in substance, the 
same objections which were relied upon under the de- 
murrer. This plea also was overruled. To the decisions 
on the demurrer and plea, said defendants filed their bill 

of exceptions pendente lite. During the same term the 
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defendants, Joseph D. Weed and John W. Weed, filed 
their answer, admitting the allegations in said bill. On 
the first day of the March term, 1886, the said Wetter 
defendants filed their answer to the effect that they did 
not know, except as informed by said bill, whether or not 
the alleged deed was made, and whether or not the inten- 
tion was to convey any other lot except as specified in 
said deed. Said answer admitted that the said Alberta 
C. T. Wetter died intestate in July, 1866, leaving in life 
her said husband and four minor children, Edward T., 
Conrad P., Meta A. and Louisa A. Wetter, then Gould; 
that the said Conrad died intestate in 1874; that the said 
Meta died intestate in 1878, and the said Augustus P. 
Wetter died intestate in 1882; and that Louis Knorr quali- 
fied as administrator of the estate of Augustus P. Wetter 
in December, 1883, and qualified as administrator of the 
estates of Conrad P. and Meta A. Wetter in January, 1884. 
Said answer further admits that said four children were 
and are privies in law of their said father and mother in 
the sense that an heir is the privy in law of his deceased 
ancestor, but denies that they are privy with said Augustus 
P. Wetter, as executor and trustee of the will of Margaret 
Telfair, or with Alberta C. T. Wetter, as life tenant under 
said will; it denies that Louis Knorr, as administrator of 
Augustus P. Wetter, is in privity with him as executor and 
trustee under the will of Margaret Telfair. Said Wetter 
children claim said lots, 8 and 9, since the death of their 
mother, under the will of Margaret Telfair, a copy of said 
will being attached as an exhibit to said answer. 

So much of said will as is necessary to be here inserted 
is as follows: 


**Second. I devise and bequeath to Augustus P. Wetter, the hus- 
band of my granddaughter, Sarah Alberta C. T. Wetter, all of my 
property, both real and personal, which may remain after the pay- 
ment of my just debts, to hold said property in trust for the sole and 
separate use of my said granddaughter, Sarah Alberta, free from the 
debts, liabilities and contracts of her present, or any future husband, 
during her natural life. : 
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‘In further trust to convey the same, during the natural life of th 
said Sarah Alberta, from time to time, to such persons, in such por- 
tions, and on such considerations, as she may in writing request. 

‘Tn further trust, upon her decease, to make such disposition of 
said property as she may, by any writing of a testamentary character, 
direct. 

“‘In further trust, should she die intestate, to hold said property 
for the benefit of such persons as may, at tlie time of her said decease, 
come under the designation of her next of kin by the statute of dis- 
tributions at that time in force in the State of Georgia.”’ 


Said answer admits that it might be true that the sale of 
said lot was claimed to be made in accordance with the 
power vested in the executor and trustee and the life ten- 
ant, under the wiil of Margaret Telfair; but said answer 
denies the power, and avers that the intention was im- 
material. 

The answer denies complainant’s right to the relief 
prayed for. 

Upon reading the answer, and before any evidence was 
submitted, said defendants made a motion to dismiss com- 
plainant’s bill on the ground that Mrs. Telfair’s will was a 
necessary part of complainant’s case, and upon the grounds 
alleged in support of their demurrer and plea. Complain- 
ant insisted that said question was res adjudicata, and 
could not be reopened. On March 13th, 1886, the court 
rendered a written decision to the effect that the views of 
the court had undergone a change ; that, as the court now 
thought, the will of Mrs. Telfair was a necessary part of 
complainant’s case; and that the court was of opinion that 
the will gave the executor and trustee power only to sell 
and convey the life estate of Mrs. Wetter, and any decree 
rendered should protect the rights of the remaindermen. 
The court further held that the complainant could go to 
the jury upon the facts, after first requiring that complain- 
ant should produce the will of Mrs. Telfair. 

The complainant then introduced evidence to support 
his bill, of which it is unnecessary here to say more than 
that it sustained the complainant’s allegations. 

v 7-41 
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Upon the conclusion of complainant’s testimony, defend- 
ants moved to dismiss said bill, in the nature of a nonsuit, 
upon the ground that, under the will of Margaret Telfair, 
the executor and trustee could sell only Mrs. Wetter’s life 
estate. 

Complainant resisted said motion, upon the grounds that 
said will had not been put in evidence, and was not before 
the court; that the said will had no relevancy to the relief 
prayed for by complainant; and that the record showed 
that the issue raised by said motion had been determined 
at a previous term, and was res adjudicata. Complainant 
further insisted that he could not be made to introduce said 
will after he had closed his testimony, as the deed had 

‘been introduced and read to the jury unaccompanied by 
said will, without objection on the part of defendants. 

The court thereupon required complainant to introduce 
said will in order to save a nonsuit; and the will was read 

‘to the jury. 

On March 15th, 1886, the court submitted certain ques- 
tions of fact to the jury, and the jury found all the facts in 
favor of complainant, and that the deed to Henry D. Weed 
and the deed to complainant did not carry out the real 
intention of the parties thereto, and that there was a mis- 
take in the description of the property, lot number seven 
being inserted and described, instead of lot number nine. 
And thereafter complainant tendered to the court a decree 
in his favor, based upon the finding of the jury, and re- 
quested the court to sign the same; and the court, on 
April 3d, 1886, rendered a decision in writing, refusing to 
sign said decree, and stating that any decree rendered 
must protect the rights of said defendants, which are not 
to be prejudiced by said decree. 

On April 29th, 1886, said defendants filed a motion for 
a new trial in said case, with a brief of the evidence sub- 
mitted by complainants, as hereinbefore set forth. 

The grounds of said motion for a new trial were: 

That the court would not submit to the jury, to be found 
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by them as a fact, whether or not, at the time of the exe- 
cution of said deed to Henry D. Weed, he had actual no- 
tice that lot No. 9 belonged to Margaret Telfair at the time 
of her death, and passed under her will to Augustus P. 
Wetter as trustee. 

That the court would not submit to the jury, as question 
of fact, whether or not said Henry D. Weed had actual 
notice of the contents of said will and the power of sale 
therein contained. 

Whether or not the deed sought to be reformed referred 
to the will of Margaret Telfair, and purported to be exe- 
cuted under the powers of that will. 

What were the powers of the said will under which said 
deed was executed. 

Because the court refused to charge the jury what would 
amount to actual notice. 

Because the court refused to dismiss complainant’s bill 
on motion, as aforesaid, and submitted questions of fact to 
the jury. 

_ Because the court erred in overruling the demurrer at 
' the first term. 
_- Because the court overruled defendant’s motion to dis- 
miss the bill at the first term. 

Because the verdict of the jury was not full, and did 
not cover all the issues of fact, especially the question of 
fact whether or not Henry D. Weed had actual notice of 
the contents of Margaret Telfair’s will, and of the power 
of sale only of her granddaughter’s life estate under said 
will, and whether or not Henry D. Weed was a bona fide 
purchaser, without actual notice of such facts as charged 
him with knowledge of the limitation of the power of sale 
conferred by said will upon the persons from whom it is 
alleged he bought the property. 

Because the verdict was contrary to the law and evi- 
dence. | 

On May Ist, 1886, a new trial was granted by the court 
‘upon the ground alone that the court erred in refusing to 
dismiss the bill as to said defendants. 
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This grant of a new trial is the error assigned. 

The new trial was granted by Judge Adams, as above 
stated, solely because, in his opinion, he erred in refusing 
to dismiss the complainant’s bill as to the Wetter defend- 
ants. Their motion to dismiss was made on the ground 
that the bill was without equity as to them. They in- 
sisted that there was no equity in it for the reason that, by 
the terms of Mrs. Telfair’s will, Mr. Wetter and Mrs. Wet- 
ter had no power to convey any estate reaching beyond 
the life of the latter, and that therefore their attempt to 
do so in the deed to Henry D. Weed must be treated as a 
nullity,—admitting that they intended to describe therein 
the lot now claimed by complainant. This being true, it 
would follow, of course, that neither he nor his heirs could 
have, by virtue of such deed, any right whatever in the 
property. If they could have no right in the land, a 
reformation of the deed, which is the evidence of such 
supposed right, could not be had at their instance, in the 
manner proposed as against these defendants. The judge 
came finally to adopt the construction of Mrs. Telfair’s 
‘will thus urged in the demurrer. While quite a number 
of other matters were argued before us, we regard the 
question raised at this point as controliing, and shall deal 
exclusively with it. 

What authority, then,did Mr. Wetter have as to the con- 
veyance of the property described in Mrs. Telfair’s will? 
In endeavoring to answer this question, we shall accept as 
a sufficient guide the cardinal and familiar doctrine that, 
in the interpretation of wills, the intention of the testator 
shall be diligently sought for, and effect given to the same, 
so far as may be consistent with the rules of law. Code, 
§2456; 8 Ga. 34; 15 Jd. 123; 34 77.401; 38 7d.566. In 
such a search, precedents can avail us but little. As was 
said by this court in Olmstead vs. Dunn, “each will must 
be construed for itself, and, in a large part, depends upon 
its own terms and the peculiar circumstances surrounding 
the testator.” 72 Ga. 850. 
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The first clause of the second item above quoted con- 
veys to Augustus P. Wetter all the property which the 
testatrix should leave after the payment of her just debts. 
Such property should be held by him, however, “in trust 
for the sole and separate use” of his wife “during her nat- 
ural life.” The expression, “during her natural life,” in 
this connection would obviously be without meaning ex- 
cept as intending to invest Mrs. Wetter with a life estate. 
This estate being conferred on Mrs. Wetter, and he being 
made the trustee thereof, the will proceeds, in the next 
sentence, to communicate to such trustee additional author- 
ty over the property. The language is, “in further trust 
to convey the same during the natural life of the said 
Sarah Alberta, from time to time, to such persons, in such 
portions and on such considerations as she may, in writ- 
ing, request.” No question is made but that these words 
give the trustee power to sell the estate to any number 
of different persons, to sell it at different times, to sell it 
in different quantities and on different considerations, pro- 
vided Mrs. Wetter, in writing, requests him todoso. The 
only controversy relates to the estate which he can thus con- 
vey. The Wetter defendants maintain that his authority is 
restricted to the conveyance of an estate for the life of Mrs. 
Wetter. They say that the words “during the natural life of 
the said Sarah Alberta,” which follow the clause “in further 
trust to convey the same,” produce this effect. The mean- 
ing, they argue, is that he shall convey for the period of 
her natural life. Wethink this is not the true construc- 
tion. In our judgment, the purpose of the testatrix was, 
by the use of the words “during the natural life of the 
said Sarah Alberta,” to fix the time during which the 
trustee should exercise the powers of sale prescribed. She 
intended that, as long as her granddaughter lived, the 
trustee might sell and sell absolutely, provided she so re- 
quested in writing. With the granddaughter’s death this 
power of sale in the trustee was to cease. This seems to 
us to be the natural import of the sentence. Not only 
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does this construction occur to us from the mere words 
and their arrangement, but it accords with a rational and 
intelligent purpose on the part of the testatrix. Her 
granddaughter is plainly first in her thoughts and first in 
her affections. No other beneficiary is mentioned by name 
in the will. She desires to confer upon hera great bene- 
fit, and to confer it in such manner as shall most effectu- 
ally serve her. She therefore contemplates that it may 
become expedient to change the form of the property, and 
has in mind the possible need of its being sold. How 
shall a sale be made? She very reasonably determines 
that it shall be effected through the trustee. When shall 
a sale be made? Itisto be for her granddaughter’s bene- 
fit, and the testatrix says letit be during her granddaugh- 
ter’s life and when she may in writing request. How can 
he sell to the best advantage? An estate per auter vie 
at best is not a very marketable one, being the lowest 
species of freehold. Kent. Com. v. 4,26. Black. Com. B. 
II, 121. Such an estate in personalty would certainly 
not be attractive to buyers. Besides, the sales are to be 
from “time to time,” not merely when the granddaughter is 
young and an estate for her life would be correspondingly 
valuable, but when she is old and such an estate would 
be worth proportionately less. 

A sale in fee simple is obviously the most advantageous 
as to the price to be had, and consequently as to the invest- 
ment to be substituted. 

The power over the property given Mr. and Mrs. Wet- 
ter, as we construe the sentence just considered in the 
will, is in harmony with the other authority with which 
Mr. Wetter is clothed in the next sentence, which is as 
follows: “In further trust, upon her decease to make such 
disposition of said property as she may, by any writing of 
a testamentary character, direct.” The expression here, 
“upon her decease,” is in opposition to the expression in 
the preceding sentence, “during the natural life of the 
said Sarah Alberta;” and as the latter allowed her as long 
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as she lived to have the property sold whenever, to whom- 
soever and on what consideration soever she might by a 
writing request, so the former empowers her, when she 
comes to die, to give it by will to whomsoever she would. 

It was contended by counsel for the defendants in the 
argument before this court, that Mrs, Telfair’s will was 
fully considered in the case of Wetter, trustee, vs. Walker, 
(62 Ga. 142), and construed as they now claim that it 
should be. In support of this view, the following lan- 
guage used by Mr. Justice Bleckley is relied upon: 

“Even any apparent inconsistency between the power 
and the express life estate disappears by construing the 
terms, ‘and in further trust to convey the same, during 
her natural life, from time to time, to such persons, in 
- such proportions and on such conditions, as she may in 
writing request,’ as restricting the duration of the estate, 
so authorized to be conveyed, to the period of her life; 
and this, in all probability, is the true intent and meaning 
of the clause, for it is immediately added, ‘in further. 
trust, upon her decease, to make such disposition of said 
property as she may by any writing of a testamentary 
character direct; in further trust, should she die intestate, 
to hold said property,’ etc. The purpose seems to have 
been to keep the trust on foot as to the inheritance in the 
whole of the property; and to do that, any conveyance 
made during the life of the granddaughter [7. e. Mrs. 
Wetter], at her request, would have to be limited in its 
operations to the period of her life, or to a more brief 
duration. See 23 Ga. 515. . . We were requested 
in the argument to construe the will to the extent to which 
- we have gone, and this is all we have attempted.” 

There are several things to be considered in reference to 
this citation in determining its value in this connection. 
One is that it is clearly obiter dictum, and consequently 
not binding as an adjudication. That such is its character 
will plainly appear from an examination of the questions 
involved in that case. One Walker sued Augustus P,’ 
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Wetter, as trustee for his children, for materials furnished 
to and work done on certain real estate which was alleged 
to form part of the trust property. It was admitted by 
the defendant that the work was done and the materials 
furnished, as plaintiff averred, and that the prices charged 
were correct. Tlie defendant denied, however, that the 
property improved thereby was a trust and urged that it 
belonged to him as an individual. He said that said 
property was embraced in Mrs. Telfair’s will, that his wife 
had died intestate some years before the account was 
made, and that by the terms of such will, on this state of 
facts, the title thereto passed to him. He claimed to come 
within the meaning of “ her next of kin,’’ used in the item 
which is before us. It was replied by the plaintiff that 
Mrs. Wetter’s children were “her next of kin,’ and that 
under the will he was their trustee of this property. 

The remarks quoted from Mr. Justice Bleckley were 
surely not necessary to the determination of this issue. 
When the court ruled that Mrs. Wetter’s children were 
“her next of kin,” and therefore took the property under 
the will as beneficiaries of a trust held hy Wetter, it dis-’ 
posed of the controversy. 

Having thus relieved ourselves of this citation as an 
authority, we further remark that we cannot accept as 
satisfactory the reasons stated by this very learned and 
discriminating judge for the construction which he puts 
on the will. 

The power to sell the fee is inconsistent with a life es- 
tate considered in itself. This is not a case, however, 
where the testatrix merely creates, by appropriate lan- 
guage, a life estate and then stops. Such an estate is 
created, but the testatrix sees proper to invest the trustee 
of it with an authority in respect to the property of which 
it consists beyond what is usually incidental to such an 
estate. This it was plainly competent for her todo. “A 
testator, by his will, may make any disposition of his 
property not inconsistent with the laws or contrary to the 
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policy of the State.” Code, §2399. Redd vs. Hargroves 
et al., 40 Ga. 18. 

Again, it is said in the citation under consideration that 
“the purpose seems to have been to keep the trust on foot 
as to the inheritance in the whole of the property, and to 
do that, any conveyance made during the life of the 
granddaughter, at her request, would have to be limited in 
its operations to the period of her life, or to a more brief du- 
ration.” We fail to see in the scheme of the testatrix any 
such purpose. It was certainly altogether and necessarily 
inconsistent with such an intention to allow Mrs. Wetter 
the power, which she unquestionably had, to dispose of 
the whole property by will, and thus at once end the trust 
and place the subject of it beyond the reach of the per- 
sons contemplated in the third clause of this item of Mrs 
Telfair’s will. 

Our understanding is, that the property was to be held 
in trust for the persons designated in this clause, in the 
event that it should remain in the trustee’s hand, because 
the powers conferred in the two preceding clauses had not 
been exercised. 

Entertaining the views expressed in this opinion, we 
reverse the judgment of the court below and direct that a 
decree be entered in conformity with the verdict. 

Judgment reversed. 


THe Singer MANUFACTURING COMPANY vs. WALKER & 
ComMPANY. 


. Where a case was tried before a justice of the peace, and from the 
judgment rendered by him the defendant appealed to a jury in 
that court, if, upon the call of the case for trial upon the appeal, the 
defendant did not appear, it was error for the justice for that rea- 
son to dismiss the appeal. An appealis a de novo investigation, 
and should not be dismissed because of the absence of the de- 
fendant. 

. There was no error in refusing to allow the plaintiff in certiorari to 
amend the grounds of his petition therefor. 

October 19, 1886. 
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Appeal. Justice Courts. Practice in Superior Court. 
Certiorari. Amendment. Before Judge Marsuauu J. 
CuarkE. Fulton Superior Court. March Term, 1886. 


Walker & Company sued the Singer Manufacturing 
Company on an account in a justice’s court and recovered 
judgment. The defendant appealed to a jury in that 
court. When the case was called on the appeal, the de- 
fendant was not present. The plaintiff moved to dismiss 
the appeal, which motion was granted. The defendant 
carried the case to the superior court by certiorari, and 
on the hearing moved to amend it by assigning error be- 
cause the judgment of dismissal, as appeared from the 
answer of the magistrate, was not rendered on’ the day 
for holding court. This was refused. The court affirmed 
the judgment of the magistrate, and the plaintiff in cer- 
teorarz excepted. 


ALEXANDER & TuRNBULL, for plaintiff in error. 


J. C. Jenkins, for defendants. 


Hatt, Justice. 


1. Where judgment has been rendered in a justice’s 
court against the defendant in a suit, and he enters an ap- 
peal to a jury in that court, can the justice dismiss the 
appeal, on motion of plaintiff, because the defendant fails 
to put in an appearance and defend when the case is called 
for trial upon the appeal? This is the only question 
made by therecord which it is necessary to consider. We 
cannot concur with our learned brother of the superior 
court in his judgment that the absence of the appellant, 
who was the defendant in the suit, from the trial when the 
appeal was called, was a sufficient reason for dismissing 
his appeal. 

Our law expressly provides that an appeal to the superior 
court is a de novo investigation; and that it brings up the 
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whole record ; and declares all competent evidence admis- 
sible on the trial of thereof, whether admitted on a 
former trial or not; and that either party is entitled to be 
heard on the whole merits of his case. Code, §3627, and 
citations. Appeals in a justice’s court are taken in the 
same way and are governed by the same rules as those in 
the superior court. 6. §4157 (a). 

2. As tothe other question made by the record, viz. 
that there was error in refusing a motion by the plaintiff 
therein to amend the ground of his petition for certiorari, 
we think there was noerror; and on the first ground 
only we direct that the judgment be reversed. 


WorTsMAN et al. vs. WavrE, U. S. Marshal, for use. 


Where a levy was made by a marshal of the United States, a claim 
was interposed, and a forthcoming bond was given, payable to such 
marshal and his successors, conditioned for the forthcoming of the . 
property levied on and claimed, and where subsequently the suc- © 
cessor of such marshal brought suit in a State court on such forth- 
coming bond, for the use of the plaintiffs in attachment, who were 
non-residents of the State, the marshal was merely a formal party, 
without interest in the subject-matter of the suit, the plaintiffs in 
attachment being the real plaintiffs in the action, and they could 
remove such action to the circuit court of the United States on the 
ground of their non-residence, although the marshal was a citizen 
of this State. 

(a.) The giving of a bond for the forthcoming of property in a claim 
case was a proceeding unknown to the common law and is pecu- 
liar to the remedies provided by the statutes of this State; and 
while generally an action on a contract should be brought in the 
name of the party in whom the legal interest is vested, yet a suit 
on such a bond is for the benefit of the plaintiffs in fi. fa., who are 
the real parties plaintiff; and in this respect it differs from a bond 
given when an affidavit of illegality is interposed to a levy. 


November 23, 1886. 


United States Courts. Removal of Causes. Parties. 
Claims. Before Judge Harpen. City Court of Savannah. 
July Term, 1886. 
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Reported in the decision. 


GarRAkD & MELpDRIM, for plaintiffs in error, cited: 68 
Ga. 394; 3 Woods R. 128; 117 U. S. 432; 74 Ga. 634; 
10 Fed. R. 312; 14 Jd. 369; 18 Jd. 193; Code, §§3672-4, 
3324-6, 3486, 3655-6; 54 Ga. 676-8; 55 Jd. 606; 63 Jd. 
433; 45 Jd. 167; 43 Jd. 354,182; 59 Jd. 646; 4 Woods 
R. 521; 3 Jd. 277-S0; 9 Biss. 374, 318, note; 14 Blatch. 
450; 8 Abb. Nat. Dig. 551; 26 Fed. R. 49; 11 Wall. 174-6; 
73 Ga. 8,15; Rev. Stat. Wis. (1858) 741, 747. 


W. Hampron Wave; Cuas. N. West, by Joun M. Guer- 
ARD, for defendant, cited: Code, §§3325, 3674; 6 Ga. 262; 
29 Jd. 110; 5 Cranch. 303; 14 Peters 293; 2 How. 9; 
14 Jd. 586; Tidd’s Pr. 979; 20 John. 475; 5 Cow. 17; 2 
Id. 460; 17 Jd. 222; 9 Jd. 166; 1 Denio, 656 ; 7 Wend. 
497; 1 Jd. 295; 10 Jd. 622; 13 Pick. 152; 1 Jd. 275; 8 
Mass. 488 ; 16 Jd. 488. 


Hatt, Justice. 


Edward C. Wade, United States marshal for the South- 
ern District of Georgia, who avers himself to be a citi- 
zen of this State, brought suit in the city court of Savan- 
nah, for the use of Curtis & Wheeler, who are alleged to 
be citizens of New York and residents of that State, upon 
a bond taken in aclaim case, returnable to the circuit court 
of the United States for the Eastern Division of the South- 
ern District of Georgia, payable to Wade's predecessor 
in the office of marshal and his successors, and conditioned 
for the forthcoming of the property levied on and claimed 
by virtue of an attachment in favor of the usees, issuing 
from and returnable to said circuit court, against the de- 
fendants in attachment, who with their sureties executed 
and delivered said bond, and all of whom are citizens of 
and residing in the State of Georgia. The said usees, 
Curtis & Wheeler, averring themselves to be the real 
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plaintiffs in the action brought in the name of the marshal, 
for their use, with all other necessary and proper aver- 
ments as to the citizenship of the parties and the amount 
in controversy, petitioned the said city court for a removal 
of said cause from the said court to the circuit court of the 
United States for the Eastern Division of the Southern Dis- 
- trict of Georgia, accompanying the petition with the bond 
required by the act of congress in such case made and 
provided. The city court granted the prayer of the peti- 
tioners and ordered the cause removed. The defendants 
in the suit contested the right of the petitioners to have 
the cause removed, solely on the ground that the plaintiff, 
who was a citizen and resident of the same State with the 
defendants, was a necessary and essential party to the pro- 
ceedings to remove the same, and if this was so, the cause 
could not be removed to the circuit court of the United 
States, according to the requirements of the act of con- 
gress under which the proceedings were had; on this 
ground alone, they excepted to the decision of the city 
court and brought it here by writ of error for review. 
Counsel for the plaintiffs in error concede that if the 
plaintiff in the court below was not a necessary though a 
proper party to the suit, it was not essential to unite him 
with the usees in their petition for the removal; and 
whether he is such necessary party is to be determined 
by the laws of the State, it being the duty of the United 
States courts to conform their practice and pleading to 
that of the States in which they are sitting, under the 
act of congress of 1872, in relation to that subject. 
Whether the marshal, who stands in the place of the 
levying officer of the State, under the circumstances, is 
such necessary party will depend upon his right to control 
the case, as well as upon his liability for the consequences 
of instituting and prosecuting it under. our laws. The 
obligation on which the action is founded was taken im a 
proceeding unknown to the common law and peculiar to 
the remedies provided by our statutes ; according to these 
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statutes, we are of opinion that, although his name should 
be used, inasmuch as the bond is payable to him and his 
successor in office, yet the suit is not his, but is the suit of 
the parties for whose use it is brought and to enforce 
whose rights it is prosecuted. While, as a general rule, it 
is true, as declared by our code, §3257, that the action on 
a contract, whether by parol or under seal or of record, 
should be brought in the name of the party in whom the 
legal interest is vested, yet it does not thence follow that 
he must take the beneficial interest as contradistinguished 
from the legal title thereunder. The legal title is vested in 
every naked trustee, yet the entire beneficial interest is 
in the cestuc que trust for whose use he holds. When 
property is levied on and claimed by a third person, it is 
made the duty of the levying officer, when the claimant 
shall desire to have the possession of it, to take bond, with 
good security, in double the value of the property so 
levied on, which shall be made payable to such levying 
officer in a sum equal to double its value, conditioned for 
the delivery of the same at the time and place of sale, 
provided it shall be found subject to the execution; and 
when the forthcoming bond is executed and delivered, it 
becomes the further duty of the levying officer to have 
the property in the possession of the claimant. And if 
the claimant or his security shall fail to deliver the prop- 
erty as agreed, the bond is made recoverable in any court 
having jurisdiction of the same. Code §§$3728, 3729, 3730. 
There is no legal obligation, by the terms of the statute, 
vesting on the levying officer to institute any suit on this 
bond for his own benefit, nor is he expressly authorized 
to do so, as he would appear to be in cases where an 
affidavit of illegality is interposed to the levy of an execu- 
tion. The levying officer may take the forthcoming bond, 
but he is not bound to do so, for it is expressly provided 
that the taking thereof shall not, in any case, prejudice 
or affect the rights of the plaintiff, but shall relate to, and 
have effect alone between, the officer to whom it is given 
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and the defendant; and it affords no excuse to the officer 
for not having made the money on the execution by reason 
of having taken the bond; he is notwithstanding liable to 
be ruled, just as he would be in case no such bond had 
been given. Code, §§3672, 3674. Why such a difference 
is made in cases so closely analogous, it may be some- 
what difficult to understand, but zta lex scripta est, and 
the clearly expressed will of the legislature must be taken 
by the court as an all-sufficient reason for the difference. 
When property levied on by attachment is claimed and 
replevied, the same rule obtains as where it is seized by 
execution; the levying officer is required to leave the 
property with the claimant and to return this bond, 
together with the damage bond, to the court to which the 
attachment is made returnable: in this case, this is an 
express provision of the law, and in the case of claims 
and replevies of property levied on under penal process, 
the unvarying practice has been, so far as we are informed, 
to return the forthcoming bond with the other papers in 
the case. 

In the case of attachments, the levying officer, upon 
breach of the condition of the forthcoming bond,’ is, 
by the express terms of the statute, allowed to sue and 
recover the full value of the property claimed, and also 
all damages, costs and charges that the plaintiff may have 
sustained in consequence of the claimant’s failure to de- 
liver the property. Code, §§3324, 8325. It is somewhat 
singular that where property levied on under execution is 
claimed and a bond given for its forthcoming, there is no 
such express authority given the levying officer to sue for 
its value or the costs or charges resulting from the breach 
of its condition. That the usee in such a case is the © 
real and the plaintiff the nominal party, is evident from 
other provisions of the code, which (§2903) declares, if 
the plaintiff sues for the benefit of another person, a set- 
off against the beneficiary shall be allowed. Again, a nom- 
inal party or naked trustee cannot receive payment with- 
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out authority, and if it be made collusively and with 
intention to defeat the true owner, it has no effect. J)- 
§2865. We hazard little in saying that, prior to the code, 
no case can be found where suit has been brought by a 
private person for his use in the name of an officer of the 
government or the court, to whom the bond, the found- 
ation of the suit, is made payable by law, in which the 
plaintiff has been held responsible for cost or other dam- 
age resulting therefrom to the opposite party ; the liabili- 
ty for such charges is upon-the usee. This matter is now 
put to rest by §13 of the code, which gives to the person 
interested the right to bring suit on the bond in his own 
name. In addition to the cases cited on the briefs of coun- 
sel, the following, together with others which might be 
cited from our reports, show that the usee and not the 
plaintiffs is regarded as the real party. Thus, in a suit in 
the name of the governor for the use of sundry execu- 
tion creditors on the official bond of the sheriff, where it ap- 
peared that the claims of the several usees were separate 
and distinct, it was held that there was a misjoinder of 
plaintiffs as well as distinct causes of action, and that the 
declaration was for that reason bad. The Governor, for 
the use, &c. vs. Hicks et al. 12 Ga. &. 189; Glenn vs. 
Black et al. 31 1b. 393; Sharman, sheriff, for the use, vs. 
Walker, 68 Jb. 148. The last two cases impliedly, if they 
do not expressly, recognize the usees as the real parties to 
the action. According to our code, §3486, when it be- 
comes necessary for the purpose of enforcing the rights 
of a plaintiff, he may amend by substituting the name of 
another person in his stead, suing for his use. More di- 
rectly in point, however, is the case of Hdwards vs. Perry- 
man et al. 18 Ga. 374,377, 378, where the trustee of a 
married woman dismissed a suit brought by her in the 
name of her trustee and a prochein amy, and the 
trustee, without consulting her, dismissed the ‘same, it was 
held that, as she was the party most interested in the 
subject matter of the suit, he had no authority to dismiss it 
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and could do nothing to prejudice her rights, and therefore, 
upon her motion, the suit was reinstated. Inasmuch as 
these usees were the real plaintiffs in this action, and the 
marshal was only a formal party without apparent inter- 
est in the subject of the suit, and as they were residents 
and citizens of another State, and all the defendants were 
residents and citizens of Georgia, and the amount in con- 
troversy exceeded five hundred dollars, we are of opin- 
ion that the cause was properly removed upon their 
application; and none of the exceptions to the action of 
the court in this respect are well taken. 
Judgment affirmed. 


STEINER vs. MATHEWSON & ComMPANY ef ail. 


. Where a bill in equity was filed in the superior court of Rich- 
mond county, returnable to the April term, 1885, thereof, the trial 
term of such case was the October term, 1885; and where that 
term was adjourned to January, 1886, and finally adjourned on 
February 20, 1886, the adjourned term was but a continuation of 
the regular term; and a petition to remove the case to the circuit 
court of the United States, filed on February 17, 1886, during the 
continuation of the adjourned term, was in time. 

.) Where a petition for the removal of a cause from a State court 

to the circuit court of the United States is filed in due time; and 
proper security is given, if the right of removal appears on the 
face of the petition and record, the power of the State court over 
the case ends, and all issues of fact made upon the petition must 
be tried in the circuit court ; but the State court is at liberty to de- 
termine of itself whether, on the face of the record, a removal has 
been effected ; and this determination is a final judgment to which 
exception may be taken and a writ of error had. 
Where the complainant in a bill in equity resides in this State, 
and the real defendants, the only parties in interest, are non- 
residents, such defendants may remove the case to the circuit 
court of the United States, although there may be joined with 
them nominal parties defendant residing in this State. 

. The real defendants, who are non-residents, having filed a peti- 
tion to remove the cause to the circuit court of the United States, 
a merely nominal party defendant, joined with them in the bill, 
was not bound with them as a principal in the removal bond and 
was a competent surety therein. 

November 24, 1886. 
v 7-2 
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United States Courts. Removal of Causes. Before 
Judge Roney. Richmond Superior Court. October Ad- 
journed Term, 1885, 

Reported in the decision. 

Frank H. Miter, for plaintiff in error. 


W. T. Gary, by Foster & Lamak, for defendants. 


Jackson, Chief Justice. 


In November, 1884, Steiner filed his bill against Mathew- 
son & Co., of Augusta, Georgia, and Williams, Black & 
Co., of New York, to cancel a mortgage given by Steiner 
to Williams, Black & Oo., in Burke county, Georgia, to 
secure two promissory notes, due November 7, 1884, and 
payable at the place of business of Williams, Black & Co. 


in New York city. The mortgage and notes were in the 
hands of J. O. Mathewson & Co. in Augusta, Georgia. 
The prayer of the bill was to cancel the notes and mort- 
gage in the hands of Mathewson & Co., and that they de- 
liver them up to the clerk for the purpose of cancellation, 
and to enjoin Williams, Black & Co. from foreclosing the 
mortgage and suing the notes, as illegal because for fu- 
tures. Arule nist was.granted, returnable December 4, 
1884, to show cause why injunction should not be issued as 
prayed for, and was served on Mathewson & Oo. and return 
of non est inventus as to Williams, Black & Co. was made. 
A restraining order was granted against Mathewson & Co. 
not to part with the notes and mortgage and not to institute 
suit until the final order was passed. On the 15th of De- 
cember, 1884, the writ of injunction was issued, with leave 
to move to dissolve the injunction on ten days’ notice. 
On the 17th of February, 1886, Mathewson & Co. filed an 
‘answer to the effect that they had no interest in the mat- 
ters complained of, being mere accommodation holders for 
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Williams, Black & Co. Williams, Black & Co. on the 
16th of February, 1886, acknowledged service of the bill, 
and answered the same on the 17th of February, 1886, set- 
ting up their sole ownership in themselves of the mortgage 
and notes. The bill was returnable to the April term, 
1885, and the trial term was the October term, 1885, 
which adjourned on the 14th of November, 1885, to the 
11th of January, 1886, and adjourned finally on the 20th 
of February, 1886. On the 17th of February, the petition 
for removal to the United States circuit court, with bond, 
etc., was filed. The court below granted this order: 
“Upon hearing the petition in the above stated case, which is in 
due form, the said bond and surety is satisfactory and is approved, 
and the prayer is granted. It is ordered that the record in said case 
be removed into said circuit court of the United States in and for the 


Southern District of Georgia, in conformity to the law in such cases 
made and provided.” 


To which order Steiner excepted, and assigns as error in 
this court the grant thereof. Three objections are press- 
ed before us as reason why the cause should not be re- 
moved: First, that petition was filed too late; second, 
because the party defendants are not both of the same 
State and the case is not separable; and third, that the 
surety to the bond is not good in law, being Mathewson; 
himself a party, and already bound. 

1. In the case of Stone vs. South Carolina, 117 U.S. R. 
431, it is held that, “The ‘mere filing of a petition for the 
removal of a suit which is not removable does not work a 
transfer. To accomplish this, the suit must be one that 
may be removed, and the petition must show the right of 
the petitioner to demand a removal ; this being made to ap- 
pear in the record, and the necessary security having been 
given, the power of the State court‘in the case ends, and 
that of the United States begins. All issues of fact made 
upon the petition must be tried in the circuit court, but 
the State court is at liberty to determine of itself whether 
on the face of the record a removal has been effected.” 
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In the case of Angier vs. FE. T. & Ga. Railroad, 74 Ga, 
634, this court held to the same effect. 

The court below inspected this record, and was satisfied 
that the case should be removed, and so ordered. By the 
decisions of this court, as that is a final judgment, so far 
as the Georgia court can act, the right to sue out a writ of 
error here is allowed. 

So as the appellate court, we also inspect the record to 
see if the court below was right, the State court being, in 
our judgment, the court below and this the last court for re- 
dress. The petition isin time. It Was at the trial term, 
the adjourned term being but a continuanceof the regular 
October term, and the petition was filed on the 17th of 
February, 1886 ; the final adjournment was on the 20th of 
February, 1886, and thus the petition was filed at the first 
term at which the cause could be tried. 

2. The New York party defendants, Williams, Black & 
Co., are the only parties in interest. Mathewson & Co. are 
mere agents—nominal parties ; therefore their residence in 
Georgia, the. same State with Steiner, the complainant, 
makes no difference. Steiner, a Georgian, is on one side ; 
Williams, Black & Co., of New York, are on the other. 
The New York people have the right to fight the Georgian 
in the circuit court of the United States. Wortsman et al. 
vs. Wade, marshal, for the use of Curtis & Wheeler, de- 
livered yesterday, and citations. (77 Ga. 651.) 

3. It follows that Mathewson, being merely a nominal 
party, is not bound already with Williams, Black & Co, 
on the removal bond, but is as good a surety as anybody 
else worth the amount of the bond ; there is no pretence 
that he is not worth it. 

Judgment affirmed. 
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Thorn vs. The City of Atlanta. 


THorRN vs. THe Crty or ATLANTA. 


The act creating the board of commissioners of roads and reve- 
nues for Fulton county directs that such board may or may not 
grant license to sell spirituous or malt liquors. A discretion is 
vested in the board to grant or refuse such licenses, but this dis- 
cretion is that of the commissioners, not of their clerk. He 
has no such discretion or authority and he cannot exercise it for 
the commissioners. Therefore a license to sell spirituous or malt 
liquors in the city of Atlanta, issued by such clerk in the absence 
of the commissioners and without their express order and without 
their knowledge, was void; and the recorder of the city had au- 
thority, under the ordinance thereof, to impose a punishment for 
its violation, as was done. 


October 19, 1886. 


Criminal Law. Liquor. License. Powers, County 
Matters. Before Judge Ricnoarp H. Cuarkx. Fulton 
County. At Chambers, July 24, 1886. 


On July 23,1886, Charles C. Thorn was arraigned before 
the recorder of the city of Atlanta, charged with keeping 
spirituous and malt liquors for illegal sale, under ordi- 
nance passed by that city prohibiting such keeping, after 
the taking effect of the general local option law in Fulton 
county after an election held for that purpose. 

On the hearing, the evidence was conflicting, but that 
on behalf of the city tended to show that the defendant 
had sold beer and whiskey, and that it had been drunk 
on his premises. This was denied by the defendant. It 
appeared that he had applied to the clerk of the board 
of commissioners of roads and revenues of the county, and 
had obtained from that functionary a license to sell 
liquor by the quart. This was dated September 23, 1885, 
and was for one year. The clerk testified that, under the 
general power conferred by the board on him, he had 
issued licenses to various parties to sell liquors by the 
quart, and did so in this case, without any svecial order 
from the board. 
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The recorder held that the license was void, and that 
the defendant was guilty, and imposed a fine upon him. 
He petitioned for a certiorari, which was refused, and he ~ 
excepted. 


R. J. Jorpan, for plaintiff in error. 
J. B. Goupwin; J. T. PENDLETON, for defendant. 


BLANDFORD, Justice. 


The question presented by the record in this case is, 
whether a license to sell spirituous or malt liquors, issued 
by the clerk of the county commissioners of Fulton county, 
in the absence of the commissioners and without their ex- 
press order and without their knowledge, in the city of 
Atlanta, is legal and valid. 

The act creating the board of commissioners for Fulton 
county* directs that this board may or may not grant such 
license. Acts of 1884-85, p. 42. There is by the acta 
discretion vested in the board of commissioners to grant 
or refuse such license. This discretion is that of the com- 
missioners, not of their clerk; he has no such discretion or 
authority, and he cannot exercise it for the commissioners. 
32 Minn. 145; 2 Dillon Munic. Corp. 779. And it seems 
to follow, if this is so, that a license thus issued is void, 
and hence the recorder had the authority, under the ordi- 
nance of the city, to inflict the punishment which he did. 
City code of Atlanta, section 15. 

Let the judgment of the court below be affirmed. 


Mayson vs. THE City or ATLANTA. 


1. The commissioners of roads and revenues of Fulton county were 
vested with a discretion as to granting or refusing a license to sell 
liquors by the quart, but a license issued by the clerk of the board 
of such commissioners, without any order from them directing it, 
was void. 

*Acts 1880-1, p. 508. 
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2. It was admissible to prove, by the parol testimony of the clerk of 
the board of commissioners, who was the keeper of their records, 
that the minutes of the board did not disclose any order by that 
body directing the license in question to issue to the defendant, 
and that the clerk issued it by virtue of what he considered verbal 
authority from the commissioners to do so. 

. Where an act of the legislature prescribed that, if a majority of 
the votes cast at an election held under the “general local option 
act’? should be “against the sale,” it should not be lawful for 
any person, within the limits of the county where an election was 
held, to sell or barter for a valuable consideration, either directly 
or indirectly, or to give away to induce trade at any place of busi- 
ness, or to furnish at other public places, any alcoholic, spirituous, 
malt or intoxicating liquors, or intoxicating bitters, or other drinks 
which, if drunk to excess, would produce intoxication, and pro- 
vided a penalty for its violation, an ordinance passed by the mu- 
nicipal authorities of a city within such a county, prohibiting the 
keeping of such liquors for the purpose.of illegal sale, did not seek 
to deal with and punish a party for the same offence as that pre- 
scribed by the State law, and was not invalid on that ground. 

. Although the city of Atlanta had authority over retail licenses, it 
had none over licenses to sell by the quart, and seems never to 
have taken jurisdiction of the subject. A registration and pay- 
ment of tax as a grocer did not include the right to sell liquor. 

.) Registering and paying the special tax required of liquor dealers 
did not authorize sales by the quart, without the addition of a 
license from the county commissioners for that purpose. 

. Municipal ordinances are not such general laws as the courts are 
compelled to notice judicially. Were it otherwise, the ordinances 
prescribing the mode of directing summonses to appear before the 
recorder’s court are purely directory ;.and where a party had no- 
tic2 for a requisite time to appear and make his answer, and did 
so appear and enter fully into his defence to the charge preferred 
against him, the form of the notice and the officer by whom it was 
served were immaterial circumstances. 


October 26, 1886. 


Liquor. License. Powers. Criminal Law. Municipal 
Corporations. Before Judge Ricnarp H. CuarK. Fulton 
County. At Chambers, July 27, 1886. 


Reported in the decision. 


W. P. Hitz; Jas. Mayson, for plaintiff in error. 
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J. B. Goopwin; J. T. Penp.eton, for defendant. 


Hat, Justice. 


The plaintiff in error, Mayson, complains that the judge 
of the superior court refused to sanction his petition for 
the writ of certiorari to review and reverse the judgment 
of the recorder of the city of Atlanta, who had found him 
guilty of violating the city ordinance, which prohibits 
‘the keeping for unlawful sale spirituous or malt liquors,” 
and had fined him $500 therefor. 

1. He alleges that he had a license from the county 
commissioners of roads and revenues to sell liquor by 
the quart. The license, however, appears to have been 
issued by the clerk of the commissioners, in whom, the 
commissioners themselves, was vested discretion to grant 
or withhold it, without any order from them directing it 
to issue to this applicant. We held,in Zhorn’s case, de- 
cided at this term, that such a license was void, and we 
adhere to that decision, seeing no reason to modify or 
change it. 

2. The applicant for the certiorari objected to the ad- 
mission of the evidence of the clerk of the commissioners, 
who was and is the keeper of their records, to prove by 
parol that the minutes of the commissioners did not dis- 
close any order by this body directing the license in ques- 
tion to issue to him, and that the clerk issued it by virtue 
of what he called verbal authority from the commissioners 
to him toissue the same. The grounds of objection were, 
Ast, because there could be no alteration of a written in- 
strument by verbal testimony; 2d, because the evidence 
received was secondary, the books and minutes of the com- 
miésioners being higher and better evidence. 

We do not hold either objection tenable. 

In Elkins’ case,13 Ga. 435, 439, these precise points 
came before the court upon substantially the same objec- 
tions to the testimony of the clerk of the inferior court, 
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who was offered to prove that the defendant had no license 
to retail spirituous liquors in quantities less than a quart. 
Nisbet, J., who pronounced the judgment, said, we do not 
consider the objection to the testimony of the clerk of the 
inferior court sustainable. He was called by the State 
to prove that no license to retail had been granted to the 
plaintiff in error, and the objection is, that the highest evi- 
dence of the fact is the record of the license granted. If 
the law required such a record to be kept, there would be 
more force in the objection, for then the presumption 
would be, no record of license to the plaintiff in error ap- 
pearing where the law required it to be made, that none 
was issued. Even then, the testimony of the officer, whose 
duty it is to keep record, that none had been issued, would 
be as high as the record itself. In this case, the record 
was required, not to prove what was in it, but what is not 
in it, and thereby to show that the plaintiffs in error re- 
tailed without a license. The exhibition of light by the 
presentation of darkness. Lux anon lucendo.” That the 
action of commissioners ought to appear from their min- 
utes is conceded, and that where, as in the present case, 
they are required to keep such minutes, the minutes them- 
selves, or duly certified copies thereof, may be admitted 
in evidence to show their action, is not questioned; but 
this is not the only source to which a resort can be had to 
show that they took no action as to a particular matter. 
A negative may as. well be proved by their clerk, whose 
duty it is to write up their minutes, and who has charge 
of them, as by the minutes themselves. His evidence in 
this respect is equally as high, as was well remarked in 
the case cited, as the record itself. The admission of one 
species of evidence does not necessarily exclude the other ; 
the one is cumulative, not exclusive, of the other. 

3. A variety of objections were insisted on, in argument 
before this court, to the validity of the city ordinance un- 
der which the plaintiff in error was tried, but it will be 
sufficient to notice at length only one of them, and that is 
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the allegation that it seeks to deal with and punish a 
party for an offence for which he is liable to be dealt with 
and punished by the laws of the State. It will appear, we 
think, that it interferes with no regulation prescribed by 
any general law. The sixth section of the general local 
option liquor law, approved 30th September, 1885, (acts, 
p- 123), provides that if a majority of the votes cast at any 
election held under the act shall be “ against the sale,” it 
shall not be lawful for any person within the limits of such 
county, tosell or barter for a valuable consideration, either 
directly or indirectly, or to give away to induce trade at 
any place of business, or to furnish at other public places, 
any alcoholic, spirituous, malt or intoxicating liquors, or 
intoxicating bitters, or other drinks which, if drunk to 
excess, will produce intoxication, under penalties therein- 
after prescribed, viz. such as are prescribed in §4310 of 
the code of 1882 (§10, acts 1884-1885, p. 124). It is only 
the selling or bartering for valuable consideration, or the 
giving away to induce trade at any particular place of 
business, or the furnishing at public places, of any of the 
liquors named, that is made an offence by this enactment. 
It does not inhibit, under a penalty, as does the ordinance 
in question, the keeping of such liquors for the purpose of 
illegal sale. The ordinancé does not, therefore, invade any 
of the ground covered by the act, and for that reason is 
valid as a police regulation within the powers of the city 
government, as was held in Rothschild’s case, 69 Ga. 503; 
Hill vs. Dalton, 72 Ga.314; Braddy vs. Milledgeville, 74 
Ga. 516. 

4. The plaintiff introduced a certificate, showing that he 
had registered as a liquor dealer for the year 1886, and 
also a receipt from the proper officer for the special tax 
required of registered liquor dealers, together with a re- 
ceipt from the -clerk of the city council, showing that he. 
had paid the city his registration tax as a grocer from July 
Ist, 1886, to July 1st, 1887. Neither of these papers has 
any bearing upon the issue tried and determined by the 
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recorder. Certainly the Jast has not, as the sale of liguor 
is not included in:a grocer’s business. While the city has 
authority over retailing licenses, it has none whatever 
over licenses to sell by the quart, and has never, as we 
understand, taken jurisdiction of the subject; they could 
not have intended to confer authority upon this licensed 
grocer, by this receipt, to vend liquors, for when the city 
tax was paid, the general prohibition liquor law was in 
full force in Fulton county, and any supposed authority to 
deal in liquors would have been in open violation of the 
plain provisions of that act, and would have been invalid. 

The liquor registration and the payment of the special 
tax upon such registration did not authorize sales by the 
quart, for the law, in addition to this, required a license 
from the county commissioners for that purpose. 

5. It was insisted that the plaintiff in error was not 
brought properly before the city recorder, because his 
summons to appear was not directed in accordance with 
the city ordinance, nor was it served by the officer desig- 
nated by the ordinance to make the service. How this is. 
we do not know, as the record does not disclose the ordi- 
nances referred to, and they are not such general laws as 
the courts are compelled to notice judicially, But even 
conceding that these ordinances are as represented, then 
they relate merely to matters of practice and are purely 
directory. The plaintiff in error had notice, for the requi- 
site length of time, to appear and make his answer, and he 
did appear and enter fully into his defence to the charge 
preferred against him. The notice was to him the impor- 
tant fact to be ascertained ; the form thereof and the offi- 
cer by whom it was served were immaterial circum- 
stances. He could not be condemned without warning to 
appear and without full opportunity being afforded him 
to make his defence. He had both of these important 
rights, and availed himself of them to the fullest extent. 

We have thus carefully considered the question made 





668 SUPREME COURT OF GEORGIA. 


Steward, ordinary, vs. Peyton. 


by this record, and our deliberations lead to the conclu- 
sion that there was no error in refusing to order the writ 
of certiorari applied for in the case. 

Judgment affirmed. 


StEwakRD, ordinary, vs. Peyron. 


Where an election was held, under §1455 of the code, on the question 
of fence or stock law for a militia district, it was the duty of the or- 
dinary to declare, as the result of such election, that fence or stock 
law had received a majority of the votes cast, and, as a result, 
that one or the other was the law of the district. It was not suf- 
ficient to merely state that the ordinary found the result to be, 
“‘stock law, 56 votes; fence, 77 votes; for fence, 1 vote,”’ without 
more; and while it is the province of the ordinary to decide the 
result without appeal, yet if he refuses to declare the result at ee 
he may be compelled to do so by mandamus. 


November 9, 1886. 


Elections. Ordinary. Fence. Mandamus. Before 
Judge Ricuarp H. Cxark. Dekalb Superior Court. March 
Term, 1886. 


Peyton filed his petition for mandamus requiring the 
ordinary of Dekalb county to declare and proclaim the 
result of an election, held under §§1449-1455 of the code, 
known as the stock-law. Attached to the petition as an 
exhibit was the statement or declaration of the ordinary, 
which is set out in the decision, and which was charged 
not to be a legal declaration of the result. 

The ordinary demurred to the petition; the demurrer 
was overruled ; and no further answer being made, a man- 
damus absolute was granted. The ordinary excepted. 


CaNDLER, THoMsON & OCANDLER, for plaintiff in error. 


ALEXANDER & TURNBULL, for defendant. 
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Jackson, Chief Justice. 


The superior court granted the writ of mandamus, and 
made it absolute against the ordinary of Dekalb county, 
directing him to declare the result of an election on fence 
or stock-law in the 572d district of that county. The 
only real issue made by the ordinary, who brings the case 
here, and by assignment of error makes the point, is that 
he has declared the result already. He merely states 
certain votes as being “fence,” others “stock-law” and one 
“for fence,” thus: 


“Upon canvassing the vote of an election held in the 572d district, 
G. M., on the 11th day of September, 1884, upon the question of 
fence or stock law, I find the following to be the result : 

Stock-law 


Joun B. Srewarp, ordinary.’’ 


Does this paper declare the result of the election in the 
sense of the statute? Oode,§1455. We do not think it 
does. The notice should declare that fence had received 
a majority, or stock-law a majority, as the case may be, in 
the judgment of the ordinary, and that the result is that 
“stock-law” is the law of the district, or that “fence” is 
the law of the district, as the result of the election, so 
that the people of the district may know the law thereof 
on the point passed upon therein by the voters voting 
at the election. 

In Dyson, ordinary, vs. Pope, 71 Ga. 205, “the ordi- 
nary, acting on these returns, proclaimed by publication 
that said election had resulted in a majority for “no 
fence.” On what returns? The “consolidated returns” 
that showed that “fence” had received 491 votes and “no 
fence” 561. See report of the case, page 206. To the ap- 
plication for mandamus, the ordinary demurred upon the 
ground that, in declaring that result, to-wit, that said elec- 
tion had resulted in a majority for “no fence,” “he had 
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done in the premises all the law required; that having acted 
in the case and announced the result, mandamus would 
not lie to compel him to act again, whether his judgment 
was right or wrong,” etc. The court sustained this view, 
and citing §1455 of the code, held that questions touching 
-his interference with the count “must be made _ be- 
fore he proclaims the result,” thus recognizing the 
result in the statute as meaning a decision that one or 
the other had got a majority, which was declared in that 
case to be “no fence.” The court then go on to say 
“that the ordinary proclaimed the result,” and that “no 
points, questiens or issues having been made before him, 
he did right in proclaiming the result as consolidated” — 
‘that is, consolidated by the managers, as in county elections 
for the legislature. Thus the Dyson case clearly decides 
that a declaration of the result should proclaim which side 
had the majority, and thus what was the law of the district, 
or rather, in that case of the county ; and such must be the 
meaning of the statute, because, otherwise, no man could 
know the law of his district in regard to stock, and whether 
he should keep his up or turn them out. 

But this ordinary does not declare the result. He merely 
gives three votes, one “fence,” one “for fence” and one 
“ stock-law,” without saying which has the majority and 
is thereby the law of the district. He may. decide that 
“fence,” according to the law of the election, has but one 
vote that is legal—that is the vote “for fence,” in which 
event “stock-law” has a majority, or he may decide that 
the votes “fence” mean “for fence,” and comply with 
the statute touching the election, and therefore “for fence” 
has the majority and is the law of the district. He must 
decide one or the other way and let the people know what 
law to obey. We would tell him how to decide, but it is 
his own judgment without appeal that must rule, as we 
have held again and again. But the court can make him 
by mandamus decide the issue according to his judgment, 
and so Judge Olark ruled. As a ministerial officer, or 
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judicial either, clothed with power to decide, he must de- 
‘cide, and if he will not, Judge Clark is right to direct that 
he do it. 

Nothing in our decisions contravenes this view of the 
law. Tousitis plain. Seealso Tharpe. vs. Hardison, 69 
Ga. 280, where the “ result” was construed the same way. 
Judgment affirmed. 


Ture State oF GeoraiA, ex rel. Matcoum et al., vs. 
THRASHER, ordinary. 


While the superior court may compel the ordinary to ae¢.are the re- 
sultof an election held under the act of 1885, to determine whether 
or not the sale of liquor shall be allowed, it cannot compel him to 
declare any particular result, nor has it the power to punish the 
ordinary as for a contempt because he has not declared the result 
of the election as desired by the relators in the application for 
mandamus. Where such a rule to punish the ordinary for con- 
tempt has been heard and discharged, the relators will not be 
heard to complain of this action of the court. 


December 7, 1886.. 


Elections. Mandamus. Liquor. Ordinary. Attach- 
ment for Contempt. Jurisdiction. Before. Judge Hutca- 
ins. Oconee County. At Chambers, August 30, 1886, 


Malcolm and others filed their petition for a mandamus, 
alleging that an election had been held in the county of 
Oconee on the 20th of May, 1886, under the provisions of 
the local option liquor law; that the result of the election 
was a majority of 42 votes “against the sale;” that the 
ordinary had consolidated the returns; that no contest 
had been filed; that sixty days had elapsed, during which 
time the ordinary had been repeatedly requested to de- 
clare the result of the election as required by law; and 
that he failed and refused to do so. They prayed a man- 
damus requiring him to do so. The mandamus nisi was 
made returnable on the 28th day of July. 
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The ordinary set up as a defence in his answer that the 
face of the returns showed a majority of 42 “against the 
sale,” though he had not consolidated the returns; that 
the law vested in him a discretion as to the time when he 
should declare the result of the election; that in the ex- 
‘ercise of that discretion, he had determinéd to declare the 
result so that the law should take effect not earlier than 
September Ist and not later than January Ist, his reason for 
the delay being that there were four whiskey dealers in the 
county who would have to close up at once, while one 
dealer in the town of Watkinsville could continue until 
January 1st; that he thought it best for the county that all 
these dealers should be closed up at the same time, name- 
ly, on the 1st of January; and that he had been asked in 
conversation to declare the result, but no written demand 
therefor had been made. He denied the jurisdiction of 
the superior court to proceed by mandamus in such a 
case. 

Upon this answer (there being no issue of fact), the 
judge ordered a peremptory mandamus to issue, requir- 
ing the ordinary to “forthwith proclaim the result of said 
election, as provided by law.” 

On the 17th of August, the petitioners made an appli- 
cation to the judge, setting forth the fact that the ordina- 
ry had failed to obey the mandamus absolute and praying 
for an attachment for contempt. This application came 
on to be heard on the 25thof August. The answer of the 
ordinary was, that since the mandamus absolute was de- 
creed against him, a petition had been filed with him rais- 
ing certain questions about the legality of two of the pre- 
cincts at which the election was held; and that he had 
acted upon said petition, had thrown out the two pre- 
cincts in question, had found the result of said election to 
be “for the sale,” and had so declared. 

Upon this answer, the judge dismissed the rule nis¢ and 
refused the attachment ; to which the petitioners excepted. 
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Barrow & Tuomas, for plaintiff in error. 


B, E. THRASHER, in propria persona, for defendant. 


BLANDFORD, Justice. 


Under the act of 1885, providing for an election for or 
against the sale of spirituous liquors, the supericr court 
has jurisdiction by mandamus to compel the ordinary to 
declare the result of an election held for that purpose. 
Steward, ordinary, vs. Peyton, decided at the present 
term. But when the mandamus has been granted and 
the ordinary declares the result of such an election, the 
power of the superior court ceases, and it can, only get 
further power in such a case under the provision of the 
act aforesaid upon the petition of one-tenth of the voters 
voting in said election. 

While the superior court may compel the ordinary to 
declare the result of such an election, it cannot compel 
the ordinary to declare any particular result, nor has the 
superior court power to punish the ordinary, as for a con- 
tempt, because he has not declared the result of the elec- 
tion as desired by the relators in the application for man- 
damus. And where the rule for contempt has been heard 
and considered by the superior court and the same dis- 
charged, the relators will not be heard to complain of this 
action of the court. 

Judgment affirmed. 


[ne Greoraia RAriRoaD vs. OLDS. 


1, Where grounds of a motion for a new trial consist of general alle- 
gations of error in long extracts taken from the charge of the 
court, each embracing several principles or several different views 
or modifications of the same principle, without specifying the er- 
rors alleged to exist in said charges, and the bill of exceptions 
assigns error On the refusal of the new trial, this is not such a 
specification of ‘ne decision complained of and the error alleged 
to ex.s! the: cin as is contemplated by the statute. 
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2. Where a person called fora ticket between two named points on a 
railroad, paid therefor, and received from the agent a ticket which 
was of a complicated character and not easily understood by per- 
sons unfamiliar with its use, and having started on his journey 
on board the passenger train of the railroad, was ejected by the 
conductor before reaching his destination, on the ground that the 
ticket which he had did not entitle him to ride between those 
points, but in an opposite direction from his starting point, he 
was entitled to recover damages therefor. And if such ejection 
was accompanied by circumstances of aggravation, such as the 
use of terms of [insult and villification by the conductor, \the 
refusal to put him off when the mistake was first discovered, but 
carrying him to the next station, from which point he had to pro- 
ceed on foot, although old and lame, and his expulsion in the 
presence of others, he would be entitled to recover exemplary 
damages ; and a verdict finding for the plaintiff the sum of $1,000 
was not so excessive as to require the grant of a new trial. 

(a.) The plaintiff had a right, under his contract, to be on the cars 
and to ride the distance between the points the company engaged ° 
tocarry him. He was entitled to proper evidence of the contract 
made with it, and his failure to receive it was no fault of his, but 
of the agent issuing the ticket, and the company had no right to 
eject him from the cars because of the want of such evidence. As 
to these matters, the agent and conductor were each the alter ego 
of the company. 

8. The plea of accord and satisfaction, on the ground that the money 
paid by the plaintiff for the ticket sold to him had been returned 
to him, was of no avail, there being no evidence that, in receiv- 
ing the money, he intended to settle the wrongs done him. 

{a.) This question, as well as all others made by the facts, was fair- 
ly, fully and impartially submitted to the jury by the able and 
lucid charge in which this court is unable to find any error. 


November 23, 1886. 





Practice in Supreme Court. Railroads. Damages. 
Negligence. Contracts. Before Judge Ricuarp H. Cuarx. 
Dekalb Superior Court. March Term, 1886. 





Olds brought suit against the Georgia Railroad to re- 
cover damages for illegally ejecting him from atrain. A 
verdict in his favor for $1,000 was recovered. The de- 
fendant moved for a new trial, on the following among 
other grounds : 
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(1.) Because the verdict was contrary to law and evi- 
dence, and was excessive. 

(2.) Because the court erred in charging the jury as fol- 
lows: ‘If you believe from the evidence that the tick- 
et that this plaintiff applied for and intended to buy was 
a ticket to take him from Stone Mountain to Lithonia and 
return, and that, instead of that, he was given by the 
agent a ticket from Stone Mountain to Atlanta and back; 
and that Olds, the plaintiff, believed that the ticket en- 
titled him to ride to Lithonia—I say, if you believe that ; 
and that he got on the cars to go to Lithonia with such a 
ticket, and that, when the conductor came to him, he pro- 
duced that ticket, and if the conductor objected to that 
ticket, and he informed the conductor that he believed 
the ticket to be one that would take him to Lithonia; and 
you should believe, moreover, that the ride to Lithonia 
did not exceed the number of miles of a ticket ridden on 
from Stone Mountain to Atlanta and back, if he had taken 
that direction; then I charge you the law to be, that the 
conductor had no right, under such circumstances, to put 
this man off, if he had paid for rides for so many miles, 
no matter in what direction, and had so informed the con- 
ductor, and at the time he put him off, he had not ex- 
hausted the number of miles that it called for. That is 
my view of the law as to the rights of this passenger on 
this ticket; provided, you believe, of course, that the tick- 
et was of the nature I have explained to you—based, of 
course, upon what you may believe from the evidence.” 

3. Because the court erred in making the following 
charge tothe jury: ‘The defendant has pleaded what is 
called in law accord and satisfation,—that this plaintiff has 
had compensation for a violation of this contract. The 
plea is founded upon the idea that the plaintiff’s case goes 
entirely upon a contract, the contract being that he bought a 
ticket to ride a certain distance ; that he was not permit- 
ted to ride with that ticket; and that they put him off; 
and that, therefore, he having the right only to sue upon 
























676 © 





SUPREME COURT OF GEORGIA. 


The Georgia Railroail vs. Olds. 


the contract, and having got his money back, he is not 
entitled to recover anything, because that much has been 
settled. As you have already perceived, from the law I 
have given you in charge (if you understood me), that is 
not my understanding of the law applicable to this case, 
My understanding of the law applicable to this case 
is, that this man, under this form of action, and from this 
evidence—if you should believe from the evidence that it 
warrants a verdict in his favor—is entitled to recover for 
being put off this car, under the rules and regulations 
I have given you. If you believe from the evidence that 
he got his money back, the money he got back is only 
what he paid out, and it settles his right of action for a 
simple violation of the contract in not permitting him to 
ride the distance on the road he had contracted for; that, 
of course, is settled; but this part—the part where he says 
they not only made this contract with him, but, under that 
contract, they took advantage of it to commit a wrong or 
tort; and according to my view of the law, the plaintifl 
'- has the right to bring that, notwithstanding he may have 
got his money back that he paid for his ticket.” 

The motion was overruled, and the defendant excepted. 


Jos. B. Cummina; CANDLER, THomson & CANDLER, for 
plaintiff in error, cited : Hutch. Car. §§568, 574,575; 6 Am. 
and Eng. R. R. Cas. 322; 9 Jd. 848; 18 /d. 248, 346; 135 
Mass. 407 ; £6 N. Y. 295; 37 Mich. 342; 68 Ill. 499; 29 O, 
St. 214; Rorer R. Rs. 971; 67 Me. 163 (s. c.16 Am. R. 
339); 26 O. St. 580 (s.c. 13 Am. R. 387); 51 N. Y. 100 
(s.c.4 Am. R. 423); 51 Cal. 425 (s. c. 12 Am, R. 222) ; 
47 Iowa, 82 (s.c. 17 Am. R. 461); 4 Zab. 438; 11 Metce. 
121; 3 Am. R. 480; 71 Penn. St. 432 (s.c.3 Am. R. 4385). 


Harrison & Peepces; J. R. Gray, for defendants, cited: 
Hutch. Car. §$595, 596, 574; 63 Ga. 224, 296; 75 Jd. 51; 
88 Ind. 881; Code, §§2067, 2082, 3066, 3067; 73 Ga. 251, 
149, 596 ; 58 Jd. 111, 216, 461 ; 72 Jd. 292, 896; 67 Jd. 218, 
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503; 70 Jd. 878, 598; 28 Am. R. 442 ; 69 Ga. 13, 226, 246; 
76 Id. 770; 48 1d. 550; 5& Jd. 44,498; 68 Jd.185; 61 Id. 
131; 60 Jd. 404; 65 Jd. 482; 51 Jd. 646. 


Hau, Justice. 


This was an action to recover damages from the defend- 
ant, the Georgia Railroad and Banking Company, for un- 
lawfully and wrongfully expelling plaintiff from its cars, 
on which he was riding as a passenger, and for abusing and 
maltreating him through its agents and servants in effect- 
ing his expulsion. The jury, on the trial, found a verdict 
awarding him one thousand dollars damages. The defend- 
ant made a motion to set the verdict aside, and sought to 
obtain a new trial upon the several grounds taken in its 
said motion, which was refused by the court; it excepted 
to the judgment rendered thereon and brought the case 
here by writ of error. 

1. None of the special grounds, all of whéek are set forth 
in the amended motion, can, with due regard to the statute 
and the various Didislonie of this court, be considered on 
this bill of exceptions; they consist entirely of general 
allegations of error in lengthy extracts taken from the 
charge of the court, each embracing several principles or 
several different views or modifications of the same prin- 
ciple; and while the decisions complained of are plainly 
specified, yet there is no specification of the errors alleged 
to exist therein. The terms of the statute as to this re 
quirement are mandatory. “Such bill of exceptions shall 
specify plainly thz decision complained of, and the alleged. 
error, and shall be signed by the party, his attorney or 
solicitor.” Code, §4251. The failure to specify the error 
alleged would be no more of a compliance with its terms 
than would like failure to specify the decision complained 
of, or for the party or his counsel to sign the same; each 
of these things is essential to the validity of the bill of 
exceptions and the writ of error founded thereon, so far 
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as relates to the particular decision of which complaint is 
made, and the reason for the observance of such impera- 
tive direction is obvious. It was never contemplated by 
the framers of this wise and liberal act that the party 
complaining should haveit in his power to withhold from 
his opponent the real grounds of objection to any decision 
and spring it on him on the final hearing, when he would 
have no opportunity of making preparation to meet and 
answer it. He should know what he has to answer, in 
order that he may not be condemned to loss without a 
hearing, or at least without being notified of what he is 
required to respond to. From the character of the emi- 
nent counsel engaged in this case, we ought, perhaps, to 
attribute this failure rather to inability in any one to per- 
ceive and point out errors in these particular charges than 
to inattention or forgetfulness of the rule, and in the view 
which we shall be compeiled to take of the case, we feel 
less reluctance in making this ruling than we should on 
ordinary occasions, where a rigid enforcement of it might 
deprive parties of clear and unquestioned rights and make 
them suffer from errors of which they failed to take advan- 
tage in the only manner pointed out by the law. 

2. From our previously expressed views of the law ap- 
plicable to such wrongs as those now undergoing investi- 
gation, fortified as these views have been by subsequent 
reflection and further and fuller investigation, we are sat- 
isfied that this plaintiff made such a case as not only au- 
thorized but demanded a recovery of so:ne amount of dam- 
ages, and we think that under his testimony, the jury, if 
they believed him, and this they had a right to do in pref- 
erence to the defendant’s witnesses, did not, by the amount 
of their finding, evince bias in his favor or prejudice against 
the defendant, or that they either misapprehended or dis- 
regarded the explicit and careful instructions given them 
by the court; in short, that the finding was not excessive, 
if they saw proper to adopt, as they unquestionably could 
without impropriety, the plaintiff's theory. 
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The facts necessary to the determination of these several 
questions are, that the plaintiff applied to defendant, agent 
at Stone Mountain, for a ticket to carry him to Lithonia 
and return ; that such a ticket was paid for and, as he sup- 
posed, handed him, and on this he boarded the cars, 
and when he had gone a short distance from the station 
where he got on the train, the conductor came around to 
take up tickets, and upon presenting his, it was discovered 
that he was riding ona ticket from Atlanta to Stone Moun- 
tain, which would have entitled the holder to return from 
Stone Mountain to Atlanta; the conductor thereupon de- 
manded of him his fare and informed him, upon his refusal 
to pay, that he must leave the train. The plaintiff then 
requested to be put off at that point, which he says was 
not exceeding half a mile from the mountain, but accord- 
ing to the conductor, it was two and half a miles from the 
mountain. He was not put off, but carried on to Redan, 
a half-way station between Stone Mountain and Lithonia, 
where there was a turn-out; there was some altercation 
here between the conductor and him, and he was here 
ejected from the cars and compelled to pursue his journey 
on foot ; he was an old man, and quite lame from a wound 
in the foot which he received in the late war; the day 
was hot and oppressive, and to reach his destination he 
was compelled to walk in great pain the distance of five 
miles; he had to purchase a return ticket from Lithonia 
to Stone Mountain. So far, there is no dispute as to the 
facts. The plaintiff showed that the ticket he held had 
been punched by the conductor before it was returned to 
him. On his return next day to Stone Mountain, he pre- 
sented this ticket to the agent there and informed him of 
the mistake that had been made, when the agent promptly 
admitted it and returned the money paid forit. There was 
conflict among the witnesses about punching the ticket by 
a conductor and between the agent and plaintiff, although 
he redeemed it, and about its being the same ticket sold by 
him ; the plaintiff’s account of the matter was corroborated 
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by other witnesses. This was a very complicated ticket, not 
easily understood by sreseaiiitesailien with its use. By 
some of the railroad men, jt was called a “duplex” ticket, 
by others a ticket oti stations, and by the plain- 
tiff and his counsel a “patent ticket.” The point of de- 
parture and of destination was indicated by punching cer- 
tain stations marked ‘on its face, as well as the direction in 
which it was used, The plaintiff, before leaving the train, 
according to his account, and when he left it, was grossly 
insulted and sRockingly villified by the conductor, roundly 
cursed and accused of being an Imposter and, in the cur- 
rent slang ef the day, “a dead beat,” trying to steal a ride, 
and compelled to alight under circumstances calculated to 
give the passengers and others who witnessed the trans- 
action a very bad impression of him as a man, and to 
wound and mortify him deeply. All this contumely and 
abuse were denied by the conductor and his assistants. 

It is undeniable that the plaintiff, under his contract, 
had a perfect right to be on the cars and to ride the dis- 
tance between the points the company engaged to carry 
him; he was entitled to proper evidence of the contract 
he made with them; it was no fault of his that he did not 
receive it, but of the agent issuing the ticket, and the com- 
pany had no right to eject him from the cars because of 
the want of this evidence; so far as respects these matters, 
the agent and the conductor was each the alter ego of the 
company—in fact, the company itself. The plaintiff was 
wronged by the expulsion, and was entitled to his action 
and torecover. It did not concern him that the conductor 
was carrying out the reasonable regulations of the company, 
and that his action was such as they were in reason and 
justice bound to approve in removing him in a decorous 
and proper manner from the cars; his rights were certainly 
violated, and they failed in the performance of their duty 
to him by breaking their contract; had there been nothing 
more than a breach of this contract, and a violation of the 
duty growing out of it in consequence of the mistake of the 
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agent in selling the ticket, while this could not have de- 
feated the action, it would have had great influence in 


mitigating the damages. But when to this are added other | 


wrongs and violations of rights and duties; when he was 
insulted and villified by their agents while under their pro- | 
tection; when they failed to exercise the “ extraordinary | 
diligence ” which the law requires at their hands for his | 
safety and comfort,—surely these are circumstances entit- | 
ling him to compensatory damages, as well for wounded | 
feeling as for the inconvenience, pain and suffering for this | 
wanton and cruel violation of his rights by the conductor 
and his assistants ; and if the jury believed these facts, they | 
were authorized, in addition, to give vindictive damages) 
to deter him from the repetition of similar offences. 

These positions are sanctioned by many cases, net only 
of our own but other courts. Zhe City and Suburban 
Rwy. vs. Brauss, 10 Ga. 368; Atlanta & W. P. &. BR. vs. 
Condor, October term, 1885 (75 Ga. 51); Lake Erie & 
Western Rwy. Co. vs. Fix, 88 Ind. R. 381, 388, 389 ; Phil- 
adelphia, Wilmington & Baltimore R. KR. Co. vs. Larken, 
47 Md. R. 155 (28 Am. R. 442); Hutchinson on Carriers, 
§§595, 596,574, and the numerous cases and sections of our 
own code cited on the full and ample brief of counsel for 
the plaintiff in the action. 

8. The plea of accord and iaiiiiaati of the company, 
founded on the return of the money paid for the ticket 
sold the plaintiff, was not strenuously urged on the argu- 
ment before this court, and had it been, we are of opinion 
that it would have proved unavailable. There is not the 


slightest evidence that the plaintiff either proposed or in- 


tended, by the receipt of this money, for the payment of 
which he got no consideration, at least not that for which 
he bargained, to settle the wrongs he has received from 
this company through its agents. This question, as well 
as all others made by the facts, was fairly, fully and im- 
partially submitted to the jury by the able and lucid 
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charge of the Hon. Richard H. Clark, in which we are 
unable to find any error, after the most careful considera- 
tion and close scrutiny which we have given it. 

Judgment affirmed. 


WALKER et al. vs. THOMASON ef al. 





Where, in 1875, a man applied for and obtained a homestead, alleg- 

| ing that he was the head of a family consisting of himself and 

x daughter, and the property having been levied upon, he interposed 

'" a claim thereto; and where on the trial it was shown by the claim- 
ant himself, and not controverted, that at the time he made the 
application and when it was allowed, his daughter had been mar- 
ried, and her husband had deserted her; that she was then living 
in Cobb county, while the applicant lived in Dekalb county; and” 
that in the fall of 1875, she moved to her father’s house, and re- 
mained there ever since to the time of the trial, such homestead 
was illegal, and a verdict in favor of the claimant was contrary to 
law, and a new trial should have been granted on that ground. 

November 9, 1885. 


. Homestead. Verdict. Before Judge Ricuarp H. Cuiark. 
Dekalb Superior Court. March Adjourned Term, 1886. 

















Reported in the decision. 
J. E. Mozgty, for plaintiffs in error. 
H. C. Jones; ALEXANDER & TURNBULL, for defendants. 


BLANDFoRD, Justice. 





A certain tract of land was levied on by executions in 
favor of plaintiffs in error against defendant in error, which 
was claimed by defendant, as head of a family, as being 
exempt from levy and sale by reason of the fact that the 
same had been set apart as a homestead. On the trial of 
the case, it was shown that the defendant had applied to 
the ordinary of Dekalb county as the head of a family 
consisting of himself and his daughter, Sarah Jenkins. 
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The ordinary approved the application and the property 
claimed was set apart; this application was made and 
allowed in September, 1875. It was proved by the claim- 
ant, and there was no proof or testimony to the contrary, 
that.at the time ‘he ‘made ‘the application and when the 
same was allowed, his daughter, Sarah Jenkins, had been 
married and her husband had deserted her; that she was 
then residing in Cobb county, the applicant living in De- 
kalb county; and that in the fall of the year 1875, after 
the homestead had been allowed, she moved to her father’s 
house and has remained there ever since. 

The jury found a verdict in favor of the claimant. The 
plaintiffs moved for a new trial, which was denied by the 
court, and they bring the case here, assigning as error the 
refusal of the court to grant the new trial on the grounds 
taken in the motion therefor. 

Was the verdict of the jury contrary to the law and 
without evidence to support it? We think that it was. 
It is clearly shown by the testimony of the claimant that 
he was not the head of a family when he applied for or 
when the homestead was allowed, and there is no proof to 
thecontrary. Theconstitution of 1868, and the acts passed 
in pursuance thereof, allowed to “each head of a family,” 
etc., “an exemption and homestead,” etc. A single person 
who had no family was not entitled thereto. The act of 
1869, pp. 23 and 24, code of 1873, §2005, enacts that every 
one who claims a homestead should act in perfect good 
faith, and h2 who is guilty of willful fraud shall not have 
the benefit of the homestead ; and this is so even though the 
party was constitutionally entitled to the homestead. 
What is to be said of one who is not entitled to the home- 
stead, but who represents himself to be the head of a family 
consisting of himself and daughter, when in fact he has 
no such family? It seems to us that this is a palpable 
fraud, and that under the act of 1809 above referred to, 
he loses the benefit of the homestead, if one can lose 
that which he never had. The act of the ordinary in ap- 
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proving the homestead, under the facts of this case, was a 
mere nullity; to give vitality and force to the act of an 
ordinary in allowing a homestead, the party seeking the 
same must be entitled thereto by virtue of the constitution; 
he must be the head of a family, or guardian or trustee of 
a family of minor children ; and when this is not so, there 
is no power vested in the ordinary to make the homestead, 
and if he does so, itis merely void. Hence, we are of the 
opinion that the homestead allowed to Thomason was no 
homestead sufficient to protect the property set apart from 
the judgments and executions of the plaintiffs in error, 
and that a new trial should have been granted because the 
verdict of the jury is contrary to law and without evidence 
to support it. 

Judgment reversed. 





















TROTTI vs. WyLty & GREENE. 











A proceeding by possessory warrant is summary and harsh and in 
derogation of common law, and the statute authorizing it should 
be strictly construed and closely followed. Unless it clearly ap- 
pears that the defendant acquired the possession in one of the 
modes inhibited by the act of the legislature, there is nothing for 
the proceeding to rest on. Under a possessory warrant there is 
no question as to the title or as to the right of possession, but the 
sole question is as to the manner in which the possession has been 
obtained by the defendant. Therefore, where one deposited a 
note fora debt, and subsequently received possession of such note 
from the creditors for collection, giving them a receipt therefor, 
and where the title to the note and the balance due on the debt 
was in dispute, a possessory warrant was not the proper remedy 
to recover possession of the note. Ifit had been converted after 
its delivery, trover could be brought for it, and if necessary, 
bail could be required. 

(a.) This case differs from that of Meredith vs. Knott & Hollings- 
worth, 34 Ga. 222. ‘ 

October 19, 1886. 

















Possessory Warrant. Actions. Trover. Before Judge 


MarsHatt J. Cuarke. Fulton Superior Court. March 
Term, 1886. 
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Reported in the decision. 
T. P. WestMorELAND, for plaintiff in error 


Jackson & Kine, for defendants. 


Hatt, Justice. 


Wyly & Greene sued out a possessory warrant against 
Trotti, and in their affidavit to obtain it alleged that the 
promissory note they sought to get possession of was 
“taken, enticed or carried away by the de‘endant, either 
by fraud, violence or other means,” from their possession ; 
or that such note, “having recently been in their quiet. 
peaceable and legally acquired possession, had disappeared 
without their consent and, as they believe, had come intc 
defendant’s possession under some pretended claim and 
without lawful warrant or authority.” On the hearing 
before the justice of the peace, he awarded the possession 
of the note to the plaintiffs, and the defendant carried the 
case by certiorari to the superior court, where this judg- 
ment was sustained, and for the purpose of reviewing it, 
this bill of exceptions was taken and writ of error to this 
court was prosecuted. 

The contention between the parties relates to two sub- 
jects. The plaintiff in certiorari, who is the plaintiff in 
error, insists that Wyly & Greene were never in the legal- 
ly acquired possession of the note, and if they were, that 
it did not disappear from their possession without their 
consent, but that they delivered it to him for collection 
and took his receipt to account therefor; and that he did 
not obtain possession of it by fraud, or in any of the other 
methods prohibited by the statute, but with their full 
knowledge and consent for a legitimate and lawful pur- 
pose. 

1. This proceeding is summary and harsh and in der- 
ogation of common law, and the statute authorizing it 
should be strictly construed and closely followed. Unless 
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it clearly appears that the defendant acquired the posses- 
sion in one of the modes inhibited by the act of the legis- 
Jature, there is nothing for the proceeding to rest on. 
This is evident both from the preamble and title of the 
original act, approved December 25th, 1821, (Cobb’s Dig. 
590) and the terms of the enactment; its purpose was, ac- 
cording to the title, to prevent the taking of the possession 
of personal property by “fraud or evidence,” and thisis em- 
phasized by the preamble and by the provision which re- 
Stricts the evidence on the hearing to “the question of 
possession in a summary way.” In Mann vs. Waters, 30 
Ga. 207, 209, it was distinctly laid down that, under this 
statute, there was no question as tw title nor as to the right 
of possession ; that the sole question is as to the manner 
in which the possession has been obtained by the defend- 
ant. If it turns out to have been obtained in any of the 
several ways prohibited by the statute, it must be restored 
to the person from whom it has been taken in such im- 
proper manner. On the other hand, if it is not shown to 
have been acquired in one of the modes specified by the 
statute, it cannot be restored to the party complaining, as 
we held in King vs. Ford, 70 Ga. 628. Weare not aware 
_ of any decision of this court which conflicts with these 
rulings. The case of Meredith vs. Knott & Hollingsworth, 
34 Ga. 222, does not, as we conceive, contravene anything 
decided in the cited cases; it turned upon its peculiar 
facts, which were pointed out by Lyon, J., who delivejed 
the opinion of the court, and who said, “When the real 
and important question made by this record, and that is, 
whether possessory warrant was a proper proceeding for 
the recovery of the possession of property in a case like 
this, was presented to the court, the question was dis- 
tinctly put by the court to the counsel, whether there was 
any question as to the title to the property involved in 
the proceeding, and it was distinctly stated by the coun- 
sel for both parties that there was not. The title then be- 
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ing conceded to be ia the plaintiffs in the warrant, the 
only question before the court was, whether the possession, 
under the circumstances, could be settled by possessory 
warrant, or rather, whether a possessory warrant was a 
proper and sufficient remedy? We are clear that it is- 
After the plaintiff had purchased the cutton and depos- 
ited it with the defendant, his possession was that of the 
plaintiff. They had a right to go and take it whenever 
they chose; but when this was denied, and the defend- 
ant refused to let them have it, the possession was changed, 
and that of Meredith was wrongful, tortious and fraudu- 
lent; and in all such cases, we hold that a possessory war- 
rant is the proper remedy.” We remark, that while this 
case reaches the very verge of the grounds upon which 
such a proceeding is authorized by the law, yet we do not 
undertake to say that it violates or transcends them. It 
is enough for our present purpose that the case under 
consideration is just its opposite in its most important facts. 
There was here a dispute as to the title of the paper 
sought to be recovered; the defendant deposited it with 
the plaintiffs for a debt he made with them, which he in- 
sisted had been satisfied and paid off by him, except a 
small balance which he tendered them and which they_. 
refused to accept; they denied that this amount tendered 
was the correct balance due on their mutual dealings. 
When these alleged payments and this tender were made, 
whether before or after the defendant got the note from 
the plaintiffs that he might collect it for them and account 
for the proceeds, does not clearly appear, nor is it material 
that it should; it is sufficient that this state of facts ex- 
isted at the time the warrant was issued. Here there was 
a question, not only as to the title, but as to the right of 
‘the possession, which distinguishes the case from MMere- 
dith vs. Knott & Hollingsworth, upon a demand made on 
the defendant by the plaintiffs for the note and his refusal 
to comply therewith ; the plaintiffs might institute trover or 
the statutory remedy substituted for that action, and if 
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they, for any of the reasons set forth in the law, appre- 
hended that it would not be forthcoming to answer the 
judgment that might be rendered, they could secure them- 
selves by holding him to bail. In such an action, the ques- 
tion really made by this record can be investigated and 
settled, but we have seen that this is not admissible under a 
possessory warrant proceeding. There is and can be in 
this case no question as to the way in which the defendant 
acquired possession of the paper in controversy; he ob- 
tained it with the full consent of the plaintiffs, as was shown 
by the receipt he gave for it; whether he converted it wrong- 
fully relates not at all to his manner of acquiring its pos- 
session ; itis enough that he did not obtain possession in 
any of the ways which by the statute would subject him to 
the remedy to which the plaintiffs resorted. This being 
our view of the law, we think there was error in refusing 
to sustain the certiorari. 

Judgment reversed. 


GILMER vs. THE City oF ATLANTA. 
(Blandford, J., did not preside in this case, because of indisposition.] 


. Where suit was brought against a municipal corporation, for dam- 
ages incurred by reason of certain roots of a tree having been neg- 
ligently left projecting above a sidewalk, in which roots a foot of a 
pedestrian at night was caught, causing her to trip and fall, and 
injuring her, it was admissible to show by another person that he 
was tripped and thrown down some days previously by the ame 
roots at the same place. / 

(a.) In cases of doubt as to the admissibility of evidence, the current 
of authority in this State is to admit it and leave its weight and 
effect to be determined by the jury. 

2. There was no error in rejecting the opinion of a witness that a per- 
son could easily trip over the roots on the sidewalk on a very dark 
night. 

October 12, 1886. 


Municipal Corporations. Streets and Sidewalks. Evi- 
dence. Before Judge MarsHaLt J. Cuarke. Fulton Supe- 
rior Court. March Term, 1886. 
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On March 11, 1884, Mrs. Gilmer brought suit against 
the city of Atlanta to recover damages for a personal in- 
jury caused by falling over certain roots which projected 
across the sidewalk on one of the streets, and which were 
alleged to have been negligently left there by the city. 

On the trial, the jury found for the defendant. The 
plaintiff moved for a new trial, on the following among 
other grounds: 

(1)-(2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because the court excluded evidence of a witness 
to the effect that he had fallen at night over the place at 
which the plaintiff fell prior to or about the same time. 

(4.) Because the court excluded the evidence of another 
witness who, after stating the condition of the roots, added, 
«One could very easily trip on them on a very dark night.” 

(5.) Because the court erred in the manner of polling 
the jury. 

The motion was overruled, and the plaintiff excepted. 


Hoxe & Burton Smrru, for plaintiff in error. 


J. B. Goopwin; J. T. Penpueton, for defendant. 


Jackson, Chief Justice. 


Mrs. Gilmer sued the city of Atlanta for damages in- 
curred by reason of certain roots of a tree having been 
negligently left projecting above the sidewalk, in which, 
at night, her foot was caught and she was tripped up and 
fell, injuring herself badly thereby. The jury found against 
her, and on the denial of a new trial, she excepted, and 
brought her case here. 

1. We think her entitled to a new trial on the ground 
that evidence by another person, that he was tripped up 
and thrown down some days before by the same roots at 
the same place, was rejected. There are two lines of de- 
cisions on the point, one that the evidence is admissible ; 

v 77—44 





| 
| 
| 


— 


690 SUPREME COURT OF GEORGIA. 


Gilmer vs. The City of Atlanta. 


the other that it is not. The current of opinion in this 
State by this court is, that what sheds light on the truth of 
the transaction should goto the jury ; that the doors should 
be open rather than shut to testimony ; and that, in doubt- 
ful cases, the doors should always open, letting the jury 
pass upon the effect and weight to be given to such evi- 
dence. ° 
The fact that another fell from the same cause is cer- 
tainly a circumstance that the sidewalk will occasion falls; 
and that it occurred within a few days of that of plaintiff, 
renders the circumstance stronger as bearing on the issue 


‘she makes and which is on trial. What weight the jury 


may give it, we do not know. Whatever it may be, our 
view of the law of our State entitles her to have it. 

2. The opinion of the witness was properly rejected. 
It is for the jury to determine from facts the condition of 
the sidewalk; it is not the sort of issue on which opinion 
of witnesses can aid the jury in determining, and the court 
properly rejected it. 

We forbear to pass upon the question which arose on 
the polling the jury. Having directed a new trial on an- 
other point, and that being a point not likely to arise again 
on the new hearing, it becomes unnecessary to decide it. 
Nor do we pass upon the merits of the case or indicate 
any judgment thereon, for the reason that the case is again 
to be tried, and it ought to be tried de novo on facts, free 
from any opinion of: this court on these facts, which may 
be supplemented by and wear a different face from, those . 
that may be added. 

For plaintiff in error: 2 Thompson on Negligence, 801 ; 
32 Vermont, 591; 11 Hun. 217; 42 Ill. 169; 52 N.H. 
401; 33 Conn. 57; 55 Me. 439; 27 Conn. 631. 

For defendant: 2 Thompson on Neg. 801; 1 Greenleaf, 
§52; 1 Gray, 510; 6 Cush. 396; 39 Me. 506; 52 Barb. 
267; 7 Am. & Eng. Cor. Cas. 103; 23 N. J. L. 260; 9 


Allen, 181; 107 Mass. 334; 44 N. H. 419; 46 Vermont, 
135. 


Judgment reversed. 
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Face et al. vs. DONALDSON. 


An abbreviation in the bill of exceptions of documentary evidence, 
heard by the chancellor on an application for injunction, unless by 
consent of parties, is no substitute for copies in full. 


February 8, 1887. 


Practice in Supreme Court. 


The bill of exceptions recites that the defendant read in 
evidence a deed from L. F. Patterson, sheriff of said 
county, toJ. E. Donaldson to the premises in dispute, dated 
July 7th, 1885; also a justice court fi. fa. upon which that 
deed is founded, in favor of J. E. Donaldson, bearer, vs. H. 
W. Wilson, issued from the justice’s court of the 914th 
district, G. M., dated September 17th, 1879, for the sum of 
$100.00 principal, and $53.10 interest to date of judgment, 
and $2.40 cost, on which was an entry of nulla bona, dated 
May 19th, 1885, signed F. B. Wimberly, constable, and of 
a levy by the same constable on the property in dispute, 
dated May 30th,1885; . . . alsoa bond for titles from 
T. B. Hunnewell to Hardy Winfield Wilson, dated No- 
vember 10th, 1874, conditioned to make said Wilson title 
tothe premises in dispute upon the payment of four prom- 
issory notes of $100 each, of the same date as the bond, 
and due January Ist, 1875, November 1st, 1875, December 


1st, 1875, and January 1st, 1876, with 12 per cent. interest 
from date. 


D. A. Russet, for plaintiffs in error, 


O. G. GurLEY; Dona.tpson & Hawes, by J. H. Lumprry, 
tor defendant. 


BLeckKtey, Chief Justice. 


The application was for an injunction. The controversy 
involved title to the premises to which the deed, the levy 
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and the bond for titles related. The injunction was de- 
nied generally; whether upon questions of law, or of fact, 
or of law and fact combined, does not appear. With all 
the evidence, this court might know how the application 
ought to have been decided; without it all, there is much 
more danger of mistake. A mere description of the miss- 
ing documents is not sufficient. 63 Ga.345. It has been 
ruled that ex parte abbreviation of writing will not suffice 
in lieu of complete copies. 72 Ga. 215. This ruling was 
made upon a brief of evidence, but it applies equally to 
documents introduced on the hearing of an application for 
injunction. See rule 10 of this court. 

The motion of the defendant to dismiss the writ of error 
is granted. 

Writ of error dismissed. 


THOMPSON e¢ al. vs. THOMPSON. 


1, An administrator cannot, without an order from the ordinary, 
legally sell a promissory note, payable to his intestate, which has 
come to his hands as assets. By selling without such order, 
he renders himself liable for the value of the note, as he would 
for the value of any other personalty illegally converted or dis- 
posed of. And if he exchange a note for one more valuable, he be- 
comes liable, at the election of the beneficiaries of the estate, for 
the value of the latter in lieu of his liability for the former. Such 
dealing however, will not render him a guarantor of ei‘her note 
beyond its actual value. f 

» Where several distinct matters involving diligence are presented 
to the jury, while it is proper to charge a general principle appli- 
cable to them all, yet if a specific charge, which is legal, apt and 
precisely adjusted to one of them, be requested, it is proper to give 
the latter also, if it would materially aid the jury in applying the 
general principle to this one of the several matters for their con- 
sideration. 

. Where the non-production of a note is not the sole fact in evidence 
bearing on the question of payment, there is no occasion to charge 
the jury on any presumption that would arise or not arise from 
that fact alone. 
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4, The duty of an administrator to pay taxes at his peril depends 

upon whether he has or ought to have the money with which to 
do it. 
The inventory required by law to be made and returned by an 
administrator is partly for information of creditors of the estate; 
and where the administrator of one of the creditors is sued for fail- 
ing tocollect from the administrator of the debtor, the inventory 
made and returned by the latter is admissible in evidence to 
show means of information of which the former might have availed 
himself touching the debtor’s estate and the particular property 
of which it apparently consisted. 

. Whether a deed between strangers to the cause on trial was 
improperly admitted in evidence (neither the deed nor any recital 
of its contents being in the record), is not decided. 

Neither the rejection nor admissicn of immaterial evidence is cause 
for new trial. 


. No error appears in the charge of the court set out in the 13th 
ground of the motion. 


An administrator who is a debtor of the intestate, either individ- 
ually or as surviving copartner, is chargeable, as administra- 
tor, with the amount of such debt; and the statute of limita- 
tions will not protect him against accounting for it so long as he 
remains accountable for assets generally.* 


March 5, 1887. 


Administrators and Executors. Sales. Charge of Court. 
Presumptions. Taxes. Practice in Supreme Court. Evi- . 
dence. Partnership. Debtor and Creditor. Before Judge 
Boynton. Upson Superior Court. January Term, 1886. 


To the report contained in the decision, the following is 
added in connection with the second, eighth and ninth 
divisions thereof: 

Among the defences set up were the statute of limita- 
tions, and that the firm of E. B. & D. S. Thompson (E. 
B. being the defendant) bought and paid for the proper- 
ty set out in the bill; that they were not indebted to the 
decedent at the time of his death; and that no note or 
other indebtedness of said firm ever came into his hands 
as administrator. 


*See. 8 Am. Dec. 478; 62 Jd. 396; 1 Am. R. 254, 
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The jury found for the defendant. The complainants 
moved for a new trial on numerous grounds, only three of 
which need be stated more fully than they are set out in 
the decision. They were substantially as follows: 


(1.) Because the verdict was contrary to law and evi- 
dence. 


(2.) Because the court refused to charge as follows : 
“If defendant had a note on T. P. Holloway, and if he 
traded this note for a rent-note which he could, by the 
exercise of ordinary diligence, have collected, then he 
would be liable for that note with interest.” [The general 
charge of the court contained the following: 


“Tt is the duty of an administrator to exercise all due diligence in 
hunting up all the assets of the estate of his intestate, and if, after all 
reasonable diligence in trying to find and possess himself of assets, if 
such exist, he fails to find any such assets, then he would not be re- 
sponsible for what did not come into his hands, or which he could 
not find or obtain after diligent effort to find them. If notes and 
accounts, or other evidences of debt, came tothe hands of the defend- 
ant, as administrator, then he was bound to place in suit every debt 
due the estate which he may reasonably expect to recover, and if, by 
his neglect or indulgence, the debt is barred by the lapse of time, or 
is otherwise lost to the estate, he is responsible for such loss as may 
occur by reason of his neglect or indulgence. For it was his duty to 
exercise the utmost diligence in collecting up the debts due his intes- 
tate, and the defendant would be authorized to employ and pay attor- 
neys for bringing suit, and pay fees out of estate. The defendant had 
the legal right to sue, in his individual name or as administrator, debts 
which belonged to his intestate’s estate. The question is, did the de- 
fendant exercise that diligence in his effort to collect the debts due the 
estate, which I have charged you was his duty to do? In determin- 
ing the question of diligence on part of the defendant, you can con- 
sider the condition of the country, the pecuniary condition of the 
debtors, the reasonable prospects of making collections by suit, the 
liens and judgments against property of the party owing the debt, 
and all the evidence introduced before you tending to illustrate the 
diligence or negligence on part of defendant in his efforts to col- 
lect the debts due this estate. . . . If you should find that the 
defendant, as administrator, had a note on one party and exchanged 
it for an evidence of debt on another, and you should find that the 
debt was lost by reason of the exchange, or if you find from the evi- 
dence that the note he first had, or the one received in exchange, 
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could have been collected by the exercise of all proper diligence on 
the part of defendant, you would be authorized to find against the 
defendant for the amount, if any, thus lost to the estate. You should 
look to the whole evidence submitted to you, and if you find that any 
notes, accounts or evidences of debts due the estate of defendant’s 
intestate went into defendant’s possession or control, then you should 
look to the evidence and find whether any one or more of such debts 
was lost by the failure of the defendant to sue or prosecute suits on 
the same, or by the defendant’s failure to pay taxes on the assets in 
his hands, or whether any one or more of said debts were lost for want 
of all proper and reasonable diligence on part of defendant in his 
effort to collect any one or more of such debts ; and if you should find 
from the evidence that any one or more debts were lost for any of 
these reasons, then you would be authorized to find against the de- 
fendant for principal and interest of such debts. But if you find 
that the defendant exercised all proper and reasonable diligence in 
his efforts to collect such debts, if any, which came into his control 
as administrator, and failed to collect any such debts, then you 
would be authorized to find for the defendant on this issue, unless 
you find that the defendant has made collections for which he has 


not accounted.’’] 

(3.) Because the court charged as follows: “In arriving 
at a conclusion on this issue, you should look to all the 
evidence, whether or not there was sucli:a note or debt as 
that claimed by complainants, whether paid, and what 
negotiations were pending about same; if such a note, 
when and where was it last seen; what were the movants 
(%) of him who is alleged to have had it, when and where 
he died; the failure to produce said note, if any, by those 
who are claimed to have had it,—and say, from all the 
evidence, whether it appears with reasonable certainty 
that there was a note or evidence of debt or liability for 
which defendant was bound,in existence and unpaid at 
the time of W. W. Thompson’s death.” 


Joun D. Stewart; ALLEN & TistneER; Joun I. HALL, 
for plaintiffs in error. 


A. M. Speer; J. A. Hunt; M. H. Sanpwicu; J. A. Cor- 
TEN, for defendant. 
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BLEckKLEY, Chief Justice. 


This was a bill filed by certain heirs and distributees of 
an intestate, who died a citizen of Kentucky. There was 
an administration there upon his estate, and also one in 
Georgia upon his effects in Georgia. This bill was filed 
against the Georgia administrator for an account, and the 
claim set up in it consisted of two classes of debts: (1), 
those which the testator left owing to him by persons in 
Georgia other than the administrator; (2), a certain debt 
which it was claimed was due from a former partnership 
of which the Georgia administrator was the surviving part- 
ner. The general questions made were, whether the de- 
fendant, as administrator, had used proper diligence to 
collect as against those other debtors; whether there was 
a debt by note against the partnership of which he was 
the survivor; and whether, if there was such a debt un- 
paid at the time he took the administration, he would be 
responsible for it in his character of administrator, the bill 
being filed against him in that character. 

1. At the trial, it appeared that there had been a change 
of a certain note from a debt due by two persons to a 
note payable to the administrator, signed by another per- 
son. It further appeared that this second note had been 
exchanged for a third, and that only a small amount had 
been collected on this debt. The complainants requested 
the court to charge to the effect that the adyninstrator had 
no power to sell a note belonging to the intestate which 
came to his hands as assets; and that if he did so, he would 
be a guarantor of any note that was taken for it; and that 
if he exchanged the second note for a third, he would be 
a guarantor of that note. The court declined to give such 
instruction to the jury ; and the motion for a new trial is 
founded in part upon that refusal. 

In respect to this point, we rule as follows: An admin- 
istrator cannot, without an order from the ordinary, legally 
sell a promissory note, payable to his intestate, which has 
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come to his hands as assets. By selling without such order, 
he renders himself liable for the value of the note, as he 
would for the value of any other personalty illegally con- 
verted or disposed of. And if he exchange a note for one 
more valuable, he becomes liable, at the election of the 
beneficiaries of the estate, for the value of the latter in 
lieu of his liability for the former. Such dealing, how- 
ever, will not render him a guarantor of either note beyond 
its actual value. 

Looking at the legislation of Georgia upon the subject 
of disposing of choses in action by an administrator, we 
think it clear that where an administrator has doubtful or « 
insolvent notes to sell, he ought to apply to the ordinary 
for leave to sell,and make thesale publicly. Code, §2558, 
He has no right to enter upon a course of trade with such 
assets in hisown way. It may be that where a note, still 
in the channels of commerce, comes to the hands of an ad- 
ministrator, and he wants to realize onit, he could endorse 
it, treating it as worth its full amount, and getting that 
much for it. It may be that he could pass title to it under 
Georgia law, just as he could under English law; but the 
question before us relates to dead paper, not paper in cir- 
culation. It comes within the very words of the statute, 
and ought not to be offered for sale, nor the title to it 
relinquished, nor any attempt made to pass the title to 
another, save in the mode prescribed by the statute. 

2. Another request, made in writing, to charge the jury, 
which the court declined to give, was to the effect that 
if the administrator could have collected this third note 
by the exercise of ordinary diligence, he would be liable 
for the amount of that note. The reason for declining this 
request was that the judge thought the general charge 
covered it. It is not controverted that the request of itself 
was a proper one; but as the principle was embraced in 
the general charge, it is thought that that is a sufficient 
reason for not giving the request. We think not, and rule 
to this effect: Where several distinct matters involving 
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diligence are presented to the jury, while it is proper to 
charge a general principle applicable to them all, yet ifa 
specific charge, which is legal, apt and precisely adjusted 
to one of them, be requested, it is proper to give the latter 
also, if it would materially aid the jury in applying the 
general principle to this one of the several matters for 
their consideration. 

Now, law is not only to be submitted to the jury, but it 
is to be applied by them; and where its application is ma- 
terially aided by a specific request, there seems as much 
reason to give that request as to give the principle; and 
* looking to the evidence in this case, we have no doubt 
that the request was a proper one. It was bringing the 
general principle down to this specific instance; and the 
jury would have been helped materially by having the 
very words of this request delivered to them as a part of 
the charge of the court. A large part of the pressure of 
the case was upon this one paper. 

3. Another request to charge was made, which set out 
the effect of not producing the alleged note against the 
partnership, of which the administrator was the surviving 
copartner. The proposition laid down was, that the non- 
production of the note would not be evidence of payment ; 
and some further matter was contained in the request. 
The declining of that request was proper, because there 
was no need to state what would be the effect of the non- 
production of the note, standing alone; ther¢ were other 
facts that made a charge upon its non-production as a 
single, solitary fact, altogether inapplicable to the case. 
Where the non-production of a note is not the sole fact in 
evidence bearing on the question of payment, there is no 
occasion to charge the jury on any presumption that would 
arise or not arise from that fact alone. 

4. Another request to charge was that it was the duty 
of the administrator to pay taxes, and that he would be 
responsible for the consequences of not doing so. The per- 
tinency of the request was this: The administrator had 
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brought certain actions against the debtors of the estate; 
and one of them had been dismissed for the non-payment of 
taxes, under a statute which was for a while considered to 
be avalid law of Georgia. Another one of the actions 
was dismissed, without perhaps stating the cause of the 
dismissal, yet leaving it inferable that it also may have 
been dismissed for the same reason; and the complainants 
wanted the court to instruct the jury that it was the duty 
of the administrator to pay taxes, and that if he did not 
pay them, he was liable for the consequences. The duty 
of an administrator to pay taxes at his peril depends upon 
whether he has or ought to have the money with which 
to do it. There is great doubt, under the evidence, wheth- 
er the administrator had any available assets to pay taxes 
with unless he was a debtor to the estate. If he was real- 
ly a debtor in the amount claimed, he would be treated as 
having assets. But apart from that resource, his command 
of assets seemed to be quite limited ; and we think he was 
not to pay taxes unless he had the means to pay them, or 
was chargeable in some way with having the means. So 
this request was properly declined, the qualification as to 
means not being embraced in it. 

5. One of the debtors to the estate was dead, and the 
legal representative of that estate had returned an inven- 
tory, according to law, embracing certain property as be- 
longing to the deceased. That inventory was offered in 
evidence in this case, and was excluded. Upon that point 
we rule this: The inventory required by law to be made 
and returned by an administrator is partly for information 
of creditors of the estate; and where the administrator of 
one of the creditors is sued for failing to collect from the 
administrator of the debtor, the inventory made and re- 
turned by the latter is admissible in evidence to show 
means of information of which the former might have 
availed himself touching the debtor’s estate and the par- 
ticular property of which it apparently consisted. 

Of course this inventory would not be conclusive that 
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there were assets, or of what the assets consisted; but the 
very object in making it was in large part to inform the 
creditors of the estate as to what the administrator pro- 
posed to administer; and being upon the public records 
it was the duty of this administrator now sued to look at 
it, or otherwise to become acquainted with its contents. 
He ought to have looked into the condition of the estate 
against which he had claims; and a part of that investi- 
gation would have been to examine the inventory, and we 
do not see any reason whatever for its exclusion. It ought 
to have come into this case for what it was worth, as evi- 
dence to show that he was put upon notice that the effects 
mentioned in the inventory were being treated as assets. 
It seems to us impossible that there could be any legal 
reason why it should not be relevant for that purpose. 

6. One ground of the motion for a new trial was, that a 
certain deed between strangers to this case was admitted 
in evidence, and to see that deed, we are referred by the 
motion to the brief of evidence; but there is no such deed 
in the brief; and though from a statement of the judge 
found in the record, he thinks it was admitted in evidence, 
it is very doubtful whether it was; indeed, looking at the 
brief and finding it absent. we can be almost sure that it 
was not. So we say simpity this: Whether a deed be- 
tween strangers to the cause on trial was improperly ad- 
mitted in evidence (neither the deed nor any recital of its 
contents being in the record), is not decided. It looks to 
us, under the facts, that such a deed would not be admissi- 
ble; but of course we rule nothing on the point. 

7. Another ground of the motion for new trial complains 
of the rejection of certain evidence tending to show that 
this administrator, when he visited Kentucky, manifested 
by his conduct a disposition to avoid the family of which 
complainants are members, a family related to him by 
blood. The evidence of his conduct on that occasion was 
probably admissible, simply on the ground that a doubt as 
to admissibility should be given in favor of the evidence, 


- 
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not against it. But we think it is of no sort of importance 
whether it was admissible or not; and we merely rule that 
neither the rejection nor admission of immaterial evidence 
is cause for a new trial. 

8. A part of the charge of the court is complained of, 
as set out in the 13th ground of the motion for a new trial. 
We see no error in that portion of the charge. 

9. An examination of the authorities makes it clear to 
us that an administrator, who is a debtor to the intestate 
individually or as surviving copartner, is chargable as ad- 
ministrator with the amount of such debt; and that the 
statute of limitations will not protect him against account- 
ing for it so long as he remains accountable for assets gen- 
erally. 2 Wms. Ex’rs, top page 1418, bottom page 1310, 
note(i); Shoul. Exr’s & Admr's, §230; 2 Lomax Exr’s, 
230; Ingles vs. Richards, 28 Beav. 366; Freakly vs. Fox, 
9 B. & C. 130; Duffee vs. Buchanan, 8 Ala. 27; Weems vs. 
Bryan, 21 Ala. 302; Leland vs. Felton, 1 Allen 531: Pot- 
ter vs. Titcomb, 7 Grif. 302; Everts vs. Everts, 67 Barb. 577. 
And see code, §2519. In the case before us, the intestate 
was not a member of the firm of which the administrator 
was the survivor. The deceased partner was a brother of 
the administrator. 

We reverse the judgment refusing a new trial, on the 
points discussed in the second and fifth heads of this 
opinion. 

Judgment reversed. 


HoFFMaNn vs. OATES, executor. 


. The verdict is supported by the evidence and not contrary to law, 

. If the general charge substantially covers a request to charge, the 
court need not repeat the charge in the language of the request, ° 
though in writing. 

- An implied warranty of the fitness of property sold for ordinary 
use does not embrace defects discoverable by ordinary care. The 


evidence in this case was sufficient to warrant the charge to this 
effect. 
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(a.) Neither 32 Ga. 704; 36 Id. 648; 45 Id. 580; 47 Jd. 273, nor 59 Jd. 
113, control this point. 
(b.) Damages for bringing the case to this court are denied. 
October 12, 1886. 


Charge of Court. Warranty. Practice in Supreme 
Court. Before Judge Marsnatt J. Oxrarke. Fulton Su- 
perior Court. September Term, 1885. 


Oates, as executor of Baker, deceased, brought an action 
of complaint against Hoffman, on a promissory note, dated 
May 26, 1881, due thirty days after date, for $450. On it 
were two credits, one dated May 27, and one July 26, 
18S1, and the balance was sued for. The defendant 
pleaded failure of consideration, in that the note sued on 
was given for a balance due on horses, which were repre- 
sented to be sound, healthy and reasonably suited to the 
purposes for which they were intended; but that within a 
few days one of them went blind in one eye, another be- 
came totally deaf, and a third became spavined about the 
time the note was given; so that they proved of no value 
to defendant. He also pleaded that the horses were im- 
pliedly warranted to be reasonably suited to the purpose 
for which they were intended#and that the defects already 
stated amounted to a breach of the warranty and damaged 
defendant to the extent of $365. 

On the trial, the plaintiff introduced the note sued on 
and closed. The defendant introduced testimony tending 
to show that he had purchased the horfes from Baker in 
May, 1881, and that within a few days thereafter, the de- 
fects above stated were noted. Witnesses testified what 
they would consider the horses worth in good condition, 
and what with the defects. It did not appear what price 
was put on the horses in the purchase, There was some 
discrepancy in the descriptions by witnesses of the man 
from whom the animals were bought. One stated that 
spavin was a defect easily detected, and that he noticed 
this defect at ‘once on seeing the horse when Hoffman 
bought it from Baker. 
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The jury found for the plaintiff $150 principal and 
$46.37 interest. The defendant moved for a new trial on 
substantially the following grounds, among others: 

(1.) Because the court refused to charge as follows: 
“Tt is not necessary for the defendant to have made ten- 
der and offer to rescind. Hecan set up his defences when 
assailed, and also claim damages by way of recoupment 
without a separate suit..—This was assigned as error 
especially because the counsel for the plaintiff argued to 
the jury that, before the defendant could avail himself of 
his pleas of failure of consideration and recoupment, he 
must show that he offered to rescind the trade; and the 
counsel for the defendant combatted this position. 

(2.) Because the court, after correctly charging that the 
plaintiff impliedly warrants that he has a good title and 
right to sell, and the article must be merchantable and 
reasonably suited to the use intended for it, qualified such 
charge as follows: ‘“Animplied warranty, however, does 
not cover defects which can be discovered by ordinary 
prudence and caution.” [On this subject the court charged 
as follows : “When one sells an article of personal prop- 
erty, he impliedly warrants that it is merchantable and 
reasonably suited to the use intended, and that the seller 
knows of no latent defects undiscovered. ‘Latent defects’ 
means such defects as are hidden. An implied warranty, 
however, does not cover defects which can be discovered 
by ordinary prudence and caution. As to these, the law 
presumes the buyer to exercise hisown judgment. Ifyou 
believe that the consideration of the note sued on was a 
lot of horses; that they were not, at the time of the sale, 
merchantable and reasonably suited to the use intended, 
and that they were so because of defects which were not 
discoverable by ordinary prudence, this would be a good 
defence to the note. If the evidence shows that the con- 
sideration of the note failed entirely, this would altogether 
defeat a recovery. If there was a partial failure, there 


should be an apportionment between the parties according 
to the facts of the case.’ 
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(3.) Because the verdict was contrary to law and evi- 
dence. 


The motion was overruled, and the defendant excepted. 
E. A. Aneter, for plaintiff in error. 
Wa ter R. Brown, for defendant. 


Jackson, Chief Justice. 


This is a suit brought by the representative of a deceased 
livery-stable man egainst another livery-stable man on a 
note for four hundred and fifty dollars, with two credits 
upon it at different times for one hundred and fifty dollars 
each. The jury found the balance due on the note, and 
the defendant, having filed a plea of failure of considera- 
tion and recoupment, because some of the horses were 
worthless, or of less value than he paid for them, and for 
care of them when sick, made a motion for a new trial, 
and on its denial excepted. 

1. The verdict is amply supported by the evidence, and 
not contrary to law. There is no proof of the price paid for 
the three horses said to be diseased, and thus the damage 
could not be estimated by the jury on the plea of recoup- 
ment or failure of consideration. Several other borses 
were sold, and what they were priced at does not appear. 
They were sound. The pleas themselves were defective in 
failing to allege disease at the time of the sale. Really 
there seems doubt that the diseased horses were sold by 
the deceased to the defendant, as the witnesses describe a 
different man from plaintiffs intestate. 

2. Only two points of law are made and urged here. One 
is, that the court did not charge that defendant need not 
make a tender back before he could set up failure of con- 
sideration or recoup for damages, though requested to do 
so in writing. The court charged it substantially in full, 
and the entire charge is unexceptionable. When sub- 
stance is charged, the court need not give a written re- 
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quest. Georgia Reports passim. This case is not taken 
out of this rule because counsel had argued want of ten- 
der back and part payment of the note, as evidence the 
jury might consider to show that the plea was an after- 
thought and the defence groundless. 

3. There is certainly no error in the charge that an im- 
plied warranty, arising upon the fitness of the thing sold 
for ordinary use, does not embrace defects discoverable by 
ordinary prudence and care, There is abundant evidence 
that these defects in the three horses were discoverable by 
such care and prudence. Starting the deaf horse would 
discover his defect. The moon-eyes were visible, and the 
sprained condition of the third might be as easily discov- 
ered. Certainly some was discoverable in one or more of 
the three, and that in one is enough to base a charge upon. 
Neither 32d Ga. 704; 36th Jd. 648; 45th Jd. 580; 47th Jd. 
273, nor 59th Jd. 113, control this point. 

The only question is damages for delaying plaintiff in 
bringing the case here. We forbear to give them, because 
it may be that delay was not the sole cause for bringing 
the case to this court. 

Judgment affirmed. 


Smitu vs. THe State oF GEORGIA. 


1. In a prosecution for assault with intent to rape, where a letter from 
the woman alleged to have been assaulted to the defendant, writ- 
ten after the alleged assault, was offered in evidence to rebut the 
testimony of the woman, and it was shown by a witness that a 
letter was delivered by her to him, to be carried and given to the 
defendant, with instructions that no one else was to see it; that he 
did so deliver it; that at the time the defendant read a part of it 
to him; that the witness was illiterate and could not read, but 
saw a blot upon a certain portion of the writing which enabled 
him to identify it; and that, from the signs and marks upon the 
letter offered in court, he was of opinion that it was the same let- 
ter handed to him by the woman to be delivered to the defend- 
ant, this was sufficient proof to carry the letter to the jury, inde- 
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pendent of any proof that it was in the handwriting of the woman, 

although she denied any knowledge of or connection with the 
transaction. The weight of such evidence was a question for the 
jury. 

(a.) In the absence of direct evidence of the execution of a paper, it 
is admissible to resort to proof of the handwriting of the party 
from whom it purports to emanate; and in that case, any witness 
is competent to testify as to h's belief, who will swear that he 
knows or recognizes the handwriting, but the source of his knowl- 
edge is a question for investigation and goes entirely to the weight 
and credit of his evidence. In this case, there was sufficient proof 
of execution to admit the letter in evidence, proof of handwriting 
being admissible either in corroboration or contradiction of the 
testimony concerning the letter. 

(b.) Semble that, where two other letters, purporting to come from 
the same source as the first, were shown to experts, who com- 
pared them with the first letter.and testified that they were of the 
opinion that the letters were all in the same handwriting, this was 
sufficient to admit them in eviderce. 

2. The verdict finding the defendant guilty in this case was con- 
trary to law and the evidence. 

(a.) From the peculiar character of cases of rape and assault with 
intent to rape, care is to be used with regard tothem. The in- 
jured female is usually a competezt witness, but it is generally 
laid down that the degree of credit to be given to her evidence de- 
pends, more or less, upon the concurrence of circumstances with 
her testimony; for instance, if she be of good fame, if she pres- 
ently discovered the offence, made pursuit after the offender, and 
showed circumstances and signs of the injury, if the place where 
the fact was done was remote from people, inhabitants or passen- 
gers, or if the offender fled,—these and the like are concurring 
evidences which give greater probability to her evidence when 
proved by others than herself. But if she concealed the injury 
for any considerable length of time after she had an opportunity 
to complain, if the place where the fact was supposed to be com- 
mitted were near to inhabitants or places of common recourse or 
passage, and she made no outcry when the fact was supposed to 
be done, when and where it is probable that she might be heard 

by others, these and the like circumstances carry a strong pre- 

sumption that her testimony is false or feigned. 


October 12, 1886. 





Evidence. Criminal Law. Rape. Verdict. Before 
Judge Ricuarp H.Ciark. Fulton Superior Court. Sep- 
tember Term, 1885. 


OCTOBER TERM, 1886. 


————_ 


Smith va. The State of Georgia. 


Charles K. Smith was indicted for assault with intent to 
rape, charged to have been committéd upon Mrs. John T. 
Elliott. The testimony is sufficiently stated in the second 
division of the decision. The defendant was found guilty 
and recommended to mercy. He moved for a new trial 
on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court rejected, when offered in evi- 
dence, a, letter addressed to the defendant and signed “Lou 
Elliott,” it having been identified by one Latham, a wit- 
ness for the State, as the original letter received by him 
from the hands of Mrs. Eiliott, and delivered to the de- 
fendant. This letter was dated September 6, 1885, ad- 
dressed the defendant as “ Dear Friend,” stated the desire 
of the writer to see him and have a talk with him; also that 
she would do what she said she would, regardless of what 
other people said, and that “TI told you I was made to do 
what I have done.”—The witness, Ace Latham, testified 
that Mrs. Elliott gave him a note or letter enclosed in an 
envelope to deliver to the defendant, which he did; that 
when the defendant opened it, he read a few lines of it to 
the witness, and showed him a blot about five lines from 
the bottom of the letter, having the appearance of two 
small words run together. The letter and envelope were 
handed to the witness, and he was asked to identify them. 
He replied that he could not read, but that they looked 
like the same that defendant had showed him; that the 
blot or blur on the letter tendered to him looked Jike the 
one he had seen before; that they seemed, from their 
looks, to be the same papers, though they might be copied 
from them. Counsel for the defendant asked that the jury 
be directed to retire in order that the letter might be read 
to. the witness to see whether or not he recognized the con- 
tents to be the same as that which the defendant read to 
him. The court replied, “Just consider it done, and that 
he says it is; still it is not identified; it is too dangerous 
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to let letters in by the sound to a man who cannot read,” 
and rejected the evidence. 


(3.) Because the court rejected two letters addressed to 
the defendant and signed by “ Lou Elliott,” sworn to have 
been in the same handwriting as that in the preceding 
ground. Walter L. Venable, as a witness for the State, 
testified that he did not put himself up as an expert, but 
thought he was a good judge of handwriting; that he had 
seen a good many handwritings in his life, had been a 
deputy in the office of the clerk of the superior court, had 
- been a close observer, had done a good deal of copying, 
and from his experience thought he could judge of hand- 
writing. Being shown the three letters, he testified that 
he thought they all were in the same handwriting, as also 
were the addresses on the envelopes. The defendant 
claimed to have received these letters by mail. One was 
as follows: 


“ATLANTA, Ga., Fulton county, Sept. 24, 1884. 
“Dear CHariie—I will write you a few lines to let you know how 
I stood. Iam the same asever. I am sorry things are as they are, 
Charlie; what I told Tom last spring, I told it to keep him from think- 
ing anything about your being there that day, but when I told him 
that, he went and struck you, and then him and pa made me go to 
court and swear it; but, Charlie, I can’t stand it any longer. I want 
to see you, Charlie. I will go with you yet where we said; you know 
where, Charlie. Tom he went on at me till I had to tell him some- 
thing, and I did not know what to tell him, soI told him that. Sol 
thought there would be no more of it, but when Tom hit you, he 
made me swear it. Charlie, I would love to see you; I want to have 
a talk with you before court, for I know if I would get to see you and 
have a talk with you, I know that I would not have to go to court any 
more; but, Charlie, I am afraid that Tom and pa will make me go to 
court. Charlie, if you can get any chance, I want to see you. You 
know what I told you; I will stick to every word of it. I think as 
much of you asI everdid. SoI will close for this time, as true as 

ever until death. Lov E.utorr.”’ 


The other was as follows: 


“Atianta, Ga., Fulton county, October 5, 1884, 
‘‘Dear CHarLIE—I wrote you a few lines the other day. I have 
not got to see you yet; you surely did not get my letter; if you had, 
I know you would have come to see me. Charlie, I wrote to you in 
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the other letter how I stood. I am myself the same to you as I ever 
was; what I have done I was forced to do it; so don’t think hard of 
me, and come over here, if you can get a chance, and we can fix it all 
right. Charlie, pa and Tom made me go before the grand jury, and 
I could not help it. I mailed you a letter that morning. I don’t see 
why you did not get it, for I know if you had ’a got it you would ’a come 
over here. Charlie, if you get this, I want to see you as soon as you 
get it, for it ain’t long. I don’t want to go back to court any more. 
I know if I could get to see you, I would not have to go to court any 
more. Charlie, I will have to close for this time. Comeif you get 
this. As ever until death. Lov Exuiortr.”’ 

(4.) Because the court refused to allow counsel for the 
defendant to read the letter of September 6, 1885, to the 
witness, Latham, to assist him in identifying it, he having 
testified that he could not read and that a part of the let- 
ter had been read to him. 


The motion was overruled, and the defendant excepted. 
W. H. Hutszy; Biesy & Dorsey, for plaintiff in error. 


C. D. Hit, solicitor-general, by Exern Locnrane; Rev- 
BEN ARNOLD, for the State. 


HALL, Justice. 


Irrespective of the other errors assigned upon the charge 
of the court, we are of opinion that this case is controlled 
by two questions made in the motion for a new trial, viz: 

(1.) That the verdict is without evidence to support it, 
and is consequently contrary to law. 

(2.) Because the court erred in rejecting as evidence a 
letter, dated September 6, 1885, and forwarded by the 
party alleged to have been assaulted by the hands of one 
Latham, who was an illiterate man, and who identified 
the paper, from certain marks on it, as the one sent by 
him to the defendant. 

Two other letters, which were sworn to be in the same’ 
handwriting as that above referred to and sent to the 
defendant through the mail, were also rejected. These 
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letters, written after the prosecution was commenced, 
were offered to impeach Mrs. Elliott, upon whose person 
the alleged outrage was charged to have been committed, 
and who was the witness on whom the State relied to sus- 
tain the accusation. There is no doubt as to the founda- 
tion being laid to let inthe testimony. The court rejected 
them, solely because he was of opinion that proof of Mrs. 
Elliott’s handwriting was an indispensable prerequisite 
to this admission, and none was offered by any person who 
was acquainted with her handwriting. These letters ap- 
pear in the report of the case, and it is only necessary to 
remark that their entire tenor and effect was, if not a di- 
rect denial of the witness’s narrative of the offence as given 
on the trial, at least an implied denial, so clear and 
strong as to admit of no contrary deduction or inference. 
This last named ground of the motion we shall first con- 
sider. 

1. In the absence of direct evidence of the execution of 
the paper, it is admissible to resort to proof of handwrit- 
ing of the party from where it purports to emanate, and in 
that case, any witness is competent ‘to testify as to his be- 
lief, who will swear that he knows, or would recognize the 
handwriting ; but the source of his knowledge is a ques- 
tion for investigation and goes entirely to the weight and 
credit of hisevidence. Code, §3839. We think there was 
direct proof of the execution of the letter of the 6th of Sep- 
tember, 1885 ; according to the testimony of Latham, he 
received it from the hands of the witness, with instruc- 
tions to deliver it to the defendant, he promising to do so, 
and to let no other person than the defendant see it; he 
delivered the letter to Smith, the defendant, the morning 
after he received it, which was the first opportunity he 
had to hand it to him ; at that time, the defendant read a 
portion of it to him, and he saw a blot upon a certain por- 
tion of the writing which enabled him to identify it. It 
is true that he did not see the letter written, and that the 
witness did not have time to write after he got to her 
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house; it was already prepared and she handed it to him; 
from the signs and marks he observed, he was of opinion 
this was the same letter handed him by the witness to be de- 
livered to the defendant; he could not be more positive than 
this upon the point of identity, but he was not at all doubt- 
ful as to the fact that he received a letter from the witness 
at that time, and which, in compliance with her request, 
he placed in the hands of the defendant. We are of opin- 
ion that there was sufficient evidence to carry this letter 
to the jury, independent of any proof that it was in the 
handwriting of the witness, although she denied any knowl- 
edge of or connection with the transaction. These were 
questions for the jury; it was their province to determine, 
not only whether Latham got a letter from Mrs. Elliott 
to be delivered to the defendant, but whether this was the 
letter about which he testified. That proof upon the ques- 
tion of handwriting may have been resorted to to corrob- 
orate or contradict either Latham or Mrs. Elliott, we think is 
too manifest to admit of controversy. The court had noth- 
ing to do with the credibility of these witnesses, or with 
the force and effect to be given to their testimony ; all he 
could say was, whether the evidence was competent and 
was relevant to the point to which it was adduced. We 
think it was both competent and relevant, and that there 
was error in rejecting it. 

This is said in reference to the letter about which 
Latham testified ; how far it may have been proper to ad- 
mit other letters offered and rejected, it is not essential to 
determine ; though we are strongly inclined to the opinion 
that when it was shown to experts, who compared this 
particular letter with the other, and who believed that 
they were all inthe same handwriting, this was a substan- 
tial compliance with section 3840 of the code, which regu- 
lates the admission of documents by comparison of hand- 
writing. 

2. If the warning caution of Lord Hale, in relation to 
this particular crime, had been regarded, and the positive 

















712 SUPREME COURT OF GEORGIA. 


Smith vs. The State of Georgia. 


requirements for some corroboration of the evidence of the 
party outraged, which he lays down, had been considered, 
_weare satisfied that this conviction could not have taken 
place. In 2 P. C. 290, this great judge and illustrious 
author says, “But of all difficulties in evidence, there are 
two sorts of crimes, that give the greatest difficulty, namely, 
rapes and witchcraft, wherein many times persons are 
really guilty, yet such an evidence as is satisfactory to 
prove it, can hardly be found ; and on the other side, per- 
sons really innocent may be entangled under such pre- 
sumptions that many times carry great probabilities of 
guilt. Zutius semper est errare in acquietando quam 
in puniendo ex parte misericadix quam ex parte justi- 
tix.” Again, 1 P. C. 635, this caution is strongly im- 
pressed by the observation that “it is true rape is a most 
detestable crime, and therefore ought severely and im- 
partially to be punished with death ; but it must be remem- 
bered that it is an accusation easily to be made and hard 
to be proved, and harder to be defended by the party 
accused, though never so innocent.” 

He adds, “I shall never forget a trial before myself of 
a rape in the county of Sussex. There had been one 
of that county convicted and executed for a rape in that 
county before some other judges about three assizes 
before, and I suppose very justly. Some malicious 
people, seeing how easy it was to make out such an 
accusation and how difficult it was for the party 
accused to clear himself, furnished the two assizes follow- 
ing with niany indictments for rape, wherein the parties 
accused with some difficulty escaped. The instance 
stated shows the absolute physical impossibility of the 
accused having committed the offence, although it had been 
fully proved by the girl and corroborated by the concur- 
rent testimony of both her parents and some others of 
her relations. This is supplemented by other instances of 
parties being unjustly and improperly condemned, who, 
by accidental discoveries, were enabled to make their 
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innocence appear and to show that the accusation was the 
result of “malicious contrivance.” ‘I only mention these 
instances,” continues Lord Hale, “that we may be the 
more cautious in the trial of offences of this nature, where- 
in the court and jury may with so much ease be imposed 
upon, without great care and vigilance; the heinousness 
of the offence many times transporting the judge and jury 
with so much indignation, that they are over-hastily car- 
ried to the conviction of the person accused thereof by the 
confident testimony sometimes of malicious and false wit- 
nesses.” 

The injured female is usually a competent witness in 
such cases, but in view of the fatal consequences result- 
ing from relying solely upon her evidence, it is laid down 
generally that the degree of credit to be given to her 
evidence depends more or less upon the concurrence of 
the circumstances of the fact with her testimony. “For 
instance, if she be of good fame,” says our author, /b. 633, 
if she presently discovered the offence, made pursuit 
after the offender, showed circumstances and signs of the 
injury whereof many are of that nature that only women 
are the most proper examiners and inspectors, if the place 
where the fact was done was remote from people, inhab. 
itants or passengers, if the offender fled for it; these and 
the like are concurring evidences to give greater proba- 
bility to her testimony when proved by others as well as 
herself, 

But on the other side, if she concealed the injury for any 
considerable length of time after she had an opportunity 
to complain ; if the place where the fact was supposed to 
be committed were near to inhabitants or common recourse 
of passage for passengers; and she made no outcry when 
the fact was supposed to be done, when and where it is 
probable that she might be heard by others; these and the 
like circumstances carry a strong presumption that her 
testimony is false or feigned. 

Tested by these rules, which may be considered as well 
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established, and which are recognized and approved by 
most of the courts, and especially by this court have they 

een cited and enforced in many cases (as in Camp’s case, 
3 Ga. 417, 420, 421; Jnnis’ case, 42 Ga. 481; Johnson’s 
case, 14 Ga. 56, 59, 60, and others cited in Hopkins’ Geor- 
gia Penal Laws and Supp. §§961, 962, 973, 2192, 2193, 964, 
968, 965), the State in this instance made out no case for 
_averdict of guilty. That the defendant was in pursuit of 
this woman with a view to cohabit with her, there can be 
no doubt, and that she was not reluctant to indulge him in 
the object of his pursuit seems highly probable; it does 
rot appear that she made any “struggle to resist’? what 
she apparently ‘“‘ burned to enjoy.” He came to her house 
on the occasion in question at an early hour of the day, 
in the absence of her husband; this house was situated on 
a public road, along which persons were passing, and was 
within three hundred yards of her brother’s house and five 
hundred yards of her father’s residence ; when the defend- 
ant commenced fondling her, or, according to her account, 
while he was dragging her to the bed and she was re- 
sisting him by holding on to the door, she succeeded in 
opening the front door and cried out twice as loud as 
she could, and called her mother (“ma”); he dragged her 
over the floor, got her on the bed, attempted to raise her 
clothes, placed his hand on a delicate part of her person ; 
in her struggles she got from under him, and just at this 
time they saw her sister, a girl of thirteen years of age, 
coming; this girl came for a tub; Mrs. Eliiott, although 
greatly excited, said nothing to her about what had oc- 
curred ; she quickly got the tub and returned to her home 
with it, was not admitted to the bed-room where the alleged 
fact occurred, but was met and talked to in the dining-room; 
three hours after this occurred, Mrs. Elliott went to her 
mother’s house and had conversation with her mother, but 
again made no complaint and made no allusion whatever 
to what had happened at her own house; when her hus- 
band reached home after dark, she told him that defend- 
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ant had been there in the morning “ cutting up,” but re- 
fused to tell what he did. After the sister had gone, the 
defendant returned to the house, and she informed him he 
might come on Sunday and visit her. On that day, she 
met him and others at Sunday-school, where it was arranged 
that the company should all go to a singing-school some 
few miles away; her husband, when consulted, was averse 
to her forming one of this party ; notwitastanding he for- 
bade her to go, she took her seat in the wagon; the defend- 
ant sat between her and another young woman, Miss Jennie 
Latham. On the way, she was playing with him by stick- 
ing him with a pin; from the singing they stopped at Miss 
Latham’s house, where she supped with him, and from 
there they went, at her invitation, to her own house, where 
they had more singing; this alleged offence was on Thurs- 
day; these latter events transpired on the following Sunday. 
The defendant made no attempt to flee ; no pursuit or effort 
to apprehend him was made during all this time; indeed, 
no complaint was made on the day of this alleged offence, 
although there was ample opportunity afforded, if she had 
desired to do so, both to the sister, to the mother and to 
the husband when he returned at night; her reason for 
refraining to make this complaint was utterly frivolous 
and fallacious, viz., that she feared a difficulty between 
him and her husband, in which one or the cther might be 
seriously injured; she desired her husband to seek satis- 
faction by resorting to the courts. There was certainly 
ample time and opportunity between Thursday and Sun- 
day to have vindicated her wrongs in this way, if such was 
her motive for withholding a particular and circumstantial 
account of this affair from her husband and her other re- 
lations. If the defendant had attempted to have inter- 
course with her forcibly and against her will, and in making 
the attempt had abused her in the shocking manner she 
described, it is incredible that she should have sought his 
society on the following Sunday and engaged with him in 
such diversions and played with him in the manner she 
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then did, that she should have sought his company and 
taken pleasure in being with him; this was a mere excuse 
for concealing her guilty participation with him. It is sig- 
nificant that her sister was not sworn on this trial and that 
no effort was made to account for her absence. So far 
from acquainting her with what had transpired at the 
house just before she reached it, there was a plain effort 
made to cover it up and conceal it. If the witness did 
make any outcry at the commencement of this alleged 
encounter between her and the defendant, it would be no 
strained presumption to conclude that she did so rather 
with a view to ascertain if there was danger of discovery 
than to prevent the threatened wrong, as she would have 
had the court and jury to believe; but really, as it seems 
to an impartial mind from a view of all the facts, she cov- 
eted intercourse with the man who had infatuated her, and 
whom she loved more than she did her husband. There 
are additional facts testified to by other witnesses which 
go far to establish this as the actual relation between these 
parties, and which not only justify, but would seem to re- 
quire, the conclusion that she was not averse to, but 
actually desired and sought, whatever illicit intercourse 
took place between her and the defendant,—such as her 
giving him her husband’s ring before and allowing him to 
retain possession of it after this alleged attempt to com- 
mit a rape upon her—such as her jealousy, open and 
avowed, of the wornan to whom she believed the defendant 
was engaged and her declarations that she should never 
take him away from her. 

The entire case does not establish, beyond a reasonable 
doubt, that defendant made an assault upon her person 
with an intent to commit a rape; indeed, its preponderance 
repels the idea. The verdict, for the reasons given, should 
have been set aside and a new trial should have been 
granted. On this material point, the record does not dis- 
close even a conflict in the evidence. There was literally 
nothing to base the verdict on. 

Judgment reversed. 
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. The defence to this indictment for furnishing liquor to a minor, 
that it was furnished without defendant’s knowledge or consent, 
but by another in his employment and acting as a bar-tender for 
him, and the refusal to charge that such defence was sufficient, is 
covered by the ruling in Loeb vs. State, 75 Ga. 258. 

. Although a father may have directed a saloon-keeper to send him 
beer or liquor by his minor son when sent for it, and that was 
done, yet where the saloon-keeper was not indicted for such sales, 
but for selling liquor to the minor, which was drunk by him and a 
comrade at the bar, it was proper to refuse to charge that the di- 
rection of the parent was a sufficient defence. 


October 12, 1856. 


Criminal Law. Parent and Child. Charge of Court. 


Before Judge Van Epps. City Court of Atlanta. March 
Term, 1886. 


Boatri ght was indicted for selling liquor to a minor, Will. 


Waits. The evidence showed that the boy’s father some- 
times sent him to defendant’s bar to get beer in a bucket 
or pitcher ; that defendant at first refused to let him have 
it, but the father requested him to do so when he sent for 
it; also that young Waits went to the bar on one occasion 
with another boy named Sewell; that Sewell called for 
beer; and that defendant waited on them and they both 
drank. Waits testified that he had drunk beer there at 
other times. Defendant, in his statement, denied having 
knowingly furnished beer for Waits to drink, and said that 
he would not have done so, though he had sold beer to 
Sewell. The jury found him guilty. He moved forarew 
trial on the following grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to charge the jury that 
if they believed from the evidence that the defendant let 
young Waits have beer or liquor, and that it was done by 
order of his father for himself and not the boy, the defend- 
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ant would not be guilty; also, if spirituous or malt 
liquors were furnished by the defendant to one Sewell, and 
it was not known to the defendant that any part of such 
liquors was furnished to young Waits, or bought for him 
by some one not in any way connected with defendant’s 
place of business, then the jury could not find the defend- 
ant guilty. 

The motion was overruled, and the defendant excepted. 


R. J. Jorpan, for plaintiff in error. 


H. C. GueEnn, solicitor city court, by Jas. Mayson, for the 
State. 




























Hatt, Justice. 






To this indictment for furnishing a minor with spirituous 
liquor without written authority from his father, two de- 
fences were set up: Ist, that the defendant had -verbal 
direction from the parent to send him beer or liquor by 
the boy when he sent him for it; and 2nd, that the liquor 
was not furnished by the proprietor, or by his consent, or 
with his knowledge, but by another person in his employ- 
ment and acting as a bar-tender for him. The court was 
asked to charge that these defences were sufficient to 
acquit, but declined to do so, and upon this refusal so to 
charge error is assigned. The last of these grounds of 
alleged error was effectually disposed of by Loeb’s case, 
October term, 1885, of this court. 75 Ga. 258. The 
other charge requested was properly refused because 
the defendant was not indicted for sending liquor to the 
father by his minor son, but for furnishing it to the 
minor. 

It is true that the father made this request and that the 
defendant complied with it, but it also appears from the 
evidence that the son and another minor, his companion, 
got liquor, which they drank, at defendant’s tippling-house. 
The court did not decide, by refusing this request, that the 
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statute was violated by sending the parent beer or liquor, 

upon his verbal order, by the hands of his minor son. Why 

the testimony to this effect was allowed, we do not under- 

stand; it was not relevant to the charge made and which 

was fully proved. There is no error in this record. 
Judgment affirmed. 


MALONE vs. RoBInson. 


1. Where interrogatories were filed in office and on the same day a 
copy thereof and notice of the time of filing was served upon the 
opposite party, and ten full days were allowed him for filing his 
cross-interrogatories before the commission was issued, this was a 
sufficient compliance with §2879 of the code, and the testimony 
was not objectionable on the ground that the notice was served 
after the interrogatories were filed. 

2. Where a long charge, containing different propositions, some of 
which are sound law, is excepted to, but no specific error is as- 
signed upon it, this court is not bound to consider it on a general 
assignment of error, and to search for error in specific parts. 

(a.) If a declaration plainly, fully and distinctly sets forth the facts 
on which the plaintiff relies for a recovery, it is immaterial by 
what name he calls his suit, or whether he gives it any name 
at all. 

(b.) A hirer engages to put the thing hired to no other use than 
that for which it is hired; and if he does so, and the thing is 
injured, lost or destroyed, the ow ner may sue as for a conversion 
even though the hirer be an infant. 

(c.) The defendant has had the full measure of his rights as to the 
law, and the evidence supports the verdict. 


October 12, 1886, 


Practice in Superior Court. Charge of Court. Bail- 
ments. Hiring. Before Judge Marsuait J. CLARKE. 
Fulton Superior Court. September Term, 1885. 


Robinson brought suit against Malone, alleging, in brief, 
as follows: In April, 1881, the plaintiff, who was a livery- 
stableman, hired a horse to the defendant for the purpose 
of driving from Carrollton to Buchanan, a distance of 
twenty miles. The defendant drove the distance over a 
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rough, hilly road in about two hours ; and although his at- 
tention was called to the fact that the horse was tired and 
heated, after resting a short time, he drove on to a mill 
about five miles distant, and thence to his mother’s, a dis- 
tance of four or five miles. In consequence of his gross 
negligence in the treatment of the horse, it died i 
afterwards. Its value was $150. 

It is unnecessary to set out the evidence. The jury 
found for the plaintiff $150. The defendant moved for a 
new trial on the following grounds: 

(1)-(2.) Because the verdict was contrary to baie nd 
evidence. 

(3.) Because the court admitted interrogatories of one 
Hunt. The objection was that the commission was issued 
by the clerk without the interrogatories being crossed by 
the defendant, and the notice of filing was given after such 
filing. 

(4.) Because the court erred in charging the jury as 
follows: “The hirer of a horse is bound to put it to no 
other use than that for which it is hired; and if he does 
so, it amounts to a conversion and he becomes liable for 
any injury that occurs after the conversion and while the 
horse is in his possession.” 

(5.) Because the court charged as follows: “If you be- 
lieve from the evidence that the defendant hired the horse 
from the plaintiff to go to one or more particular places 
specified in the contract, and that he went to another and 
a different place and in a different direction and over a 
different route from what was specified in the ‘contract, 
that would amount to a conversion of the horse; and if 
the horse died while in his possession and after he had so 
converted it to his own use, he would be liable for the 
value of the horse at the time of the conversion.” 

The motion was overruled, and the defendant excepted. 


James A. Gray, for plaintiff in error. 4 


BR. J. Jorpan, for defendant. 


‘ 
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Hatt, Justice. 


The record makes but two questions of law for our de- 
termination. The first is, whether notice must be given to 
the opposite party of the time of filing before interroga. 
tories are filed in the case. The plaintiff in error insists 
that the notice is a prerequisite to the filing, and if it 
is not complied with, the answers to the interrogatories 
should be rejected, although the notice was given on the 
day the interrogatories were filed in the clerk’s office, but 
after they were so filed, and although he had more than 
ten full days for filing his cross-interrogatories before the 
commission issued; and he cites in support of his posi- 
tion code, §3879. 

1. Whether we regard the terms of this provision of the 
code, or the object for requiring the notice, we are of 
opinion that the judge of the superior court placed upon 
it the proper construction, and that the party filing the in- 
terrogatories complied substantially as well as literally 
with its requirements. The language of the section is that 
the party seeking to take testimony by commission “must 
serve acopy of such interrogatories upon the opposite par- 
ty or his attorney, with a notice of the time of filing. The 
original interrogatories shall then be filed in office and 
there remain for ten days, during which time cross-inter- 
rogatories may be filed. At the expiration of ten days” 
(as is fairly inferable from the service of notice of the 
same), “a commission shall issue.” The adverb then relates 
rather fo the time of filing and the notice thereof, than 
to the order in which the notice shall be given before 
or after or contemporaneously with the filing; the object is 
to givelthe party the full ten days to file cross-questions after 
he has received the notice of the filing, so that he shall suf- 
fer no detriment or injury for the want of this notice or 
the absence of the interrogatories from the office after 
receiving notice of their filing. 

v 77—46 
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2. The remaining question made grows out of the charge 
of the court which is set forth in the 4th and 5th grounds 
of the motion for a new trial, viz: “The hirer of a horse is 
bound to put it to no other use than that for which it is 
hired, and if he does so, it amounts to a conversion, and he 
becomes liable for any injury that occurs after the conver- 
sion, and while the horse is in his possession ;” and that if 
the jury believed “from the evidence that the defendant 
hired the horse from the plaintiff to go to one or more par- 
ticular places specified in the contract, and that he went to 
another and a different place and in a different direction and 
over a different route from what was specified in the contract, 
that would amount to a conversion of the horse; and if the 
horse died while in his possession and after he had con- 
verted it to his own use, he would be liable for the value of 
the horse at the time of the conversion.” No specific error is 
assigned upon this charge, either in the motion for a new 
trial or in the bill of exceptions, and if we had any doubt as 
to the general propriety of the charge we might, and per- 
haps should, in justice to the prevailing party, decline to 
consider such exceptions as are made to it for the first time 
in argument of counsel before this court. That trover is 
maintainable where there is a conversion of property 
bailed, is admitted, and that a count in trover may be united 
with one in case in the same declaration is equally true, but 
it is not indispensable, or even necessary, that either one 
of these things should exist in order to render inapposite 
or improper the charge given upon that point. It is con- 
ceded that the principle announced is in the abstract cor- 
rect, but its application to the facts is called in question. 

In this criticism we cannot concur with counsel for the 
plaintiff in error. The declaration, in accordance with 
the rule prescribed by our judiciary act of 1799, plainly, 
fully and distinctly sets forth the facts on which the plain- 
tiff in the suit relies for a recovery ; and in this respect it 
is entirely immaterial what he calls his suit, or whether 
he gives it any name at all. So that the question is, was 
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a sufficient cause of action set forth? and as to this we do 
not entertain a doubt. “The hirer engages to put the 
thing hired tono other use than that for which it was hired, 
and if he does so, and the thing is injured, or lost, or 
destroyed, the owner may sue ‘as for a converson,’ even 
though the hirer be an infant.” Code, §§2089, 2090; Col- 
lins vs. Hutchins, 21 Ga. 270; Mayor, ete. vs. Howard, 6 
Jd. 218, and cases cited in each of these decisions. 

The evidence for the plaintiff shows that the horse was 
hired to be driven to certain named places, and to be re- 
turned in a.given time; that it was driven to a place not 
contemplated by the owner and not mentioned in the con- 
tract of hiring; that the animal suffered from hard driv- 
ing even before the hirer deviated from the stipulated 
route; and that it died while in defendant’s possession, 
and before the expiration of the time for which it was 
hired. It is true, all that was sworn to by plaintiff as to 
the route, places over which and to which the horse 
was to be driven, and as to the hard driving, was denied 
by the defendant, but the question was fairly submitted 
to the jury and they found against him, as they were au- 
thorized to do, for they had the undoubted right to believe 
the plaintiff and his witnesses in preference to the defend- 
ant and his. There were other verbal objections to this 
charge, which, if well founded, and we will not say they 
were, we deem immaterial, and therefore refrain from ex- 
pressing any opinion upon them. 

There is nothing else in the record requiring notice; at 
least no error of which the defendant can complain. So 
far as the law is concerned, he has had the full measure of 
his rights, and the evidence supports the verdict. The 
court committed no error in refusing to disturb it. 

Judgment affirmed. 
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FRIZZELL vs. REED, guardian, e¢ al. 


. Where it appeared that the owner of property was greatly afflicted 
in body and mind from disease; that she had little or no will 
power, and that she was greatly under the influence of a relative 
who obtained a conveyance of property from her, although the 
evidence as to her sanity or insanity was conflicting; on a proceed- 
ing by her to set aside such conveyance, in order to sustain it, it 
should be made to appear that the transaction was fair, honest and 
free from fraud and undue or improper influence of the controlling 
mind. Such atransaction will be scrutinized closely by the courts, 
and if there be found the slightest scintilla of fraud, it will be set 
aside. 

-) In this case, the defendant failed to show what he had paid to 
his vendor for rent, or what amounts he had paid her for purchase 
money, or to exhibit any account or statement of the money he 
had paid her; and this court cannot say that the sum found by the 
jury to be due the defendant on rescinding the trade was wrong, 
or that the verdict was contrary to the law and the evidence. 

. Asan abstract proposition, there was no error in charging as fol- 
lows: ‘‘ It does not require a high degree of mental power to make 
a binding agreement. One who has strength of mind and reason 
equal to aclear and full understanding of the nature and conse- 
quences of his act in making a deed, is to be considered sane; 
one who lacks this capacity is to be held insane;’’ but when ap- 
plied to the facts of the case, this charge was more favorable to 
the defendant than he had any right to expect. 

. The condition of mind of the grantor from the time the transaction 
began until it finally terminated, was a proper subject of inquiry 
by the jury; and there was no error in refusing a request to charge 
which restricted the consideration of the jury to the time when 
the defendant alleged the trade was made, and excluded the time 
when the deed was executed. 

When taken in connection with the facts of the case, there was no 
error in charging as follows: ‘‘If, after the filing of the bill and 
pencing the same, the plaintiff makes a written statement that 
the bill was filed without her authority and she has no cause of 
action against the person sued, such a statement would be an ad- 
mission against the plaintiff, and should be considered by the jury, 
like other evidence, in passing upon the rights of the parties.” 

(a.) The jury might have inferred that if defendant, by reason of the 
weakness of the plaintiff and his confidential relations to her, could 
obtain a deed conveying her property to him, he could have ob- 
tained her signature to the paper offered in evidence by the same 
means. This court is satisfied that plaintiff’s counsel had full 
authority to bring and prosecute this case. 
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5. Witnesses who stated that they knew the grantor, saw her and 
heard her talk, could state their opinions as to her sanity, based on 
such facts; it being for the jury to determine whether such reasons 
were satisfactory. 


(a.) The defendant was not a competent witness to testify as to what 
occurred between himself and his grantor, she being dead. 


October 26, 1886. 


Fraud. Insanity. Evidence. Witness. Before Judge 
MarswaLtt J. Cxrarke. Fulton Superior Court. March 
Term, 1886. 


To the report contained in the decision, the following is 
added in connection with the fourth and fifth divisions 
thercof: ' 

One ground of defence was, that the suit was instituted 
and pressed without authority of the complainant, and in 
support of this ground the defendant introduced in evi- 
dence the following paper : 


No. 109. Superior Court, Spring Term, 1884. 
Equity. Bill for account and relief. 


‘¢ Sarah C. Jones 
Us. 
W. H. Frizzell. 


“‘T, Sarah C. Jones, the person whose name is made to appear as 
complainant in the above stated case, do hereby declare that said 
suit was brought without my authority or consent, and after my posi- 
tive and express statement to the effect that there was no cause or 
right of action; and I now again repeat that this suit is without my 
authority, and that the attorneys bringing said suit are not and never 
were authorized by me so to do; and I hereby repudiate every act 
and deed they have done in the premises. This 24th day of March, 
1884. Saran C. J ones. 

“ Attest: John W. White; A. F. Howell; W. T. Moyers, N. P., F. 
Co., Ga.’’ 


The defendant also introduced evidence to show that 
this paper was read over to Mrs. Jones before she signed 
it, and that she stated that it was true, and also stated 
substantially the same facts contained in it. 

Complainants introduced evidence to show that Mrs. 
Jones gave the deeds to her daughter, Mrs. Adair; that 
she ordered the suit brought; that she went with her son 
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and daughter to the office of Messrs. Bigby & Dorsey, and 
while she did not have much to say, she knew that suit was 
to be brought to set aside certain deeds. Her daughter 
testified that her mind was not good, but that there was 
no doubt that it was clear enough for her to know that she 
was having suit brought. It was shown also that the 
paper set out above was signed while Mrs. Jones was at 
the house of the defendant with his family, and in the 
absence of her children. 

At the close of the evidence, the defendant asked the 
court to dismiss the bill, on the ground that it was brought 
without the authority of Mrs. Jones and prosecuted with- 
out her. consent and approval. This was refused. He 
then asked that the court direct a verdict in his favor on 
the ground that she had stated, both before and since the 
suit was brought, that she had no cause of action against 
the defendant, that he had bought the place and paid her 
for it, and that he owed her nothing. This also was re- 
fused, and the court charged the jury on this subject as 
follows: 

‘“‘ One of the defences made by the defendant is that the 
bill was filed without the authority of Mrs. Jones, and 
that therefore there should be no recovery under said 
bill. On this subject, I charge you that a party to a con- 
tract may plead his incapacity to make it, and this he 
may do either in resisting the contract when it is asserted 
by the other party to it, or in a bill filed for its cancella- 
tion. If he assents to or directs that such a bill be filed, 
such assent or direction is sufficient authority for his coun- 
sel to act in the matter. If, after such a bill is filed and 
while it is pending, the complainant makes a written 
statement that it was filed without his authority and that 
he has no cause of action against the person sued, such a 
statement would be an admission against the right of 
complainant, and should be considered by the jury, like 
other evidence and in connection with the evidence, in 
passing upon the right of the parties.” 
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After the death of Mrs. Jones, and her children had 
been made parties by their guardian ad litem, the defend- 
ant. proposed to testify that he had not influenced Mrs. 
Jones in her conduct; that he bought the property at her 
request and paid her $1,320, which was the full value of 
it; that he had expended $1,463.76 in making substantial 
improvements and in increasing the value of the property, 
and had done so in good faith, believing the property was 
fairly and honestly his; that he had paid taxes on it from 
and including 1876 amounting to $4103; and that Mrs, 
Jones was, at that time, fully sane and capable of under- 
standing and transacting business. On objection, the 
court held that the defendant was incompetent to testify 
to these facts, but permitted him to testify as to conver- 
sations which other witnesses had stated occurred between 
him and them, and as to what passed between him and the 
children of Mrs. Jones. 


GrorcE T. Fry, for plaintiff in error. 
Joun C. Reep; Biasy & Dorsey, for defendants. 
BLaNDFORD, Justice. 


The bill in this case was exhibited by Mrs. Sarah C. 
Jones, then in life, but she having died pending the 
same, her children and only heirs at law, John and 
Anna (who had intermarried with Adair), were made par- 
ties by their guardian ad litem, John OC. Reed, Esquire, 
and thecase proceeded in their name against Frizzell, the 
plaintiff in error. The bill alleged that Sarah C. was living 
at Rome, Georgia, when her husband died; that Frizzell, 
her brother-in-law, who had married her sister, induced 
her to sell her property and remove to Atlanta; that she 
purchased a small house and lot for twelve hundred dol- 
lars ; that she engaged in business and continued the same 
until, by reason of ill-health, she was unable to continue; 
that her mind had become impaired from disease, her body 
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enfeebled, and having no one to trust but defendant, she 
placed great trust and confidence in her brother-in-law ; 
that he persuaded her to remove to another house which he 
rented for her, and he took possession of her house and 
was to pay her fifteen dollars per month for the support of 
her children and herself, which he failed to do; that he 
then bought a tax execution for city taxes which had been 
issued against her and had the same transferred to him- 
self,and without her knowledge had the same levied on 
her house and lot ; that when she discovered that her prop- 
erty had been levied on and was advertised for sale, she 
sent for defendant and he agreed to purchase the same for 
her, but he purchased the same and took a deed of convey- 
ance to himself; that after this, while she was still sick, 
weak in body and mind and unable to resist his impor- 
tunities, he persuaded her to make a quit-claim deed of 
conveyance to him of her property; that this was done 
without adequate consideration and when her mind was 
weak, he having persuaded her that it was best for her; and 
that now he claims to be the owner of her property. The 
bill waives discovery from defendant, and prays for an ac- 
counting as to the rents and that the deeds made to defend- 
ant be cancelled and the property be decreed to be turned 
over to plaintiffs. 

The answer of defendant denies the insanity of plain. 
tiff; says he bought the property fairly and paid a fair 
price for the same, to-wit, thirteen hundred dollars ; and 
in case the sale to him be decreed to be set aside, he prays 
that plaintiff be decreed to pay him the purchase money 
which he has paid her for the lot, the money which he has 
expended in making improvements on the lot, one thou- 
sand dollars, and all taxes he has paid for the same. 

After the court had charged the jury, they found that 
the conveyance by plaintiff to defendant. be cancelled and 
set aside, and that defendant recover four hundred and 
eighty-two dollars and three cents for moneys expended 
and paid out by him; and it was decreed accordingly. 
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A motion for new trial was made by defendant on many 
grounds, which was overruled by the court, and defendant 
excepted, and he assigns as error the several grounds taken 
in the motion for new trial. 

1. The main ground is that the verdict is contrary to 
the law and evidence in the case; and this ground reaches 
the entire case made by the pleading and evidence. The 
evidence of ten witnesses for plaintiff was to the effect that 
she was insane; on the contrary, the testimony of forty- 
four witnesses was that she was notinsane. But itis quite 
clear, from the testimony of all, that she was greatly af- 
flicted in body and mind from disease; that she had little 
or no will power; and that she was greatly under the in- 
fluence of defendant. So that, under these circumstances, 
where one possessed of this power over another obtains a 
conveyance of the property of such person, it should be 
made to appear that the transaction was fair, honest and 
free from fraud or all undue or improper influence of the ~ 
master-mind ; such a transaction will be scrutinized close- 
ly by the courts; ifthere be found the slightest scintilla 
of fraud, the transaction will be set aside. These cir- 
cumstances, when shown, without more, will of themselves 
show fraud which will authorize a court of equity to act 
and set the contract aside. 

In this case, the defendant failed to show what he had 
paid to Mrs. Jones for rent, or what sum or sums he liad 
paid her for purchase money; he failed to exhibit any ac- 
count or statement of the money he had paid to her. We 
cannot say, from the evidence which he submitted to the 
court and jury, what sum was due to him for moneys paid 
for purchase money or otherwise; so it may be, from the 
record, that the sum found by the jury to be due the de- 
fendant is right. Therefore we conclude that the verdict 
is not contrary to the law and evidence in the case. 

The case of Causey vs. Wiley, Banks & Co.,27 Ga. 444, 
contains an opinion of McDonald, J., which is able and 
exhaustive of the subject of which we have have been 
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treating, and is conclusive upon these grounds. What has 
been said disposes of the 1st, 2nd, 3rd, 4th and 5th 1 amen 
of the motion for new trial. 

2. The sixth assignment of error complains that the 
court charged the jury that, “It does not require a high 
degree of mental power to make a binding agreement; 
one who has strength of mind and reason equal to a clear 
and full understanding of the nature and consequences of 
his act in making a deed is to be considered sane;. one who 
lacks this capacity is to be held insane.” This charge, in 
the abstract, is correct, but when applied to the facts of 
this case is more favorable to the defendant than he had 
any right to expect; consequently he is not injured by the 
charge and will not be heard to complain. 

3. The 7th ground of error insists that the court erred 
in not restricting the jury to the time defendant says he 
made the contract with Mrs. Jones, to ascertain the con- 
dition of her mind, instead of to the time she made the deed 
to defendant. We think the court did right to refuse this 
request. The condition of the mind of Mrs. Jones was 
the proper subject of inquiry by the jury, from the time 
the transaction began until its final termination. 

4, The 8th ground of the motion alleges as error that 
the court instructed the jury that if, after the filing of the 
bill and pending the same, plaintiff makes a written state- 
ment that the bill was filed without her authority and she 
has no cause of action against the person sued, such a 
statement would be an admission against the plaintiff and 
should be considered by the jury like other evidence in 
passing upon the rights of the parties. This charge is 
correct, taken in connection with the facts of the case. If 
defendant, by reason of the weakness of plaintiff and his 
confidential relations to her, could obtain a deed of con- 
veyance from her to himself of her property, the jury 
might well conclude that he could have obtained her sig- 
nature to the paper offered in evidence by the same means. 
We are satisfied from this record that plaintiff's counsel 
had full authority to bring and prosecute this case. 
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The 9th, 11th and 13th grounds of the motion are dis- 
posed of by what has been said as to the first ground. 

5. We are satisfied that there is no error in the charges 
of the court as given or in its refusal to charge; and what 
has already been said covers the remaining grounds in the 
motion, except as to the admission and rejection of evi- 
dence. It is insisted that the court should have rejected 
the testimony of several witnesses, as to the sanity of Mrs. 
Jones, who gave their opinion of her insanity, their reasons 
being that they knew her, saw her, and heard her talk. 
We think the testimony admissible, and it was for the jury 
to determine whether the reasons of the witnesses were 
satisfactory or not. 

The defendant was not a competent witness to testify as 
to what occurred between himself and Mrs. Jones, she be- 
ing dead. 

Upon the whole, we are satisfied with the verdict in this 
case, and that there were no material errors committed by 
the court; so that the decree of the court below is affirmed. 


—_—_—_-— 


Ture City AND SUBURBAN RAILWAY CoMPANY OF SAVANNAH 
vs. THE Mayor, ETc. OF SAVANNAH. 


. Under a provision in the charter of a municipal corporation giving 
it power ‘‘to make, ordain and establish such by-laws, ordinances, 
rules and regulations as shall appear to them requisite and neces- 
sary for the security, welfare and convenience of the said city and 
its inhabitants, and for preserving health, peace and good govern- 
ment within the limits of the same,’’ the municipal authorities 
were authorized to pass an ordinance requiring street railroad com- 
panies to keep their tracks watered so as to lay the dust, and im- | 
posing a fine for failing so to do. 

. The defendant in this case was a successor of the Savannah, Skid- 
away and &eaboard Railroad Company, the charter of which only 
granted the right to construct the road outside of the city ; and an 
ordinance passed in 1868 gave it the power to construct and run 
within the city limits; and in that ordinance it was provided that 
“said company and its agents shall be under the same police regu- 
lations and liable to fine as other persons for violation of the ordi- 
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nances of the city of Savannah,’’ which was confirmed by the Gen- 
eral Assembly. Therefore the defendant was subject to such an 
ordinance by its charter. 

(a.) Even if the company had not so submitted itself to the police 
regulations and ordinances of the city on entering it, it would be 
subject thereto. 


3. An ordinance requiring all companies operating street-cars in the 
city to water their tracks so as to keep the dust laid, was not so 
partial and wanting in generality as to vitiate it. 


November 9, 1886 


Municipal Corporations. Streets and Sidewalks. Rail- 
roads. Street-Railroads. Before Judge Apams. Chat- 
ham Superior Court. December Term, 1885. 


The municipal authorities of the city of Savannah passed 
an ordinance requiring that “each and every company or 
corporation operating any street-car line within the limits 
of the city of Savannah shall water their tracks so as to ef- 
fectually keep the dust on the same laid,” and providing a 
penalty for its violation. Under this ordinance, a fine was 
imposed on the City and Suburban Railway Co. A certior- 
ari was sued out, and upon the hearing was dismissed, and 


the company excepted. The other facts are stated in the 
decision. 


Denmark & Abas, by brief, for plaintiff in error. 
H. C. CunnineuaM, for defendants. 


Jackson, Chief Justice. 


The police court of Savannah fined the City and Suburban 
Railway of Savannah, Georgia, for neglecting to water the 
track on which it ran through the streets of the city. The 
railway company sued out writ of certiorari to the su- 
perior court of the county of Chatham, which was dis- 
missed by that court, and error is assigned here on its dis- 
missal, on the ground that the ordinance authorizing the 





OCTOBER TERM, 1886. 733 


The City & Suburban Railway Co. of Savannah vs. The Mayor, etc. of Savannah. 


fine and requiring the company to water the track, is 
without legal authority and void. 

1. The authority given by charter to the city of Savan- 
nah is very broad. It is “to make, ordain and establish 
such by-laws, ordinances, rules and regulations as shall 
appear to them requisite and necessary for the security, 
welfare and convenience of the said city and its inhab- 
itants, and for preserving health, peace and good govern- 
ment within the limits of thesame:” Surely to keep down 
the dust from the railway’s own tracks by watering them 
within the city limits and on its streets, is a very requisite 
and necessary thing for the welfare and convenience of 
the inhabitants on the streets over which the road is con- 
structed, to say nothing of its health-preserving effect. 
The cars constantly run; almost every minute they pass 
each house on the street, and if the track be left unwatered, 
the dust becomes very inconvenient to those who lodge in 
the house, and in warm weather sit on the stoops, or open 
the windows. It follows that the charter of the city author- 
izes the ordinance. 

2. Does the charter of the company forbid it, or is it in- 
consistent with that charter? Nothing ofthe sort has been 
exhibited to this court in this record or in the law. On 
the contrary, this plaintiff in error is successor to the Sa- 
vannah, Skidaway and Seaboard Railroad Company, incor- 
porated under the act of 1866. Laws of 1866, p. 130. This 
act only granted the right to construct the road outside 
the city. An ordinance of the city, passed in 1868, gave 
it the power to construct and run within the city limits, 
and in that ordinance provided “that said company and 
its agents shall be under the same police regulations and 
liable to fine as other persons for violation of the ordi- 
nances of the city of Savannah ;” and this ordinance was 
confirmed by the general assembly in 1868. See city 
code, p. 423, 424, 425 et seg. and acts of the legislature 
of 1868, p. 113. Therefore its chartered rights as suc- 
cessor as aforesaid, so far from militating against the legal- 
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ity of the ordinance before us now, obligates the company 
and its agents to submit to fines underit. Even if it did 
not so submit itself to the police regulations and ordi- 
nances of the city, on entering it, it would be subject 
thereto. Cooley, 5 ed. m. p. 280; 1 Dil. Mun. Corp. 
§142-S and cases cited. 

8. Nor do we see that the ordinance is partial and not 
general, so as to vitiate it. It affects alike all railways 
traversing the streets, and thus embraces impartially every 
person that runs continuously and constantly on the 
streets, and raises this inconvenient dust constantly when 
the track on which such person runs is left unwatered. Be- 
cause only an artificial person does this by virtue of char- 
tered permission to construct and use the track and run 
on it constantly, is no reason to show the ordinance not 
general. It embraces all who exercise the same right and 
work the same inconvenience to occupants of houses on 
the street. Jn re Goddard, 16 Pick. 504, 506, 510; Rail- 
road Co. vs. Richmond, 96 U. S. R. 521. 

So the court was right to dismiss the certiorari. 
Judgment affirmed. 


Kuve vs. THE STATE oF GEORGIA. 


1, Where it was shown that the door of a tippling-house was open on 
Sunday, that the proprietor’s clerk and another were seen in the 
house, and that, although there was a high fence around the house, 
the gate also was open, a verdict of guilty of keeping open a tip- 
pling-house on Sunday was not contrary to law and evidence. 

2. Where a defendant ina criminal case made a statement in his 
own behalf, it was competent to cortradict this by showing con- 
flicting statements made by him before the magistrate ; nor does the 
rule requiring a witness to have his attention called to the time 
and place of making such statements in order to render them ad- 
missible, apply to the defendant’s statement. 

(a.) Besides, in this case, the defendant did know the time and place, 
and made an effort to explain his former statements. 

3. There was no error in the following charge, as to the defendant’s 

statement, especially in a clear case: ‘‘The defendant’s state- 
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ment is not under oath; no penalty is prescribed for making a 
false statement; you have the right to accept the statement in pref- 
erence to sworn testimony, or you have the right to rejectit. A 
jury should not accept a statement because it is made by the de- 
fendant ; they should not reject it because it isnot sworn to. They 
should examine it, weigh it; is it reasonable, is it probable, is it 
consistent with the facts that seem to be proved? And after thus 
weighingit, give it that effect you think it ought to have.” 

. Where neither the clerk of the accused nor the other person seen 
in the house were produced as witnesses on the trial, there was 
no error in stating to the jury that the defendant had the power, 
as fully as the State, to compel the attendance of witnesses. 

The law prohibits tippling-houses being kept open on Sunday. 
It matters not for what purpose; the keeping the door open 
is the crime; and it isno excuse that it was kept open to dry the 
room or goods therein ; and there was no error in charging to the 
effect that keeping the house open to dry fruit or other goods will 
not do, and that if it was open, the crime was complete, no 
matter for what purpose it was kept open. 

.) This ruling does not conflict with the case of Sanders, 74 Ga. 
82, or Nixon’s case, 75 Id, 862. 

. If the proprietor of the tippling-house seeks to shield himself 
on the ground that the act was that of his clerk and not of 
himself, he must show not only that he had no knowledge of 
the door’s being open, but that he gave no consent thereto, ex- 
press or implied. 


November 9, 1886. 


Criminal Law. Practice in Superior Court. Before 
Judge Apams. Chatham Superior Court. De¢ember Term, 
1885. 

Reported in the decision. 


GARRARD & MELDRIM, for plaintiffin error. 


F. G. puBraenoy, solicitor-general, for the State. 


Jackson, Chief Justice. 


Frederick Klug was convicted of keeping open a tip- 
pling-house on the Sabbath ; the court below denied him 
a new trial, and the case is here on assignments of error 
on that denial. . 
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1. The evidence is abundant to prove his guilt ; a police- 
man saw the gate open and a blind negro standing in it; 
the door of the tippling-house open, too, and defendant’s 
clerk and somebody else inside the house. The gist of 
this offence is to keep the house open to ingress and egress. 
The high paling relied on by the counsel of plaintiff to 
stop such egress and ingress does not avail him, because 
the gate, as well as the door, was open and people in the 
house, one of them the clerk, the other unknown to the 
policeman. It is quite aclear case, and the verdict is not 
contrary to evidence or against law. 

2. There was no error in allowing the statement of Klug 
to be contradicted by his own sayings and statements be- 
forethe mayor. The counsel, in assigning error, put it 
upon the ground that the party should have been notified 
of the time and place in order to make the contradictory 
statement admissible. We do not sce that the rule is 
applicable when the statement is made by the defendant 
on his own trial and in his presence; one statement just 
made is contradicted by another made about the same 
transaction before the mayor; besides, he did know time 
and place, and made an effort to explain the saying before 
the mayor by the additional statement that it was his 
clerk that told him the facts which he stated before the 
'mayor, and thus they were not his own,in his view of it, 
but the clerk’s. 65 Ga. 568. 

3. No error was made in the court’s saying to the jury 
that “the defendant’s statement is not under oath ; no 
penalty is prescribed for making a false statement you 
have the right to accept that statement in preference 
to sworn testimony, or you have the right to reject 
it. A jury should not accept a statement because it is 
made by the defendant; they should not reject it because 
it is not sworn to; they should examine it, weigh it; is it 
reasonable, is it probable, is it consistent with the facts 
that seem to be proved? And after thus weighing it, give 
it that effect you think it ought to have.” Substantially 
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this court has ruled the objection not good; certainly a 
much worse charge is not so bad as to work a new trial in 
a clear case. 73 Ga. 577. 

4. We see no error in the statement of the court that 
defendant has the power, as fully as the State, to compel 
the attendance of witnesses in the county. It is applica- 
ble to this case, inasmuch as the clerk and the other per- 
son seen by the policeman in the house were not produced, 
to explain, if possible, its being open and want of knowl- 
edge and consent by the defendant. 

5. The law is that these houses must be kept shut. To 
keep them open on the Lord’s day is the offence. It mat- 
ters not for what purpose. The open door is the crime. 
If to dry the room it is kept open, such an excuse would 
be always made, though people had ingress to drink and 
tipple, and actual drinking must be proved to convict. Such 
is not the law; nor does this ruling collide with either San- 
ders’ case, 74 Ga. 82, or Nixon's case, 75 Id. 862, cited by 
plaintiff in error. Therefore a charge to the effect that 
keeping it open to dry fruit or other goods will not do, 
and if open, the crime is complete, no matter for what pur- 
pose it is kept open, is in accordance with the law. Harvey 
vs. The State, 65 Ga. 568, 570. A retailer of spirituous 
liquor, beer or wine had better not keep things to dry in 
the same house if he cannot dry them without keeping 
his door open. 

6. If the clerk be guilty and keeps the door open, to free 
himself from crime, the employer of the clerk must show, 
not only that he did not consent, but also that he did not 
know. He might consent by private arrangement to do 
the thing by the clerk, and yet not know it was done at’ 
the time it was done; so that to shield himself, the propri- 
etor must show at all events, not only no knowledge of 
the door’s being open, but no consent to it, express or im- 
plied, as is intimated, if not decided, in Sanders’ case, supra. 
The implication is almost irresistible that the consent is 

v 77-47 
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given tacitly and approvingly, if not by distinct instruc- 

tions. In Wixon’s case, the mind of the court was on the 

case before it, and we held that the court made no charge . 

that wronged the plaintiff in error, or was error as against 

him. 7 
- Judgment affirmed. 


Dukes vs. THe STATE OF GEORGIA. 


Under the act of August 9, 1881 (acts 1880-81, p. 591), itis a crim- 
_ inal offence to sell or furnish intoxicating liquor in the 714th dis- 
trict of Carroll county, in which the town of Carrollton is located. 
Where a quart of whiskey was furnished to a woman in that dis- 
trict, this was sufficient to warrant a conviction, although the whis- 
key was alleged to be for the use of a sick woman who resided six 
miles away, whose husband had sent for it by the person receiv- 
ing it, and although the defendant may have refused to sell it or 
receive pay for it, and may have furnished it as a gift. 


December 21, 1886. 


Criminal Law. Liquor. Before Judge ApaMson. City 
Court of Carrollton, April Term, 1886. 


Reported in the decision. 


E. B. Merrett; Oscar Reese, for plaintiff in error. 


C. P. Gorpon, solicitor city court, for the State. 
Hatt, Justice. 


The defendant, Tom Dukes, was indicted and convicted 
under an act of the legislature, approved on the 9th day 
of August, 1881, for selling and furnishing intoxicating 
liquor in the 714th district of Carroll county, in which the 
town of Carrollton is located. Acts of 1880 and 1881, p. 
591. By the terms of the act, the “ selling or furnishing” 
intoxicating liquor in.that district is made indictable, and. 
upon conviction, subjects the offender to the penalty there- 
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by prescribed. That a quart of corn whiskey, alleged to 
be for the use of a sick woman, was furnished as charged 
in the indictment, was fully proved on the trial, but whether 
it was delivered to and consumed by her was not shown ; 
her husband sent for it by another woman and gave her 
seventy cents to pay for it. The defendant said he would 
not sell it, but would give it to her; she, however, left the 
seventy cents at his house, and returning later, found there 
the identical money, which she took and returned to the 
sick woman’s husband. It was insisted that the defend- 
ant had a right to give the liquor away for the purpose 
stated, and that furnishing without selling it was not a vio- 
lation of the act; but we are of a different opinion ; besides, 
we think that a sale might have been inferred from the 
facts in proof; the exhibition of the money, and the leaving 
it at the place, and the subsequent return of the party who 
procured the whiskey, and her taking possession of the 
money in the absence of the defendant, after having deliv- 
ered the whiskey to the husband, who lived with his sick 
wife some six miles from Carrollton, in the country, taken in 
connection with other facts, are, to say the least, very sus- 
picious circumstances, which indicate that the spirits were 
actually sold ; but, independent of any sale, we hold that the 
bare fact. of furnishing spirituous liquors was a violation 
of the act; especially is this so where as much as a quart 
was supplied at once. Whether taking a social drink with 
a friend or comrade within the district where the sale or 
furnishing of intoxicating liquors is prohibited, would be 
a violation of the law, we do not decide, as that is not 
the case made by this record, and it would hot be proper 
to decide in advance a question that, may never be made. 
“ Sufficient unto the day, is the evi! thereof.” The convic- 
tion and punishment of this defendant was proper, and 
there was no error in overruling his motion for a new trial. 
Judgment affirmed. 
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1, Ifan attachment was demurrable for want of the affidavit required 
by law tosupportit, such demurrer could be made and the attach- 
ment dismissed at the first term ; nor does the fact that a plaintiff 
in attachment has all of the first term within which to file his 
declaration, prevent the making and hearing of a demurrer to the 
attachment for want of a proper affidavit to support it at that term. 

2. Where an affidavit to obtain an attachment stated “‘that Heller, 
Hirsch & Co. are indebted to deponent in the sum of fourteen 
hundred and eighty-two dollars and twenty-five cents, and that 
said Heller, Hirsch & Co. reside out of the State,’’ and wherethe 
attachment issued thereon was levied and areplevy bond was 
given by Heller, Hirsch & Co. inthat name, it was error to dis- 
miss the attachment because the names of the partners were not 
setout. The object of the process was to bring the firm into court ; 
and having accomplished that purpose, and the firm having given 
a replevy bond, it was too late to move to dismiss the attachment 
because of the failure to state the names of the firm. 

(a ) This case does not fall within the ruling in Barbour vs. Albany 
Lodge, 73 Ga. 474. 

(b.) If the ground of the attachment, as, in this case, the residence 
outside of the State, were not set out and sworn to clearly, thereby 
making the attachment illegal and void, then a strict construction 
would be right and a dismissal proper; but there is no such de- 
fect in this case, but only an omission of the individual names of 
the partners composing the defendants’ firm. 


November 9, 1886. 





Practice in Superior Court. Attachment. Process. 
Partnership. Before Judge Harvey. City Court of Sa 
vannah. May Term, 1886. 


Reported in the decision. 
Cuar_Ton & Macka tt, for plaintiff in error. 


C. N. West, by R. G. Erwin, for,defendants. 





Jackson, Chief Justice. 





The affidavit for attachment in this case is in these 
words: “That Heller, Hirsch & Company are indebted to 
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deponent in the sum of four hundred and eighty-two dollars 
and twenty-five cents, and that said Heller, Hirsch & Com- 
pany reside out of the State.” On motion, the writ of 
attachment was dismissed at the first term “for want of 
conformity of the attachment affidavit to law.” Two er- 
rors are assigned to this judgment: first, that it was prema- 
ture, being rendered at the first term ; and secondly, be- 
cause the affidavit conforms sufficiently to the law, espe- 
cially as Heller, Hirsch & Company replevied and gave 
security by a bond given by them in that name of Heller, 
Hirsch & Company. 

1. The case, it is true, was not on trial at the first term 
on the merits; but the attachment, if demurrable for 
want of the affidavit required by law to support it, was 
then, at the first term, in regular order to be demurred to 
and dismissed for the illegality of the affidavit. Itis true 
also, as insisted by the counsel for plaintiff in er- 
ror, that the plaintiff in attachment has all of the 
first term within which to file his declaration, the 
language of the statute being that the “plaintiff 
shall file his declaration at the first term.” It isa sort of 
prohibition upon him from filing it afterwards, and a 
warning not to neglect to file it at the first term. It is 
codified, doubtless, from the case of Birdsong & Sledge 
vs. Brooks, 7 Ga. 88, where “may” of the old statute was 
construed to mean “shall,” thus making the duty impera- 
tive, and so codifying it in section 3308 of the code. It 
does not follow, however, that the court shall wait upon 
the plaintiff to file it until the last day of the court, before 
entertaining a motion to dismiss. The plaintiff must be 
ready for such a motion when the motion docket is called, 
or the attachment case reached on its docket. Whether 
the party plaintiff may, after dismissal of the attachment, 
file his declaration, is not made a question here now and 
we do not pass upon it, my own inclination being strong 
that he cannot declare where no case is in court; courts 
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rarely grant privileges to the negligent and slothful in any 
case. 

2. But is this affidavit insufficient in view of the facts 
of this case? What is this affidavit and attachment? It 
is but the process that brings the non-resident into the 
court to answer a complaint to be made against him for 
the reason that the ordinary process cannot be served upon 
him. Atcommon law, all suits were so begun—that is, by 
- attachment of person or property ; but ordinarily, by stat- 
ute here, the mere service of process requiring the defend- 
ant to appear at court, served personally or at his most 
notorious place of abode, is the mode of calling him to an- 
swer. See Cobb’s Digest, pp. 69, 70, which shows that by 
the act of 1799, it is declared that attachments were 
granted only when the defendant puts himself, by non- 
residence, or actually removing or absconding or conceal- 
ing himself, or standing in defiance of a peace officer, in a 
position “so that the ordinary process of law cannot be 
servedon him.” True, since it has been extended to other 
positions or circumstances; but all look to some act still 
that makes ordinary process impotent to reach him and 
his property. 

This being, then, process to try the issue of indebtedness 
against the defendant, it is enough so to name him in the 
process as to secure appearance, if he see fit to appear in 
person and answer the declaration when filed, or if he see 
fit to replevy the property seized, and thus become respon- 
sible with his surety for the finding and judgment on the 
declaration when filed. Therefore our statute makes no- 
tice upon him, or his replevy of the property by giving a 
good surety, sufficient to support, not only a judgment on 
the declaration and an execution on the judgment to be 
levied on the property attached, but a general judgment 
and execution on all his property that can be found. This 
defendant, then Heller, Hirsch & Co., by putting in this 
replevy bond in this case, did the equivalent of appearing 
and announcing ready to plead to the declaration when 
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filed, and became responsible to answer to the personal 
indebtedness declared against it, and to pay whatever is 
found to be due by it. Code, §§3319, 3328. 

‘It follows that the declaration is the real pleading in the 
case, and that the answer to it makes the issue of indebt- 
edness and its amount. Itis that declaration that describes 
the persons who compose the firm ; and the process against 
the firm without naming it is sufficient if it brings the firm 
into court, and it.does bring it in if it replevies under 
our statute law. Code, §3328. 

Suppose, under ordinary process against the firm name 
only, as naked in other respects as is this affidavit, it ap- 
pears and answers the declaration, would the process be 
void and the party discharged by dismissing the case? 
Surely not; because the process has answered its purpose, 
and the party has notice and isin court. So here he has 
the equivalent of notice by replevying the property. Even 
final process is good against a firm without naming its indi- 
vidual members. Code, §§1899, 3576. Shall not the mesne 
process which brought the partners in suffice ? 

Further, “ Partners suing or being sued in their firm 
name, the partnership need not be proved unless denied 
by the defendant upon oath on plea in abatement filed.” 
Code, §1898. It would thus seem that they may be sued 
in their firm name perhaps; even declared upon by that 
name alone. If so declared upon, and if the firm answer 
to the name by which they are sued, surely it would be too 
late to deny ‘the name and dismiss the suit or plead in 
abatement. 

But_the ingenious counsel insists that, as the affidavit 
does not allege the partnership, nobody is sued and cites 
Barbour vs. Albany Lodge, No. 24,. Free and Accepted 
Masons, and Albany Chapter, No. 15, Royal Arch Masons, 
73 Ga. 474, as in point. But the distinction is that no- 
body was named there, no corporation or individual or 
firm oranything like afirm. In this case, Heller is named, 
Hirsch is named and company is appended, thereby clearly 
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indicating a firm of partners bearing that name. It may 
be Heller Hirsch—one man and company—which would 
bring the case within Hines & Hobbs vs. H. I. Kimball & 
Co.,47 Ga. 587. 

In the case of the masons, no man was named—nothing 
like the name of a man, but evidently an entity which 
could sue or be sued only as a corporation. It must be 
remembered, too, that the names of individuals composing 
a partnership are not easily procured, and the mode of 
making men answer for debts when non-resident or ab- 
sconding or moving off, requires rapidity of motion and 
action, and the affidavit must be made on the spur of the 
moment. Such irregularities as the failure to set out indi- 
vidual names—all of them—of a partnership, especially 
a foreign partnership, and more especially when it replev- 
ies the property by the same name used in the affidavit of 
attachment, should not, in our judgment, defeat and ren- 
der void the attachment process. 

If the ground of the attachment, as, in this case, the for- 
eign residence outside this State, which goes to the whole 
merit of the attachment process, was not set out and sworn 
to clearly, and thus the attachment was illegal and void, 
then a strict construction would be right and the dismis- 
sal would be proper and necessary in law; but this is no 
such defect, but only an omission of individual names that 
compose the firm of Heller, Hirsch & Co. And such dis- 
tinction is taken, we think, in 54th Ga. 680; 60th /d. 1138 ; 
Walter vs. Kierstead, 74 Ga. 18, and also in other cases. 
See also Chambers, Jeffers & Co. vs. Sloan, Hawkins & 
Co.19 Ga. 84, and Reynolds vs. Jordan, Jd. 486; also 
Thompson vs. Wright, 22 Ga. 607, 618. 

Judgment reversed. 
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Couiins vs. THE Mayor, ETc. or SAVANNAH. 


Where the city of Savannah obtained an act to be passed to extend 
its corporate limits, and thereupon passed an ordinance to project 
and lay out certain streets and lanes, locating them by metes and 
bounds, and directing the city surveyor to locate the true line on 
which houses and fences should be placed, and a person, acting 
upon the faith of the ordinance and presuming that the streets and 
lanes had been definitely laid out, and that the city would take 
such further action by condemnation of land or otherwise as would . 
render the laying out of such streets and lanes permanent, pur- 
chased certain lots which would abut thereon and erected build- 
ings under a building permit obtained from the city for a valuable 
consideration, and was notified by the city surveyor not to encroach 
on the streets, which caused her to leave a strip of land four feet 
wide by sixty-twoin length, he representing thatthe streets and 
lanes were to be kept open by the city; these facts did not make 
it the duty of the city to carry the ordinance into effect by con- 
demning the property included in the streets and alleys and to 
open them to the public, or to repeal the ordinance before such 
person purchased. Nor would such person have a right of action 
for damages against the city because it failed to make such con- 
demnation, by reason whereof the owners of the land enclosed it 
with a high fence extending across two of the projected streets 
and rendering ingress and egress to and from her property more 
difficult. A declaration based on such facts was demurrable. 

(a.) Whether a city will open a street or not is discretionary with 
it; and the exercise of its discretion.either way gives no right to 
any one who may have miscaleulated the final action of the city 
and expended money accordingly. 

November 9, 1886. 


Municipal Corporations. Actions. Damages. Streets 


and Sidewalks. Before Judge ApamMs. Chatham Superior 
Court. March Term, 1886. 


Reported in the decision. 


CuaRLTON & Macka tt, for plaintiff in error. 


H. C. Cunninenam, for defendants. 
BLANDFORD, Justice. 


The plaintiff brought her action against the city of Sa- 
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vannah for damages, wherein she alleged that defendant 
caused an act to be passed by the legislature in 1883 to ex- 
tend the corporate limits of the city of Savannah; that by 
virtue of said act, the defendant passed an ordinance to 
project and lay out in the limits of the city of Savannah, 
south of Anderson street, certain streets and lanes, by 
which ordinance the streets and lanes were definitely laid 
out and located by metes and bounds, but the ordi- 
‘ nance directed that it should be the duty of the city 
surveyor to indicate the two lines on which houses and 
fences should be placed; that the city surveyor entered 
on his duties under the ordinance ; that plaintiff, acting 
upon the faith of the ordinance, and presuming that the 
streets and lanes had been definitely laid out, and that 
defendant would take such further action, by condemna- 
tion of land or otherwise, as would render the laying out 
of such streets and lanes permanent, afterwards purchased 
a certain tract of land situate in said extended limits 
indicated on the map as lot 32, Cumming ward, bounded 
north by.a lane, on the south by Second street, on the 
‘east by Lincoln street, west by lot number 33, with the 
object to build thereon a store and several small tenement 
houses; that plaintiff, still acting on the faith of said ordi- 
nance, in 1885, obtained a permit from said city, for which 
she paid a valuable consideration, to build on said lot, and 
authorized her husband to make suitable arrangements 
therefor; that when she was preparing to build, she was 
notified by the city surveyor not to encroach on the streets, 
which caused her to leave a strip of her land four feet by 
sixty-two feet along Lincoln street; that the city surveyor 
represented that the streets and lanes were to be kept 
open by the city; that, still relying on said ordinances 
and representations of the city surveyor, she built, on the 
corner of Lincoln and Second streets, a store-house, one 
house on corner of Lincoln street and lane, and two houses 
on Second street; that she expended in the purchase of the 
lot and building of the houses 5,200 dollars, expecting to 
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realize from the rentals thereof a reasonable interest on 
the amount invested; that after the houses were com- 
pleted, she occupied her house on Second street farthest 
from the corner; that she offered her store and other 
houses for rent, and had no difficulty in securing good 
tenants, her aggregate monthly rental being sixty-seven 
dollars; and that defendant, by the passage of said ordi- 
nances and the acts and representations of their agents, 
induced her to purchase the land and build the houses. 
She avers that it was the duty of defendant to carry the 
ordinance into effect, or to have repealed the same before 
she purchased; that defendant wholly failed to do so; 
that, by reason of said failure, D. G. Purse and others to 
the north of plaintiff enclosed their premises with a high 
and impassable fence extending across Lincoln and Aber- 
corn streets in the rear of her premises, so that egress and 
ingress to and from Savannah by Lincoln and Abercorn 
streets was entirely cut off and she was obliged to go round 
by way of Drayton or Habersham streets; and that she 
protested against the erection of the fences aforesaid, and 
caused proceedings to be instituted against said parties, 
which were dismissed because the city had not condemned 
and paid for the land. Wherefore she says that she has 
been damaged by defendant. This declaration was de- 
murred to as not being sufficient in law to authorize recov- 
ery by plaintiff. The court sustained the demurrer, and 
this forms the ground of plaintiff’s complaint. 

The counsel for plaintiff in error admitted on the argu- 
ment before us that the city of Savannah was not bound 
to condemn the property and open the streets to the public, 
although it had proceeded so far as to have a survey made of 
the same. This was yielding the case to defendant, in our 
judgment. But he insists that she was damaged because 
she put faith in the ordinances of the city ; that she be- 
lieved the streets would be opened, and so believing, she 
purchased the lot and erected the buildings. We are 
unable to understand why she should be entitled to dam- 
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ages because she failed correctly to divine what the city 
would do as to opening the streets. She speculated on 
the chances as to the opening the streets, and if her 
expectations were not realized, she has but suffered the 
fate of other miscalculating speculators. If she had not 
been so keen, if she had waited until the streets had been 
opened or until she found that they would not be open, 
then, deubtless, she would not have made the venture. 
The city of Savannah is not liable to any person for dam- 
ages if, after having had a survey made, it concludes that 
the interest of the city will not warrant the condemnation 
of property and paying therefor for the purpose of 
opening of streets. Whether the city will open a street 
or not is discretionary with it, and the exercise of its dis- 
cretion, the one way or the other, gives no right of action 
to any one who may have miscalculated the final action 
of the city. 2 Dillon Mun. Corp. $§949, 950, 951, 966, 
and authorities cited therein. 
Judgment affirmed. 


Tue Liperty County Lanp, Etc. Co. vs. BARNES. 


1. The stock of goods contained in the store when the lease in this 
case was given, and that with which it was replenished from time 
to time, were not a part of the plant of the machinery leased. 

2. The defendant did not hold the stores in trust for the company, 
nor was he under obligation to keep and return to them an account 
of sales made of the same; nor can he be held accountable for 
mingling the goods subsequently purchased by him with those he 
originally bought from the plaintiff, so as to subject him to loss in 
case of his inability to distinguish the two. 

(a.) The maxim of Lord Bacon. that, ‘‘although the grant of a future 
interest is invalid, yet a declaration precedent may be made, which 
will take effect on the intervention of some new act,’’ does not 
apply to this case, so as to show title in the company to the goods 
acquired after the lease, it appearing that after the lessee acquired 
the property, he did not do any act indicating his intention that 
they should pass under the contract, and he not having consented 
to the company’s taking possession thereof. 


Februa y 8, 1887. 





OCTOBER TERM, 1886. 749 


The Liberty County Land, etc. Co. vs. Barnes. 


Title. Words and Phrases. Vendor and Purchaser. 
Bailments. Contracts. Leases. Before Judge ADAMS. 
Liberty Superior Court. November Term, 1885. 


This was an action of trover, brought by the Liberty 
County Land and Lumber Company, to recover a portion 
of goods taken from the commissary store at their estab- 
lishment, and which, it seems, had been assigned by the 
ordinary of that county to Barnes, the defendant, as an 
exemption and homestead (so-called), under the constitu. 
tion and laws of this State. The claim of this company 
for these goods grew originally out of this transaction. 
The company had leased for a term its saw-mill and 
appliances to Barnes ; and the portion of that lease mate- 
rial to the consideration of the questions made in this 
case is as follows : 


‘And the said party of the second part does also covenant and 
agree, for himself, his heirs, executors and administrators, to keep 
the said premises and property hereby leased in as good repair ashe 
receives the same; to build all additional skids, tram and railroads, 
and to make any addition to the present plant necessary for the con- 
duct of the business of said mill. All this the said party of the 
second part will do while he continues to occupy and use the same 
(fire, ordinary decay and natural wear and tear excepted), and will 
return the same to the party of the first part, its successors or as- 
signs, in as good order and repair as he receives the same, except as 
before excepted, at the end and expiration of this lease... .. Andit 
is hereby mutually covenanted and agreed by and between the parties 
to these presents as follows: 1st. That at the termination of this 
lease, said party of the second part shall be at liberty-to remove all 
personal property which he may have put on the premises, and such 
personal property as he does not see fit to remove before the termi- 
nation of this lease shall belong to the party of the first part, its suc- 
cessors and assigns. . . . Thatif the rents hereby stipulated to 
be paid shall not be paid or covered by the draft of the said party of 
the second part, accepted by the said Reppard, as hereinbefore cove- 
nanted, within ten days from the end of any month when the rent 
for the month shall have accrued, that then the party of the first part, 
its successors or assigns, may enter upon and take possession of 
the premises and property hereby leased, and may terminate this 
lease for all intents and purposes, except to enable it to recover 
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any amount that may be due for rent at the time of such re-en- 
try.”’ 

This lease was for five years from January 21,1884, ata 
monthly rental of $1,010. The commissary store attached 
to this establishment at the execution of the lease con- 
tained a little over $1,000 worth of goods, at prime cost in 
the city of Savannah. Before going into possession of 
these premises, Barnes gave the company a receipt in 
these words : 


“JossELyn, Liberty County, Geo., January 22d, 1884. 

‘Received of H. B. Millen the property of the Liberty County 
Land and Lumber Company, consisting of the saw-mill property, 
engines and boilers, skids, logs, ways, track, buildings and all other 
appurtenances ; also the planing machine, its engines, boiler and all 
its tools and appurtenances; also the locomotive and its tools and 
appurtenances, and log tracks now in use at station 3 3-4 §., F. & W. 
Ry., together with allthe machinery, tram-roads, railroad iron, laid 
and not laid, mules, wagons, carts, tools,-buildings, lands, timber and 
every other appurtenant belonging to the saw-mill and planing mill, 
or either of them, of the said company. 

“This receipt embraces the inventory of the company’s property 
as taken on August 15th, 1883; also all of the betterments and addi- 
tions to plant made to the property of the company by H. B. Millen 
during his lease, as is more particularly set forth in exhibits marked 
No. 1 and No. 2, and includes the stock in commissary store as per 
inventory taken on January 21 and 22, 1884, by I. S. Sandford and 
R. Holland, being an aggregate of $1,019, being first cost at Savan- 
nah, and free of charge for freights and drayages. 

; J. D. Barnes.”’ 


_ Barnes suffered his rent to fall in arrears, and the com- 
pany, for his failure to keep his covenant, sued out and 
levied a distress warrant upon this entire stock of goods, 
including that part of them turned over to him by the 
company, as weil as the portion that he purchased:subse- 
quently to the lease to keep up the supply, and which he 
mingled with the old stock. After this distress warrant 
was levied, certain laborers who had performed service at 
this mill enforced their liens, and obtained executions 
against Barnes for their services. These executions were 
also levied upon this stock of goods. When this was done, 
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Barnes applied for and obtained an exemption, which, ac- 
cording to the testimony, included, with a few trivial ex- 
ceptions as set forth, only the goods that he had purchased 
and brought into the stock after he got into possession. 
The company thereupon dismissed the levy of their dis- 
tress warrant upen this stock of goods, and brought this 
action of trover, to recover possession of what remained, 
or what had been turned over to Barnes as a homestead. 
after satisfying the claims of these laborers, as his exemp-. 
tion. On the trial of this case, the jury found for the 
plaintiff only a few articles of trivial value, which had 
belonged to the old stock or furniture of this commissary 
department or country store, under this charge of the court: 


‘In order to recover in this case, it is necessary for the plaintiff, 
The Liberty County Land and Lumber Co., to prove its title to the 
' property, or some part thereof, and the conversion of the property by 
the defendant, J. D. Barnes.. Such goods as were turned over to 
Barnes and roceipted for by him as the property of this company, was 
its property ; the company has the title to such property as remained 
and was not disposed of by Barnes in the usual course of trade, and 
if he attempted to homestead it or otherwise converted it, the com- 
pany is entitled to recover its value, and in addition to the value, you 
have the right to award interest and award the whole sum as dam- 
ages. But, in the opinion of. the court, whatever property was bought 
and put there by Barnes after taking possession of the stock was not 
the property of this company, but remained Barnes’s property. If ‘it’ 
be a fact that he (Barnes) put goods in the same store, and matle 
them a part of the same stock that he got from the company, and did | 
not keep.them separate therefrom, this did not make them the prop- 
erty of the company. He had the right to dispose of the stock re- 
ceived from the plaintiff in the usual course of trade and put other ° 
goods in their place, but the goods so substituted did not become the : 
goods of the plaintiff. In the opinion of the court, the sale by Barnes: 
of any of the original stock turned over to him did not amount to a 
conversion ; but if he took a homestead on any of this original prop- 
erty, this did amount toa conversion of such goods as he so attempted | 
to homestead. Under the charge of the court, as I understand the ° 
case, the burden is on the plaintiff to show which of the goods re- 
maining in the store were included in the property turned over to 
Barnes, and not on Barnes to show which of the goods remaining in 
tle store were added by him to the stock received from the plaintiff.” 


‘The plaintiff moved for a new trial, assigning errors’ 
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specifically upon this charge. ‘The motion was overruled, 
and exceptions were taken. 


CuisHoLm & Erwin, for plaintiffs in error, cited: Code, 
§$2754, 2757, 3804, 1954; 2 Lowell, 458; 43 Am. R. 596; 
65 N. Y. 459; 57 Ga. 36,77; 58 7d. 571; 46 Jd. 232; 65 
Jd. 184; Story Bail. 414, 294, 40; Code, §2089; 7 Cowen 
752; Broom Leg. Max. 497 et seg.; 10 Exch. 298, 307,311; 
3 Hurl. & Nor. 967; 5 Ell. & Black. 830,844; 112 Eng. 
C. L. R. 448; 95 Jd. 470; 2 Lea. Cas. Eq. 230; Taylor 
Landl. & Ten. 290; 2 Wall. 491; 8 Cal. 36; L. R.8 Eq. 
626; 1B. & A.394; 7 Bing. 154; 7 M. & W.14; 98 Mass. 
55; Code, §3131. 


puBrenon & Fraser, for defendant, cited : Code, §§2193, 
2754, 2274, 2125, 3753; 71 Ga. 387; 70 Jd. 367, 87; 68 
Id 619; Rapalje & L. L. Dic. “ plant;” 45 Ga. 213; 50 
Id. 426. 


HAL, Justice. 


The questions made by this record turn, in a great 
measure, upon the characters of the securities taken by 
the plaintiffs for the performance of the lease contract en- 

tered into with them by the defendant. 

* «1. The first question made is this: Is the stock of goods 
contained in the store when the lease was given, and that 
with which it was replenished from time to time by the 
defendant, to be deemed, according to the contract between 
the parties, as any part of the “ plant” of the machinery 
leased? We do not think so, “Plant,” as used in this 
sense, is, according to Webster, the “ fixtures and tools 
necessary to carry on any trade or mechanical business.” 
The goods in a promiscuous country store cannot with pro- 
priety be denominated either fixtures or tools essential to 
the conduct of the business of a mill to saw and plane 
lumber. They are, so far as they have any connection with 
the milling business, to be taken rather as supplies for the 
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hands and others engaged in the prosecution of the work 
carried on in the forest, in felling trees and conveying 
' logs to the mill to be sawed into lumber. 

2. Nor do we agree with learned counsel for the plain- 
tiff in error that the defendant held the stores in trust for 
the plaintiff company; nor was he under obligation to keep 
and return to them an account of sales made of the same. 
We do not think, therefore, he is chargeable with this duty 
and can be held accountable for mingling the goods subse- 
quently purchased by him with those he originally bought 
from the plaintiff, of which it was contended he had charge, 
or of so confounding them with his own that the line of 
distinction between the two cannot be drawn; and thus, 
having thrown upon him all the inconvenience of causing 
the confusion, andin case of his inability to distinguish his 
own property, subjecting him to its loss. Oode, §331. He 
was not carrying on this business on their account or for 
their benefit. The goods were turned over to him to be 
disposed of as he saw proper, nor was it incumbent on 
him to keep up the stock; it was optional with him to do 
this or to let it alone. In this respect, he could do as he 
pleased; and they retained no power to compel him to act 
otherwise than according to his own views upon this sub- 
ject and in relation to that matter. As to the effects left 
on hand at the close of the lease being the property of 
the company, that question will more properly come up 
and be considered upon the main point of contention in 
this case, and that is, whether, under this contract, the de- 
fendant gave the plaintiff a lien upon, or made sales to 
them of, the property which he expected to acquire subse- 
quently, and which in fact he did acquire after the execu- 
tion of the lease and his receipt for the property leased, 
and whether the property thus acquired could be set apart 
as a homestead and exemption, under the laws of this 
State, without first paying them what was alleged to be 
the proper amount due for the same. At first the stock of 

v 7—48 
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goods was treated by them as the defendant’s property, 
and they sued out a distress warrant for their rent in ar- 
rear, and caused it to be levied on it; but when they as- 
certained fhat a homestead and exemption had been 
applied for and allowed, and that the laborers had levied 
executions founded on foreclosures of liens on the stock of 
goods, they dismissed the levy made on their distress war- 
rant and abandoned the proceeding, and instituted trover 
to recover the goods set apart in the exemption to the de- 
fendant. They did not claim that the defendant’s under- 
taking amounted to a mortgage upon goods “in bulk,” 
but “changing in specifics” (code, §1954), but that the 
title to the goods, as well those in possession as those 
thereafter to be acquired, was to be conveyed to them as 
a security for the performance of defendant’s covenants. 
They endeavor to obviate the legal difficulty that exists as 
to the conveyance of after-acquired property by an appeal 
to Lord Bacon’s maxim that, “although the grant of a 
future interest is invalid, yet a declaration precedent may 
tbemade which will take effect on the intervention of some 
new act.” (Broom’s Maxims, 497). The first branch of 
this maxim relates to the sale and conveyance of a future 
interest, which cannot, as a general rule, under the law, be 
affected, and about which there is no dispute. It is upon 
the application of the latter branch of the maxim that the 
question is made. 

“Tt remains then,” says Mr. Broom (Broom’s Legal 
Maxims, 500), “ to consider the second part of Lord Bacon’s 
rule above stated, viz. that a declaration, if followed by 
some act or conveyance, may be effectual in transferring 
property not actually in possession of the party at the 
time of making such declaration. For instance, a power 
contained in an indenture to seize future crops, if unexe- 
cuted, would be of no avail against an execution levied, as 
giving no legal or equitable title to any specific crops; yet 
if the power be subsequently executed by the grantee tak- 
ing possession of the then growing crops, the seizure will be 
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good as against an execution afterwards levied; for the act 
done by the grantor is sufficient to give effect to the antece- 
dent declaration, within the scope and meaning of Lord Ba- 
con’s maxim. Further,in commenting on the rule before 
us, Lord Bacon thus exemplifies the qualification with which 
it is to be received: ‘If, he says, ‘there be a feoffment 
by a disseisee and a letter of attorney to enter and make 
livery of seisin, and afterwards livery of seisin is made ac- 
cordingly, this is a good feoffment, although the feoffor had 
a right only at the time of making the feoffment; the rea- 
son assigned being that a deed of feoffment is but a mat- 
ter of declaration and evidence, and there is a new act; 
that is to say, the livery subsequent, which gives effect 
and validiiy to the prior conveyance.’ In like manner, 
‘if I grant unto J. S. authority by my deed to demise for 
years the land whereof I am now seized, or hereafter shall 
be seized, and after I purchase lands, and J. S., my attor- 
ney, doth demise them, this is a good demise, because the 
demise of my attorney is a new act, and all one witha 
demise by myself;’ and ‘ where by deed indented a man 
represents himself as the owner of an estate, and affects to 
convey it for valuable consideration, having at the time 
no possession or interest in the estate, and where nothing 
therefore can pass, whatever be the nature of the convey- 
ance, there if by any means he afterwards acquire an in- 
terest in the estate, he is estopped, in respect of the so- 
lemnity of the instrument, from saying, as against the 
other party to the indenture, contrary to his averment 
in that identure, that he had not such interest at the 
time of its execution.” In a modern case also, we 
read that ‘ At law, an assignment of a thing which has no 
existence, actual or potential, at the time of the execution 
of the deed, is altogether void. But where future property 
is assigned, and after it comes into existence, possession is 
either delivered by the assignor, or is allowed by him to 
be taken by the assignee, in either case there would be 
the novus actus interveniens of the maxim of Lord Bacon, 
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and the property would pass.’” Again, this same author 
says, ‘‘ We may conclude accordingly that, although, sub- 
ject tothe restrictions above stated, a grant of goods which 
are not in existence, or do not belong to the grantor at 
the time of executing the deed, is void, yet the grantor may 
ratify his grant by some act done by him with that view, 
after he has acquired the property in the goods, or 
by some act indicating his intention that they should pass 
under the deed already executed.” There is much more to 
the same effect in this author. See passim, pp. 498 to 
563, inclusive. 

It does not strike us that the defendant consented, at the 
time of the levy of this distress warrant or subsequently, 
to the party’s going into possession of this property. On 
the contrary, he dissented from this new act, and did all 
in his power to prevent its consummation. For that rea- 
son we think this law inapplicable to the case; although 
the position was ingeniously assumed and maintained 
with great plausibility and power of argument by the 
learned counsel who represented the plaintiffs in error, yet 
our impression is that his reasoning on the question is 
rather plausible than sound. There is a perfect wealth of 
cases cited in the notes of Mr. Broom in his “ commenta- 
ries,’ on this maxim of Lord Bacon, to which we refer 
those in search of information upon this interesting subject. 

Being of opinion that there was no error in the refusal 


of this new trial, we direct that the judgment below be 
affirmed. 


Lewls vs. THE City oF ATLANTA. 


1. Where an action for damages was brought by a married woman 
alone, without joining her husband with her, to recover from a 
municipal corporation for personal injuries to her in consequence 
of obstructions in a street, made by private parties who had accu- 
mulated materials for paving the same in front of their residences, 
and who had left such materials during the night withou% signal 
lights or barriers, the plaintiff could not recover for expenses incurr- 
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ed by her in consequence of the injury, unless actually paid by her, 
there being no testimony going to show that she was living sepa- 
rate from her husband, that she was a free trader, that she had 
any separate property, or that she personally undertook to pay 
these expenses or in any manner bound herself to do so. The 
married woman’s law does not have the effect of giving her the 
right to recover for such expenses, without joining her husband in 
the action and without any proof on the points stated. 

. Where material was so left in the street by adjoining property- 
owners, or persons employed by them, and an ordinance of the city 
required that they should prepare and place lights thereon during 
the night, so as to warn persons passing along the street of such 
obstructions, but in violation of it lights were not so placed, if the 
proper agents or officers of the city had notice of such failure and 
neglected to place such lights themselves or to require it to be 
done, or if the failure occurred for a sufficient length of time before 
the injury to have required the proper agent or officers of the city 
to have known of it in the exercise or ordinary care and diligence, 
and they failed to place the lights themselves or require it to be 
done, and a passenger along the street was injured by reason of 
such failure to provide lights, and could not have avoided the 
injury by the exercise of ordinary care, then such passenger could 
recover therefor; but if the agents or officers of the city did not 
have notice of the failure to light the obstruction, and such failure 
did not occur for a sufficient length of time before the injury, so 
that they ought to have known of it in the exercise of ordinary 
care and diligence, then the plaintiff could not recover. There 
was no error in charging to this effect and refusing to charge tothe 
contrary. 

(a.) This case differs from that of the Mayor, etc. of Savannah vs. 
Donnelly, 71 Ga. 258, 259. 
October 19, 1886. 


Husband and Wife. Damages. Streets and Sidewalks. 


Municipal Corporations. Before Judge Marsnauu J. 
CxiarkeE. Fulton Superior Court. March Term, 1886. 


Margaret Lewis sued the city of Atlanta and alleged 
that she was.injured while passing along Peachtree stieet ; 
that her injuries were because of obstructions left in the 
street by parties who were paving it, and because the ob- 
structions were not lighted, nor were the street lamps 
lighted. The evidence need not be stated. The jury 
found a verdict for the plaintiff for one hundred dollars. 
She moved for a new trial on the following grounds: 
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(1.) Because of the following charge: “If materials 
for the construction of the sidewalk were properly placed 
by the adjacent property-owners, or by those employed by 
them for that purpose, the city ordinance introduced in 
evidence required that they should prepare and place 
lights thereon during the night-time, so as to warn persons 
passing along the street of their presence, that they might 
avoid injury, and if they failed to do so and the proper 
agents or officers of the city had notice of such failure, and 
neglected to do it themselves or require it to be done, or 
if the failure occurred for a sufficient length of time before 
the injury as would require proper agents or officers of 
the city to have known of it, in the exercise of ordinary 
care and diligence, and they failed to do it themselves or 
require it to be done, and the plaintiff was passing along 
the street and was injured by reason of such failure to 
provide lights, if that was the chief or preponderating 
cause of the injury, and she could not have avoided the 
injury by the exercise of ordinary care on her part, then 
she can recover for the injury. But if the agents of the 
city did not have notice of the failure to light the obstruc- 
tions, or such failure, if it occurred at all, did not occur for 
a sufficient length of time before the injury as such agents 
or officers of the city ought to have known of it in the ex- 
ercise of ordinary care and diligence, then the plaintiff can- 
not recover.”—The movant insists that, instead of this 
charge, the court should have instructed the jury that it 
was the duty of the city to superintend the work going on 
in the street, and see to it that the street was left safe for 
passengers. 

(2.) Because the court charged that, if the plaintiff was 
a married woman at the time of the injury, she could not 
recover for any expense incurred by her in consequence 
of the injury, unless actually paid by her, because she 
would not legally be liable for it. 

(3.) Because the court refused to charge as follows: 
“ Plaintiffs counsel request the court to charge that, when 
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paving of sidewalks is being done in the city, whether by 
a contractor or immediately under the direction of the city, 
the city is bound to see to it that the street is kept in a safe 
condition.” 

(4.) Because the verdict is strongly and decidedly 
against the weight of the evidence, is without evidence to 
justify so small a recovery for the plaintiff, and is against 
law. 

The motion was overruled, and the plaintiff excepted. 


Joun C. Reep; G. T. Ospory, for plaintiff in error. 
J.B. Goopwin; J. T. Penpieron, for defendant. 


HAL, Justice. 


1. There is but one ground of error alleged in this record 
on which the plaintiff, in the argument of her counsel here, 
confidently relies for a reversal of the judgment, and that 
is contained in the second ground of the motion for a new 
trial, and is as follows: Because the court charged that if 
the plaintiff was a married woman at the time of the injury, 
she could not recover for expenses incurred by her in con- 
sequence of the injury, unless actually paid by her, be- 
cause she would not be legally liable therefor. 

The husband was not joined with the wife in this action, 
which was brought for personal injuries to her, in conse- 
quence of obstructions in the streets of Atlanta, made by 
private parties, who had accumulated materials for paving 
the same in front of their residences, and who had left 
these materials during the night without the accustomed 
signal to warn foot-passengers along the street of their 
presence, or without surrounding them with barriers to 
protect persons going on the street from encountering them. 
There was proof that expense was incurred for medicine, 
nursing and the attendance of physicians engaged to heal 
and cure the plaintiff of her wounds and bruises. The 
amounts charged by the physicians were also in evidence, 
but there was no testimony going to show that the plain- 
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tiff was living separate from her husband ; that she was a 
free-trader under our law; that she had any separate prop- 
erty ; or that she personally undertook to pay these expen- 
ses, or in any manner bound herself to do so. 
Notwithstanding all the property of the wife at the time 
of the marriage remains her separate property, and that 
all she inherits, or which is given to or acquired by her 
during the coverture, belongs to her and is not liable for 
the payment of any debt, default or contract of the hus- 
band (code, §1754), yet this does not relieve him of the 
obligation to support and maintain her, or divest her of 
the power, as his presumed agent, of purchasing necessa- 
ries suitable to her condition and habits of life, and which 
are to be appropriated to the use of herself and the family. 
Id. $1757. Even where she has separate property, the 
law is careful in protecting it from obligations assumed on 
the husband’s account, or from sale to pay his debts, or 
from pledging it as security for the performance of his or 
any other person’s undertaking. Code, §§1785, 1783, and 
citations under each. ; 
On the other hand, these provisions do not deprive him 
of the right to recover compensation for torts to her per- 
son or reputation; it is only when she is living separate 
from him that she may sue for such torts and recover for 
her own use. Jd. §1755. In like manner, when separated 
fiom him, she may enforce contracts made in reference to 
her own acquisitions. Jd. Asa general rule, she can neither 
sue nor be sued without joining him in the action, except 
in cases where the action concerns her separate property, 
or where it is between herself and her husband, or where 
she is living separate and apart from her husband. Jd. 
§1774. In case the wife had separate property, or was 
authorized to recover for her own use and in her name 
compensation for injuries to her person which occurred 
while she was living with her husband, it would be going, 
as we think, quite too far to imply,,from such circum- 
stances as exist here, an undertaking to pay for the nec- 
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essaries furnished in relieving her of the consequences of 
this wrong to her person. We know of no case that goes 
to that extent; besides, it may admit of serious question, 
whether this recovery by her would bar the husband’s 
right to maintain his action to recover compensation for 
this tort; he is certainly entitled to the avails of her ordin- 
ary labor and to her society. Thereis nothing in the evi- 
dence to show that he either acquiesced in or consented 
to the proceeding; indeed, his rights in the premises seem 
to have been ignored, and he appears to have been regarded 
as a mere nonentity. 

2. The other question of law in this case is made by the 
charge given and that refused, as set forth in the 1st and 
3d grounds of the motion for a new trial, and relates to 
the duty of defendant, when the paving of the sidewalk 
is being done by the owners of the adjoining lots, to super- 
intend the work, and to see to it that the obstruction in 
the street, caused by the collection of material used in the 
work, is properly lighted at night and is surrounded by 
sufficient barriers to protect persons passing along the way 
from encountering the obstruction. The charge as given, 
we think, was correct as applied to the facts in this case, 
and that requested, being opposed to it, was properly 
refused. The case of the Mayor, etc. of Savannah vs. 
Donnelly, 71 Ga. 258, 259, is distinguished from this by 
the fact that special permission had to be obtained to make 
the improvement, which the party was compelled to com- 
plete within a specified time. The city was thus notified 
of the obstruction and should have taken steps to remedy 
it. No such facts exist here, and there is nothing to show 
that the defendant had any notice of the alleged violation 
ofthe ordinance by owners of adjacent lots in laying the 
sidewalk in question. Assuming that the plaintiff had 
the right to maintain this action in her own name, and if 
there had been no conflict in the evidence upon the subject 
of her own negligence in contributing to the injury she 
sustained, which was certainly very serious, then we might 
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have concluded that the damages-found were inadequate ; 
but with these mitigating facts, we could not reach that 
conclusion without unwarrantably interfering with the 


province of the jury, and so we must order the judgment 
affirmed. 


Grimes vs. THE STATE oF GEORGIA. 


An incomplete building, which carpenters are engaged in finishing, 
and where they have deposited their tools, protecting the building 
by closing the outer doors and fastening the windows with a can- 
vas frame, is such a place of business as may be the subject of 
burglary under code, §4386; and if such canvas frame be broken, 
and the house be entered and tools stolen therefrom, the crime is 
burglary. 

(a.) The opening of a door, though it may not be latched or fastened 
by bolts or locks, or the breaking of a pane of glass, or hoisting a 
window and effecting an entrance thereby, is a braaking within 
the meaning of the law. 

(b.) The defendant was found in possession of some of the tools taken 
from the house shortly after the burglary, and failed to show sat- 
isfactorily how he came into possession of them; nor did the fact 
that other tools were found with his fellow-lodger, wko, upon be- 
ing accused of the burglary, ran away, acquit the defendant of 
participation in the crime. 


October 26, 1886. 


Criminal Law. Burglary. Before Judge Ricnarp H. 
Cuark. Fulton Superior Court. September Term, 1885. 


Reported in the decision. 


F. R. Wacker, for plaintiff in error. 


C. D. Hut, solicitor-general; James Mayson; W. P. 
Hu, for the State. 


Hat, Justice. 


The question made here is, whether a1 incomplete build- 
ing, which carpenters are engaged in finishing, and where 





OCTOBER TERM, 1886. 763 


Grimes vs. The State of Georgia. 


they have deposited their tools, protecting the building by 
closing the outer doors and fastening the windows with a 
canvas frame, which was broken, and entered, and their 
tools stolen and carried away therefrom, is such a place 
of business as burglary, under the code, §4386, may be 
committed in. The tools of these carpenters were certainly 
‘‘ contained or stored” in the house where they were then 
carrying on their business. So the offence is charged in 
the indictment. and such is the meaning of the section of 
the code on which it is founded, as would seem to have 
been interpreted by this court in Bethune’s case, 48 Ga. 
505, 509, 510, where it was held that burglary might be 
committed in a house which was “‘ the place of business of 
another, where valuable goods, wares or produce, or other 
articles cf value are contained or stored;” that if it be 
not “the mansion or dwelling or store-house, it is sufficient 
to prove that it is the place of business of another where 
valuable goods, etc. are contained or stored,” although 
that “ business” may not be of the kind which is carried 
on in conducting a store-house. This would seem to be 
decisive of the question made here as to the character of 
the place where burglary may be committed. Although 
the house was not a store-house, and was not designed for 
the storage of goods, or to carry on a business similar to 
that which appertains to a store-house, yet the offence 
charged and proved in this case falls directly within the 
words contained in the code, “ or other place of business 
of another where valuable goods, wares, produce, or any 
other articles of value are contained or stored,” and repels 
the idea on which the defendant’s counsel based his ex- 
ception. 

There was proof that the house was closed by fastening 
the outer doors and closing up the windows with canvas 
shutters on the evening before the burglary was committed, 
and that one of these shutters was broken down and the 
house wes entered by the breach thus made. The open- 
. ing of a door or hoisting a window, the breaking of a pane 
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of glass and effecting an entrance thereby, is a breaking 
within the meaning of the law. If the door be closed, it 
is not necessary to constitute burglary that it should be 
latched; if the door be shut and is kept in place only by 
itsown weight, it is no matter that there were no fastenings 
by locks or bolts. 1 Wharton’s Crim. L. §§759, 761, 767. 

The defendant, recently after the burglary, was found in 
possession of some of the tools taken from the house, and 
he failed to show satisfactorily how he came in possession 
of them; the fact that other tools were found with his 
fellow-lodger, who, upon being accused of the burglary, 
ran away, did not acquit the defendant of participation in 
the crime. 

Judgment affirmed. 


LEONARD vs. THE STATE OF GEORGIA. 


When principals in the first and second degrees are punished alike, 
no distinctions betwean them need be made in the indictment. 
The act of one is the act of all. 

(a.) In this case, the defendant having been present and aided and 
abe tted another in shooting a third party, and having been con- 
victed of shooting at another, he had no ground to except thereto. 
October 26, 1836. 


Criminal Law. Indictment. Before Judge MarsHA.Li 
J. Guarke. Fulton Superior Court. March Term, 1886. 


Reported in the decision. 
F. R. Watker, for plaintiff in error. 


C. D. Hut, solicitor-general: James Mayson, W. P. 
Hu, for the State. 


Hat, Justice. 


The defendant, Walter Leonard, was jointly indicted 
with Lewis Page and Allen Maxwell, for assault with 
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intent to murder Nelson D. Martin. There was but one 
count in the indictment, charging all the defendants as 
principals in the first degree. The evidence showed that 
Page shot and wounded the prosecutor, Martin, with a 
pistol, which had been furnished him, after the quarrel 
sprung up, by the defendant, and he and Maxwell were 
present and aided and abetted in the shooting ; in fact, that 
they pushed Page on the prosecutor and encouraged him, 
both by word and action, to do the deed. The defendant 
was convicted of shooting at anotber and sentenced to the 
penitentiary, and thereupon he made a motion for a new 
trial on several grounds, which was refused, and he excepted 
to the judgment overruling his motion and brought the case 
here for review. 

The only ground, however, insisted upon here is, that 
as the defendant was not charged as principal in the 
second degree, and was not proved to have shot the pistol 
at the prosecutor, he could not be convicted under this 
indictment. The judgment given by the court below, in 
disposing of the motion for a new trial, sets out, in a suc- 
cinct and clear manner, the law applicable to and gov- 
erning the disputed question, viz: “That when princi- 
pals in the first and second degrees are punished alike, no 
distinction need be made between them in the indict- 
ment; the act of one is the act of all.” Code, §4309 ; Whar- 
ton’s Or. L. $§129, 1380; Hizil’s case, 28 Ga. 604; Wash- 
ington’s case, 36 Ga. 222; Plain’s case, 60 Ga. 284, 287. 
While the charge as to principals in the first and second 
degrees might have been perhaps more appropriate in a 
somewhat different form, it answered the practical pur- 
pose of explaining how Leonard could be guilty, although 
he did not do the shooting. This is as concise, accurate 
and comprehensive a statement of the law as can proba- 
bly be found in the same space, and we might safely rest 
the discussion here without an additional word, and would 
do so were it not for the fact that some confusion in the 
mind of the profession has grown out of expressions used 
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by judges in delivering opinions, which seems to have 
originated in Judge Stephens’ dissenting opinion in Hiii’s 
case ut sup., and from an expression used by Warner, C. 
J., in Washington’s case, where a party, charged as prin- 
cipal in the first degree, was found guilty as principal in 
the second. In delivering the judgment in this last case, 
the Chief Justice says of H7i//’s case: “If, however, the facts 
in that case were as assumed by Mr. Justice Stephens 
in his dissenting opinion, we concur with him in hold- 
ing that, under au indictment against one as principal in 
the first degree, there can be no conviction of him as prin- 
cipal in the second degree ;” but the Chief Justice, in 
speaking of that case, had just said that the defendant 
was indicted as the principal perpetrator of the crime, and 
the court held that all the parties engaged in the transac- 
tion were principals, the stroke of one of the parties being 
in law the stroke of the other. What were the peculiar 
facts in that case, the report does not show. The princi- 
ple asserted in that case we affirm as an abstract princi- 
ple of law, without any knowledge of the facts to which 
it was applied. We are well satisfied that the view taken 
by the majority of the court in Hi//’s case (Lumpkin and 
Benning, JJ.) was that which had obtained in all previous 
cases, as well as subsequent cases in this court. Hopkins’ 
Penal Laws, §§812-523, inclusive, 2165 e¢ seg. That such 
was the principle uniformly acted upon by the English 
courts from a very early period, there cannot be the shadow 
of adoubt. The rule of pleading has always been that 
“where several are present and abet a fact, an indictment 
may lay it generally as done by all, or specially as done 
by one and abetted by the rest. And even in offences in 
which there could have been only one principal in the 
first degree, as in rape, a charge against all as principals in 
the first degree is valid, if there be no difference in the 
punishment between the principals in the first and those 
in the second degree; though it should seem that the 
more correct form in a case of this kind would be to charge 
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the parties according to the facts as they will be proved.” 
1 Russell on Crimes, 57, and citations and references in 
notes (q) and (r)there. Though there are several grounds 
in the motion for a new trial, they make no other ques- 
tion than the foregoing. The defendant not only furnished 
the pistol with which the shooting was done at the com- 
mencement of the difficulty, but was present throughout 
the same, inciting and urging Page to shoot and actually 
pushed on the prosecutor when he shot him; he did 
everything towards the consummation of the offence except 
to discharge the pistol, which he had placed in the hands 
of his confederate for the purpose of this deadly assault. 
He was convicted of the offence of shooting at another, 
when it is apparent that he should have been found guilty 
of the graver charge set forth in the indictment, and has 
probably escaped with a lighter punishment than his mis- 
deeds merited under the law. 
Judgment affirmed. 


MALONE vs. Tue StTaTE OF GEORGIA. 


1. The verdict of guilty of assault with intent to murder was sustained 
by the evidence in this case. 

2. There was no error in charging, ‘‘It is the duty of the court, how- 
ever, to direct you as toa part of the case, viz. the law,” or in 
failing to qualify this by adding that, in criminal cases, the jury 
were judges of both the law and the facts. 

(a.) If counsel desired a modification of the charge, it should have 
been requested in writing. 

3. If malice is in the mind of the slayer at the moment the killing is 
done, and it moves him to do the killing, such killing constitutes 
the crime of murder. 

4. There was no error in charging that, if the defendant stabbed the 
prosecutor after he was assaulted, or was moved to act, not by 
malice, but by a sudden and violent impulse of passion, excited 
by either of the ways mentioned in §4324 of the code, or by equiva- 
lent circumstances, then the case would be reduced to voluntary 
manslaughter. Such a charge was favorable to the defendant. 

(a.) There was no error in charging that, under an indictment for 
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assault with intent to murder, the defendant might be convicted 
of stabbing, or assault and battery, if the evidence warranted it. 

. The admission of the confessions excepted to in the 7th and 8th 

grounds of the motion for a new trial, even if extorted hy fear or 
hope, did not amount to enough force to require a new trial, as, 
without them, the verdict was demanded by the evidence. Nor 
was there error in failing to charge upon their force, no’request to 
do so, written or verbal, being made. 
While the loss of an arm and injury to the other hand might justify 
a stabbing in self-defence, or mitigate the offence, yet there was no 
error in refusing to charge that ‘‘ it would be lawful and reasonable 
for him (the defendant) to use a pocket-knife, if, at the time, he 
believed it necessary to use said knife to protect his person,’’ with- 
out stating that any facts or reasons for the belief must appear, or 
that the facts must show that a reasonable man might believe that 
it was necessary to use the knife. 

. An indictment for assault with intent to murder, which charged 
that the defendant, with a knife, a weapon likely to produce death, 
*‘ did, unlawfully and with malice aforethought, assault, beat, cut 
and stab’’ the prosecutor, with intent to kill him, was sufficient, 
and was not objectionable either on the ground that two offences 
were charged, or that it was not distinctly specified what use was 
made of the knife. 


October 26, 1886. 


Criminal Law. Murder. Malice. Before J udge Mar- 
SHALL J. CLARKE. Fulton Superior Court. March Term, 
1886. 


William Malone was indicted for assault with intent to 
murder. It was charged that the defendant, “ with force 
and arms and a knife, being a weapon likely to produce 
death, did, unlawfully and with malice aforethought, as- 
sault, beat, cut and stab one J. M. England, with intent 
then and there to kill and murder him, the said J, M. 
England.” He was found guilty, and moved for a new 
trial on substantially the following grounds: 

(1)-(2.) Because the verdict was contrary to law and 
evidence. 

(3.) Because the court charged the jury that “it is the 
duty of the court, however, to direct you as to a part of 
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the case, viz. the law,” and failed to add that in criminal 
cases the jury are judges of both the law and the evidence. 

(4.) Because the court charged that if malice is in the 
mind of the slayer at the moment the killing is done, and 
it moves him to do the killing, such killing constitutes the 
crime of murder. 

(5.). Because the court charged as follows: “If the de- 
fendant, Malone, made an assault upon England, and he 
was moved to do it, not by malice, but by a sudden and 
violent impulse of passion, and that impulse of passion 
was excited in any one of the ways mentioned in this sec- 
tion, or by equivalent circumstances, then, if England had 
died, the crime of voluntary manslaughter would have 
been committed, and not the crime of murder.” 

(6.) Because the court charged as follows: ‘Under this 
indictment, he could be convicted, if the evidence showed 
it, of two other offences, stabbing and assault and battery.” 

(7.) Because the court admitted testimony as to confes- 
sions of defendant. The witness stated that sometime 
after the difficulty, he was standing on the street-corner 
with England; that Malone came over and asked if that 
was England, and on being answered that it was, proposed 
to shake hands with him, which England declined ; and that 
Malone stated that he desired to beg England’s pardon, 
and knew he had acted with rashness and wrongly. 

(8.) Because the court failed to charge as to the weight, 
character and force of the confessions. 

(9.) Because the court refused to charge as follows: “I 
charge you that if you believe Malone was one-armed, de- 
prived of his natural weapons of offence and defence, it 
would be lawful and reasonable for him to use a pocket- 
knife in defence of his person, if, at the time, he believed 
it necessary to use said knife to protect his person.” 

(10.) Because the court overruled a demurrer to the in- 
dictment on the grounds that it did not allege specifically 
what use was made of the knife, and that it joined two 


offences in one count. 
v TI—49 
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The motion was overruled, and the defendant excepted. 


Jas. Mayson; Wo. P. Hu, for plaintiff in error. 


4 


C. D. Ht, solicitor-general, for the State. 
Jackson, Chief Justice. 


The defendant in the court below was convicted of the 
offence of an assault with intent to murder, and on being 
denied a new trial, excepted and assigned error thereon. 

1. The first and second grounds are that the verdict is 
contrary to evidence, law and justice. Wethink not. He 
struck England with a knife near the jugular vein in the 
throat, and lacked but a trifle of sufficient depth in the cut 
made by the blade to sever arteries or veins that would 
have produced death. This was done with a knife, proved 
‘by a physician to be a weapon likely to produce death 
when aimed at this part of the body; therefore he made 
a stroke with a weapon likely to produce death with intent 
to kill. Was there malice in the stroke at the neck of 
England under the facts proved? There was no assault 
‘upon the defendant, nor was there anything equivalent to 
assault. Defendant was coming out of a restaurant with 
two lewd women; England, with two other men, was about 
‘to go into the restaurant, being on the way to it; some 
remark was made by one of the three men displeasing to 
the defendant in the presence of the two women of the 
town, when he recognized England, and saying, “I know 
you, Coot England,” and repeating something of the same 
sort again, advanced upon England and cut his neck, mak- 
ing the dangerous wound and coming within a fraction of 
an inch of taking his life. In our judgment of the law reg- 
ulating murder and defining it and an attempt at it, the 
facts proved by the State, and which the jury believed 
and were authorized to believe, make a case of assault with 
intent to murder. 

2. It is not an open question with us that the law in 
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criminal cases goes to the jury from the bench, just as facts 
go to that body from the witnesses; therefore the court 
did not err, after saying that “it is the duty of the court, 
however, to direct you as to a part of the case, viz. the 
law,” “in failing to qualify the same by adding that, in 
criminal cases, the jury were judges of both the law and 
the facts,” as is assigned as error in the 3d ground of the 
motion. To have so qualified the charge would have been 
to give the same power to the jury over law as it has over 
facts. If the counsel desired a modification, it should have 
been requested in writing, and if it had been law, doubtless 
it would have been given. 28 Ga. 218-19. 

3. “If malice is in the mind of the slayer at the mo- 
ment the killing is done, and it moves him to do the kill- 
ing, such killing constitutes the crime of murder,” is a 
felicitous expression of the malice which law applies to 
the fact of bloodshed. That it moves him at the time of 
the killing necessarily involves the idea that he had the 
malice before; and a moment before is long enough afore- 
thought to make the crime of murder; and therefore the 
4th ground is gone. 28 Ga. 218-19; 11 Jd. 615; 26 /d. 
424; 29 Jd. 470. 

4. Surely counsel were not serious in excepting to the 
charges, that if the defendant stabbed England after he 
was assaulted, or moved to uct, not by malice, but by a sud- 
den and violent impulse of passion excited by either of 
the ways mentioned in the 4324th section of the code, or 
by equivalent circumstances, then the case would be re- 
duced to voluntary manslaughter; and also “that under 
this indictment, he could be convicted, if the evidence 
showed it, of two other offences, stabbing and ‘assault and 
battery.” As he was convicted of assault with intent to 
murder, the last charge excepted to in the 6th ground did 
not hurt him, and assuredly the other, contained in the 
5th ground, was favorable to him. 

5. The siniiadons of the confessions excepted to in the 
7th ground, even if extorted by fear or hope, did not 
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amount to enough force to require a new trial, as without 
them the verdict was demanded by the evidence, and 
there was certainly no error in failing to charge upon their 
force, no request, written or verbal, being made to do so. 

6. Whilst the loss of an arm and injury to the other 
hand might justify or mitigate the offence of a stabbing 
in self-defence, yet we cannot hold it error to decline to 
charge “that it would be lawful and reasonable for him to 
use a pocket-knife if, at the time, he believed it necessary 
to use said knife to protect his person ;” it not being stated 
what facts or reasons appeared, or what-facts must show 
the jury that a reasonable man might believe that it was 
necessary to use the knife, and not leave it to the defend- 
ant to determine the necessity without something in the 
way of reason and sense to justify his determination. 

7. The indictment is good. It is charged that with the 
knife, a weapon likely to produce death, the stabbing was 
done with intent to kill and murder. We see no error, 
either in the exception that two offences are charged therein, 
or that the specification is not distinct what use was made 
of the knife. It is specifically alleged that “ with a knife, 
being a weapon likely to produce death, he did unlawfully 
and with malice aforethought, assault, beat, cut and stab 
one J. M. England, with intent then and there to kill and 
murder him, the said J. M. England....” It appears 
abundantly clear enough for the jury to understand the 
charge and issue on trial, and that is enough. 

Judgment affirmed. 


McPuHEE vs. VENABLE ef al. 


Where an ordinance of a city provided; as to sales for municipal taxes, 
that, ‘‘where real estate is levied on shall it be the duty of the 
marshal to give the owner, or the tenant in possession, if the own- 
er is unknown, a written notice of such levy five days before the 
sale ;’’ and where a property-owner was a non-resident, but had a 

resident agent who was so known to be by the municipal officers, 
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he having paid the taxes on the lot for several years, and his name 
being entered on the city books as the agent of the owner, the 
notice required by the ordinance should have been given to him. 

(a.) In ‘sales for municipal taxes, all the requirements of the law and 
the ordinances of the city should be strictly complied with. 


October 12, 1886. 


Tax. Principal and Agent. Notice. Before Judge 
MarsHALL J. CLARKE. Fulton Superior Court. March 
Term, 1886. 


Reported in the decision. 
Reep, Remuarpt & O’NEIL1, for plaintiff in error. 


Hopkins & GLENN; CANDLER, THomMson & CANDLER, for 
defendants. 


BLANDFORD, Justice, 


This was a bill filed by the plaintiff in error against the 
defendants in error, to set aside a sale of a certain lot of 
land in the city of Atlanta, under an execution issued by 
the city of Atlanta for taxes due the city, on several 
grounds, among others, that the owner had not had notice 
of the levy and sale, as required by the ordinance of said 
city ; and on the trial, the court refused to charge the jury, 
as requested by plaintiff’s counsel, that if McPhee was a 
non-resident, yet if he had an agent resident in the city, who 
was known to the city to be such agent, then the city 
should have given him, the agent, notice of such levy and 
sale. It appeared by the evidence that one Robinson was 
the agent of McPhee; and that he had, as such agent, paid 
the taxes due on the lot from 1875 to 1881, when the levy 
and sale took place, and it was entered on the books of the 
city that he was agent for McPhee as to this lot. The 
question is, did the court err in refusing the charge as re- 
quested ? 

Section 725 of the ordinances of the city of Atlanta 
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provides: “Where real estate is levied on, it shall be the 
duty of the marshal to give the owner, or the tenant in 
possession if the owner is unknown, a written notice of 
such levy five days before the sale.” No such notice was 
given in this case; and we think that where the owner is 
unknown, but where there is an agent of such owner resi- 
dent within the city, and who is known to be such agent 
to the officers and authorities of the city, he having paid 
the taxes for several years, and his name being entered on 
the books as the agent for the owner, the notice required 
to be given to the owner should have been given to such 
agent. Itseems that this would naturally fall within the 
equity of the ordinance. 

This being a sale for taxes due a municipal corporation, 
all requirements of the law and ordinances of the city 
should-be complied with. 50 Ga. 418. The ordinance is 
fully authorized by the charter of the city and becomes 
the law governing this case. A person claiming title un- 
der such sale must show affirmatively that everything 
has been done which the law and ordinances of the city 
require to be done. 
Judgment reversed. 


RAtTtEREE vs. THE STATE OF GEORGIA. 


1. Under an accusation for obtaining credit for goods by making fa.se 
representations, the evidence for the State showed, in brief, as fol- 
lows: Defendant obtained the goods, representing that he was 
employed by the Central Railroad Company, and time was given 
for payment. In fact, he was not employed by that company, but 
by another as good and solvent. The wages of the employés of 
the Central company were paid half a month in advance of those 
of the other company. Defendant made no statement as to when 
his wages would be paid, but the prosecutor testified that he knew 
the times of payment. The prosecutor swore that he would not 
have let the defendant have the goods if the latter had told him 
correctly which company he was working for; but it did not ap- 
pear that defendant knew the impression under which the prose- 

cutor acted. Defendant was convicted: 
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Held, that the charge of the court having ignored the charge made 
by the accusation, and which the evidence tended to establish, if 
it tended to establish any crime, namely, lying to obtain credit, for 
error in the charge, as well as the fact that the evidence and accu- 
sation did not correspond, and that neither is sufficient to uphoid 
the conviction, a new trial is granted. 

. If the grounds of a motion for new trial are not correct, counsel 
should be required to make them so before they are verified. Ifthe 
motion, which goes into and forms part of the bill of exceptions, is 
incorrect, it should be corrected in the manner pointed out by the 
statute. The practice of correcting grounds of a motion by notes 
generally referring to the entire charge for corrections, is bad. 

. Under the liberal system of pleading in this State, it was proper 
to overrule a motion in arrest of judgment. The accusation does 
not set forth the offence in the terms and language of the code, yet 
it may be that it states it so distinctly that the jury may under- 
stand it. 


. The exception to the charge in relation to the force and effect of 
the defendant’s statement, and the considerations which detract 
from or support it, is not well taken; it is substantially the same 
as that in 71 Ga. 276, which this court approved. 


Jackson, C. J., dissenting. 
October 19, 1886. 


Criminal Law. New Trial. Charge of Court. Plead- 
ings. Indictment. Before Judge Van Epps. City Court 
of Atlanta. June Term, 1886. 


Leonard Ratteree was tried on an accusation charging 
him with cheating and swindling, under §4595 of the code, 
and on the trial, was convicted. He moved for a new trial 
on the following grounds, in substance : 

(1)-(5.) Because the verdict was contrary to law, evi- 
dence and the charge of the court. 

(6.) Because the court charged as follows: “If, gentle- 
men of the jury, you are satisfied from the evidence, be- 
yond a reasonable doubt, that the defendant, Ratteree, told 
the prosecutor, McManaman, that the defendant was work- 
ing for the Central Railroad Company at a certain time 
and place, as stated in the accusation against the defend- 
ant; and if you are satisfied from the evidence that, in truth 
and in fact, the defendant was not then working for the 
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Central Railroad Company, but was then and there work- 
ing for another and different railroad company; and if you 
are further satisfied from the evidence, beyond a reasona- 
ble doubt, that said false statement was made by the de- 
fendant to the said prosecutor knowingly and wilfully, and 
that the prosecutor was deceived thereby, you would be 
authorized to find the defendant guilty.” 

(7.) Because the court charged as follows: “The defend- 
ant has made his statement in your hearing. The law says 
you may give this statement just such weight and credit 
as you may deem proper; that you may believe it in pref- 
erence to the sworn testimony in the case. But I charge 
you, gentlemen, to consider that the defendant’s statement 
is not made under the solemnity of an oath, and that he 
is not liable to the pains and penalties of perjury or false 
swearing for anything he said in his statement.” 

The motion was overruled, and the defendant excepted. 


Gro. S. Tuomas, for plaintiff in error. 


C. D. H111, solicitor-general; Jas. Mayson; Wm. P. 
Hi11, for the State. 


HAL, Justice. 


1. Ratteree was indicted for cheating and swindling, un- 
der §4595 of the code, and found guilty; thereupon he made 
a motion for a new trial upon various grounds, which be- 
ing refused, he excepted to the decision and brought the 
case to this court by writ of error. The accusation charged 
the defendant, on the day named therein, “with 
obtaining credit for certain goods belonging to the prose- 
cutor’s wife, of the value of $25.00, by the use of de- 
ceitful means and artful practices,” viz. by falsely repre- 
senting to prosecutor that he was working for the Central 
Railroad Company, thereby defrauding the said prosccu- 
tor’s wife of the goods to that amount. It will be per- 
ceived that this indictment, framed upona very broad and 
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indefinite section of the code, is itself very general and in- 
definite, and does not, by any specific allegation, show in 
what respect and by what particular means the prosecu- 
tor’s wife was defrauded or injured by this alleged false 
representation. This, by way of general remark, in antici- 
pation of what we shall have to say upon the facts as devel- 
oped by the proof, for according to the evidence, itis quite 
manifest that the prosecutor was not misled to the injury 
of the owner of the goods sold on credit, even admitting 
that the representation, as charged, was knowingly and 
wilfully false. While the evidence for the State shows that 
at the time the representation was made and the goods 
were delivered on il, and when time was given for their 
payment, the defendant was not in fact working for 
the Central Railroad Company, but was working for an- 
other railroad company (the Atlanta and West Point), as 
good and as solvent as the Central, it also shows that the 
monthly wages of the employés would have been paid a 
half month earlier by the Central than by the other com. 
pany ; and in this it is contended that the fraud and decep- 
tion consisted. The defendant stated nothing as to the time 
when his wages would be paid, and was not questioned 
upon that point, but the prosecutor swore that he knew 
this fact; and it is now insisted, but without alleging it in 
the accusation, that this was such an artifice and deceit- 
ful contrivance as would of itself constitute the offence of 
cheating and swindling. This aspect of the case, judging 
from the charge, did not seem to have impressed the court, 
as the judge was of* opinion that the misrepresentation 
made as to defendant’s employer, if made knowingly 
and wilfully and with a view to mislead and injure the 
party complaining, was sufficient of itself to maintain the 
accusation. While it is true that if the defendant was 
dissatisfied with the charge, he should have requested more 
particular instructions upon the point, yet we cannot con- 
clude that, when the prosecutor, by his evidence, shows 
that the defendant was working for a road of equal 
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credit and responsibility with that for which he represented 
himself as working, this would establish the fact that 
the defendant knowingly and wilfully made this represen- 
tation with a deliberate purpose to mislead, cheat and de- 
fraud, or of obtaining credit by such means and such an 
artifice, or that the prosecutor was in fact cheated and de- 
ceived to his injury thereby. True he swore that he would 
not have let the defendant have the goodsif he had told him 
that he was working for the Atlanta and West Point 
Railroad instead of the Central; but why would he have 
refused? Not for any want of confidence in the solvency 
and disposition of that road to pay its servants, but be- 
cause the credit was extended to the 9th day of the month, 
and the next day was that on which the wages of the la- 
borers on the Atlanta and West Point road were due and 
were to be paid, and he supposed that defendant wanted 
a longer credit than a day. The Oentral paid on 
the 23d of the month; these facts he knew, but it does 
not appear that the defendant had information 
that such was the prosecutor’s apprehension of the 
matter, or that such was the impression under which he 
acted. Not getting his pay on the 24th, he at once pro- 
ceeded to have the defendant arrested for cheating and 
swindling, without waiting until the tenth of the follow- 
ing month, when it was probable he would be in funds and 
might pay. It would, under the circumstances, have been 
quite as natural and much more charitable to conclude 
that the parties misapprehended each other as to the terms 
of the credit and the source from which defendant’s pay 
was to be received, than that he wilfully lied to obtain 
a credit of .fifteen days more than the prosecutor thought 
he was asking. When reduced to its last analysis, and 
placing on the transaction a construction most unfavorable 
to the defendant, it amounts only to this, that he was 
charged with lying to obtain a credit on the faith of wages 
earned or to be earned by working for a certain named 
railroad company, but by which he was not in fact em- 
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ployed. How this is to be taken out of the principle es- 
tablished by Ryan’s case, 45 Ga. 128, it is difficult to un- 
derstand. There it was held that, where an advance of 
twenty dollars was made to a laborer on a promise to work 
it out, and the laborer afterwards refused to do so, he was 
not guilty of the offence of being a common cheat and 
swindler. Had this been a false representation of a past 
fact, and had there been no intermixture of any under- 
taking to pay from the earnings of future labor fora 
named. party, the result reached might, with more show of 
reason and authority, have been sustained. 2 Russellon 
Crimes, 9 Am. from 4th London ed. 623, 624, marg. pp. and 
notes. It must be remembered, too, that while this is 
claimed to be an accusation for obtaining goods under false 
pretences and by the use of deceitful means, it is by the 
evidence established, as alleged in the pleading, a charge 
of lying to obtain credit, and would more properly fall 
under §4587 of the code than under section §4595 thereof, 
and being provided for in the former, it is by the express 
terms of the latter section excluded from its operation, the 
language thereof being “deceitful means or artful practices 
(other than those which are mentioned and provided for 
in the code.)” 

The distinction here pointed out we think is made mani- 
fest when the language of §4597 of the code, which makes 
lying to obtain endorsers or securities a crime, is com- 
pared with other provisions of the code relating to the 
various kinds of cheating and swindling. The charge of 
the court did not present, but wholly ignored, the offence 
which the accusation made, viz. lying to obtain credit, 
and which the evidence tended to establish, if, indeed, it 
had a tendency to establish any crime whatever. We 
think the exception taken to the charge of the court, be- 
cause of his failure to instruct the jury upon this subject, 
though not specifically and formally set forth, is well 
founded. Error is alleged as to a single principle set forth, 
with the modification made by reference to the entire 
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charge in the 6th ground of the motion for a new trial, and 
for this error, as well as the further fact that the evidence 
and indictment do not correspond, and that neither is suffi- 
cient to uphold the conviction, we think it best to send 
this case back for another hearing. 

2. It is not amiss to remark again that the mode resorted 
to in this case for correcting errors in the grounds of mo- 
tions for new trial, as presented by counsel, is highly ob- 
jectionable. The judge, before verifying such grounds, 
should see to it that each of them is perfect; that it speaks 
the truth, the whole truth and nothing but the truth. This 
would relieve the court of the labor of perfecting the 
pleadings by having to go over much of the record, which, 
we respectfully suggest, is a task more properly devolving 
upon counsel than upon us. If the motion, which goes 
into and forms a part of the bill of exceptions, is erroneous, 
it should be corrected in the manner pointed out by the 
statute. A word to the wise, we hope, will prove sufficient, 
and that we shall not have further occasion either for 
complaint or for more decisive action in relation to this 
matter. 

8. Under our liberal system of pleading, we do not feel 
authorized to sustain defendant’s motion in arrest of judg- 
ment. It certainly does not set forth the offence in the 
terms and language of the code, yet it may be that it states 
it so plainly that the jury may understand it. 

4. The exception to the charge in relation to the force 
and effect of the defendant’s statement, and the considera- 
’ tions which detract from or support it, is not well taken. 
It is substantially the same as that in Poppell’s case, 71 
Ga. 276, which we approved. 

Judgment reversed. 


BLANDFORD, Justice, concurred, but furnished no written 
opinion. 


Jackson, Chief Justice, dissented, but furnished no writ- 
ten opinion. 
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Tue First Nationa, Bank or Winston, N. C. vs. THE 
ATLANTA Rupper ComMPany. ’ 


1. Where a fact rests in the knowledge of a party, and he fails to make 
it appear, so asto clear up the issue in the case which involves it, 
one issue being that of fraud or no fraud the jury may infer against 
such party cn thataccount ; but where the fact is concealed when the 
party is interrogated concerning it, this of itself suggests fraud. 
Therefore in an issue arising under a garnishment and claim, in- 
volving the question whether certain insurance policies belonging 
to the debtor had been assigned bona fide after the occurrence of a 
loss and before the service of garnishment, or whether such assign- 
ments were made to hinder, delay and defraud the creditors of the 
insured, and where the testimony of the cashier of the bank to 
which the assignment had been made was taken by interrogato- 
ries, and in answer to a question by the plaintiff as to the indebt- 
edness of the insured to the bank, he stated that the insured and 
its superintendent (it being a company) were indebted to the 
bank about $20,000, and in answer to an interrogatory as to how 
much the bank had received from the insurance companies, stated 
that it had collected the whole loss, as shown by the adjustments 
and its receipts upon the policies; and where the adjustment of 
loss among the several companies was sworn to have amounted 
to $20,309, such facts warranted a charge upon the law as to fraud- 
ulent assignments. 

2. Evidence of statements made by a witness conflicting with his tes- 
timony on the stand, was admissible to contradict him. 

3. The verdict is supported by the evidence. 


October 19, 1886. 


Fraud. Garnishment. Debtor and Creditor. Evidence. 
Before Judge Marswatt J. Cxarke. Fulton Superior 
Court. March Term, 1886. 


On July 22,1886, the Atlanta Rubber Company brought 
suit by attachment for $496.41 against the Willow Brook 
Manufacturing Company, a foreign corporation, and caused 
process of garnishment to be served on the Phenix and 
Germania Insurance Companies. The First National Bank 
of Winston, N. C., claimed the fund, and dissolved the 
garnishment by giving bond under the statute. On the 
trial, the evidence showed that $200 had been paid on the 
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claim. It appeared that two policies had been issued, 
one by each of the companies garnished, and that there 
was also other insurance on the property of the Willow 
Brook Company. The claimant contended that the two 
policies in this case had been transferred to it by written 
agreement, before the fire loss thereunder, as security for an 
indebtedness ; that a fire occurred in July ; that the loss was 
adjusted, and that on July 21, before the issuance of the 
attachment, the transfer had been entered on the policies. 
Causey, who was the treasurer and managing agent of the 
company, testified, among other things, that he had a con- 
versation with J. ©. Jenkins, one of the plaintiff's attor- 
neys; that he paid Jenkins $200, and told him that he 
had received a letter from the Phenix Insurance Company, 
stating that the Rubber Company had sued it; that Jen- 
kins did not say that the Germania Company also had 
been sued; that he said nothing to Jenkins of the assign- 
ment of the policies ; that neither he nor the Willow Brook 
Company had any interest in them at that time; that he 
presumed the Rubber Company thought they were protect- 
ed under the Phenix policy; that he did not promise to 
pay the balance of the account when the policies were 
paid; and that he did not, as treasurer of the company, 
recognize the claim as just for the amount for which it 

was made. The other facts are sufficiently stated in the 
~ decision. 

The jury found for the plaintiff $296.41 principal, and 
$34.40 interest. The claimant moved for a new trial on 
substantially the following grounds: 

(1)-(5.) Because the verdict was contrary to law and 
evidence. 3 

(6.) Because the court erred in charging the jury as 
follows: “Under the law ofthis State, any conveyance 
which is made by a debtor to another person for the pur- 
pose of delaying or defrauding a creditor, the purpose 
being known to the person receiving the conveyance, is 
void. A conveyance by. a debtor, however, made in good 
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faith and upon valuable consideration, would be good 
against other creditors and against the world. The secur- 
ing of an indebtedness from a debtor to a creditor is a 
valuable consideration; consequently, to apply this rule 
of law to this issue, if you should believe that the assign- 
ment of the policies in question was made by the defend- 
ant to the claimant for the purpose of delaying or defraud- 
ing the plaintiff in this case, and that purpose was known 
to the claimant when he received the assignment, you 
would be authorized to find the assignment void, and to 
find the fund affected by the assignment subject to the 
process of garnishment in favor of this plaintiff. On the 
other hand, if you should believe from the evidence that 
the defendant in the case was really indebted to the claim- 
ant, and that the policy of insurance in question was 
assigned to the claimant in good faith for the purpose of 
securing that debt, it would be your duty to find the title 
of the claimant good and valid against the plaintiffs. 
How the facts are, it is for you, gentlemen, to‘ascertain by 
careful inquiry into the state of the proof.” This was the 
entire charge of the court on this branch of the case. 
The claimant says that this charge was error because there 
was no evidence in the case to justify a charge of the court 
on the question of a fraudulent assignment. 

(7.) Because the court erred in allowing witness J. C. 
Jenkins to testify for the plaintiff, over the objections of 
claimant’s attorneys, as follows: “ Causey did not tell me 
anything about the transfer of the Germania insurance 
policy, nor of the transfer of any other policy to the bank. 
He paid me $200.00 on the plaintiff’s claim.” That he 
called on Causey for the purpose of collecting the debt; 
that Causey said he would pay the same when the com- 
pany collected the money from the insurance companies; 
that when he called on Causey the second day, he was in 
High Point ; that Causey informed him that he had received 
a letter from the Phenix Insurance Company, telling him 
that the Atlanta Rubber Company had served the insur- 
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ance company with process of garnishment; that he (wit- 
ness) insisted upon the payment of the debt, and Causey 
told him that the Rubber Company need have no fears 
about their claim, as they were fully protected by their 
garnishment suits; and that witness told Causey that the 
Germania Company had been served or would be garnished, 
and Causey remarked that assoon as the money was paid by 
these companies, the Atlanta Rubber Company would get 
their money.—All of this testimony was objected to by 
claimant’s attorney, on the ground that the statements or 
admissions made by Causey were inadmissible to affect 
rights of the claimant or its title to the policies of insur- 
ance, the evidence in the case showing that the Willow 
Brook Manufacturing Company and Causey had parted 
with all title to the policies of insurance prior to the time 
the conversation between said Causey and Jenkins took 
place; and on the further ground that the Causey’s con- 
nection with the matter as agent for the claimant in the 
matter, if it ever existed, had ceased prior to the conver- 
sation. 
The motion was overruled, and the claimant excepted. 


B. F. Axsortt, for plaintiff in error. 


J. C. Jenkins; Geo. T. Fry, for defendant. 
BLANDFORD, Justice. 


The Willow Brook Manufacturing Company, of North 
Carolina, being indebted to the Atlanta Rubber Company 
less than three hundred dollars, the latter company sued 
out an attachment against the former company and caused 
certain insurance companies to be garnished. The Win- 
ston National Bank dissolved these garnishments by inter- 
posing a claim in accordance with the statute. Upon the 
trial of the claim case, it was contended, on the part of 
claimant, that the policies of insurance had been trans- 
ferred and assigned to the bank after the loss and before 
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the garnishments had been served on the insurance com- 
panies by the manufacturing company, to pay an indebt- 
edness which the Willow Brook Company owed the bank. 
The Rubber company insisted that the assignment of these. 
policies was void, because the same was made to hinder, 
delay and defraud the creditors of the Willow Brook Com- 
pany. On the trial, the testimony of the cashier of the 
bank, taken by commission, was read, and in answer to the 
question of the plaintiff as to the indebtedness of the 
Willow Brook Company to the bank, he stated that the 
Willow Brook Manufacturing Company and one Causey, 
who was its superintendent, were indebted about twenty 
thousand dollars; and in answer to the interrogatory as to 
how much the bank had received from the insurance com- 
panies, he stated that the bank had collected the whole 
loss, as shown by the adjustments and the bank’s receipts 
upon the policies, The evidence of the adjuster showed 
that the adjustment of loss among the several companies 
amounted to twenty thousand three hundred and nine dol- 
lars. The court, among other things, charged the jury upon 
the law as to fraudulent assignments. To the charge the 
plaintiff in error excepted, and assigns the charge as error, 
not because the same is not correct as applied to the law 
of the subject, but because there was no evidence which 
authorized a charge on this subject, and that the charge is 
merely abstract. 

1. With this view this court does not concur. The ques- 
tions in the case were, whether the assignments of these 
policies of insurance had been made at all, andif made, 
that the same were not made in good faith to secure the 
bank in the indebtedness of the Willow Brook Manufac- 
turing Company, but to defraud the creditors of this com- 
pany. The bank testified in the case by its cashier, and 
it knew the exact amount of the indebtedness by the 
Willow Brook Company to the bank, and could have stated 


it, but did not, but in lieu thereof stated that the indebt- 
vT7—50 
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edness of both Causey and the Willow Brook Company 
was about twenty thousand dollars. It is a well-settled 
rule, where a fact rests in the knowledge of a party, and he 
fails to make it appear so as to clear up the case, that the 
jury may infer against the party on that account; but when 
the fact is concealed by a party when interrogated thereto, 
this of itself suggests fraud. Open and fair dealing re- 
quired this bank to state fully the indebtedness of the 
Willow Brook Manufacturing Company to the bank. The 
bank knew, or ought to have known, what amount of 
money it had received on account of the insurance policies 
transferred to it by the Willow Brook Company, and it 
failed to state this in answer to interrogatories put to it by 
the Rubber Company. This all had the appearance of 
concealment on the part of the bank. The testimony 
showed that the bank had received three hundred and nine 
dollars more than the indebtedness as stated from the Wil- 
low Brook Company to the bank. All these things called 
for the charge as given by the court. 

2. We think the evidence of Jenkins was properly ad- 
mitted to contradict Causey, and there was no error in ad- 
mitting the same. 

3. We are satisfied with the verdict, and that there was 
no error in refusing the new trial. 

Judgment affirmed. 


LockHaRT vs. WHITE et ai., executors. 


One claiming a specific performance of a parol contract concerning 
land, alleged that he had bought from his brother-in-law, who had 
since died. There was evidence to show that, while in life, his 
brother-in-law had stated that the land belonged to the complain- 
ant; that complainant was then in possession of the land, and put 
valuable improvements upon it. The court charged the law as to 
the evidence necessary to establish the contract in order to obtain 
a specific performance, as laid downin Beall et al., ex’rs, vs. Clark 
etal., 71 Ga. 818, but refused to charge that a specific performance 
of a parol contract as to land will be decreed if the defendant 





OCTOBER TERM, 1886. 787 


Lockhart vs. White et al., executors. 


admits the contract, but added, “that is, when both parties ad- 
mit the contract, or when respondent comes in and admits it in his 
answer ; the executors denied it:’’ 

Held, that such a qualification of complainant’s request was error. 


December 21, 1886. 


Specific Performance. Charge of Court. Before Judge 
Harris. Troup Superior Court. November Term, 1885. 


Reported in the decision. 
T. H. Wurraker; B. H. Brenan, for plaintiff in error. 
F. M. Lonetey, by brief, for defendants. 

BLANDFORD, Justice. 


This was a bill filed for specific performance. The jury, 
under instructions by the court, returned a verdict for de- 
fendants. The plaintiff moved the court for a new trial, 
which being denied, he excepted, and assigns as error the 
grounds taken in the motion for a new trial. 

The mainerror relied on by plaintiff in error is the eighth 
ground in the motion for new trial, to-wit: When the 
jury returned to court to be recharged, the judge charged 
the jury the decision of this court inthe case of Beall et 
al., ex’rs, vs. Clark et al., which had been published in a 
newspaper (which charge was a correct statement of the law 
as to the evidence necessary to establish contract in a case 
of specific performance). The plaintiff's counsel, in that 
connection, asked the court to charge the jury that a speci- 
fic performance of a parol contract as to land will be dé- 
creed if defendant admits the contract. The court re- 
plied, that is, when both parties admit the contract, or 
when respondent comes and admits it in his answer; the 
executors denied it. 

We think it was error for the court to have qualified the 
request of plaintiff as he did, under the facts in proof as 
shown by the record, the facts being that Frost, while in 
life, had stated the land belonged to Lockhart; that he had 
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sold the land to Lockhart. The contract could be proved 
by the admissions of Frost, when in life ; and asit appeared 
that Lockhart was in possession of the land at the time the 
admissions or statements of Frost were made ; that he put 
valuable improvements upon the same; that they (Frost 
and Lockhart) were brothers-in-law; and that Frost was 
dead and Lockhart’s lips closed, it will do no harm to 
grant a new trial in this case‘ the ends of justice seem to 
require it. 


1, 


Judgment reversed. 


Morean vs. THE CENTRAL RAILROAD. 


The statute requiring railroad companies to erect blow-posts at a 
distance of four hundred yards from road crossings, and that the 
engineer shall blow the whistle of the engine and keep blowing 
until the engine passes the crossing, and simultaneously check 
and keep checking the speed of the train, so as to stop in time 
should any person or thing be crossing the track on the highway, 
is penal in its character, and subjects employés failing to observe 
its provisions to indictment and punishment; and being penal, it 
should be strictly construed. It applies in terms to trains ap- 
proaching or passing beyond points where blow-posts should be 
located, and not to those working exclusively between such points. 


(a.) The provision requiring the continuous checking of the speed of 


2: 


the train is a harsh one, and legislation modifying it is suggested. 
Had the station agent in this case known the timidity of the mare 
which was injured through becoming frightened by a passing train, 
and that in that respect she was different from other draught ani- 
mals bringing freight to the depot, or had the driver of the team 
been in the employment of the company and subject to the agent’s 
orders, then negligence might have been inferred from the invita- 
tion of the agent to the driver to come to the depot and unload. 
Such was not the fact, however, and the driver, though knowing 
the liability of the mare to take fright, made no protest or objec- 
tion to driving to the platform. 


. It is only where the company’s servants make unusual and unnec- 


essary noises in the running of their trains, and where no necessity 
for the making of such noises is made to appear, that it is liable 
for injuries resulting in consequence thereof. 


(a.) The continued blowing of a whistle, instead of preventing, would 


probably have contributed to the injury in this case. 
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4. The presumption arising against a railroad, where damage is done 
to stock or other property by the running of its locomotives or 
cars, was rebutted in this case by the evidence for the plaintiff. 
Anonsuit might have been awarded; but this not having been 
done, and evidence for the defendant having been introduced, a 
finding for the plaintiff was unsupported by the evidence, and was 
properly set aside. 


(a.) The grant of a new trial in this case was proper, although one 
new trial had already been granted. 


November 23, 1886. 


Railroads. Damages. Negligence. New Trial. Be- 
fore Judge Apams. Effingham Superior Court. Novem- 
ber Term, 1885. 


Reported in the decision. 


J. G. & D, H. Ciark, by Tompkins & Branpoy, for plain- 
tiff in error. 


Lawton & CUNNINGHAM, for defendant. 


HALL, Justice. 


Had this been the first grant of a new trial, it is con- 
ceded that there could have been no reason for interfering 
with the judgment ordering it because of any abuse of dis- 
cretion on the part of the judge who presided in the case ; 
but inasmuch as it is the second verdict in favor of the 
plaintiff, it is contended that the court had no right to set 
it aside, upon the ground that it was decidedly and strongly 
against the weight of evidence, if there was any testimony, 
however slight, to authorize it. Had this assumption been 
true, the conclusion insisted on would have followed, and 
this would be so if there was a decided preponderance of 
evidence in its favor, even though the judge refused a 
proper charge, requested in writing by the defendant, 
which would not, if given, necessarily have changed the 
finding. A careful examination of the record, however, 
satisfies us that the plaintiff’s case for a recovery was de- 
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cidedly weak ; indeed, so weak as almost, if not quite, to 
approach the point at which a nonsuit would have been 
proper, if notinevitable. The case made was substantially 
this: The plaintiff's team, a mule and a mare, hitched to 
a wagon and driven by a negro, was sent to station No. 4 
of the Central Railroad to carry a barrel of syrup for ship- 
ment. The warehouse of the station runs north and south. 
On the west side, and next to the warehouse, is a side-track 
or turnout, and next to this and west of it is the main 
track. On the east side thereof is another side-track known 
as the local track. The team came from the east on the 
public road, which runs north of the warehouse and crosses 
the railroad tracks at this point. When the team reached 
the station, the construction train was on the local track; 
the driver saw that the mare was afraid of it, and the road 
being blocked by it, he waited until it passed off towards 
the south. Thestation agent, who did not know the mare 
was afraid of the train and had perceived no evidences of 
her fright, then told the driver to come to the warehouse 
and unload. He made no objection and gave no reason 
why it would be unsafe to do so, but at once proceeded to 
back the wagon on the public road to the platform on the 
north side of the warehouse. The train, which had been 
working in this locality all the morning, unloading tele- 
graph poles, went down the local track to a switch some 
150 or 200 yards away, blew brakes on and off and returned 
on the track to the west side of the warehouse to take on 
wood and water; its speed did not exceed four miles an 
hour; there was no blowing of whistles or letting off steam, 
nor does any unusual noise appear to have been made. 
The driver heard the train approaching, went to the mare’s 
head, held her by the bit and patted her; she threw her- 
self back and fell, and in falling broke her back. She was 
. proved to be worth from $100 to $125. The verdict was for 
seventy-five dollars. Neither in going down nor in return- 
ing did the train reach the blow-posts on either side of the 
public road, and consequently did not give the signal re- 
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quired by the statute (code, §708 et seg.) when reaching 
and passing these posts. The speed of the train was slack- 
ened, however, and it was well in hand all the time and 
could have been readily stopped at any moment before 
reaching the public road, if any one had been passing 
along it either with or without a team. It was insisted, on 
the trial, that the persons in charge of the train were neg- 
ligent in not giving the warning and observing the other 
requirements of the statute when approaching a pubtlic 
crossing. To obviate this suggestion and in reply thereto, 
the defendant’s counsel requested the court, in writing, to 
charge the jury, “Unless they found from the evidence 
that the train which frightened the animal came at the 
time from a point not less than four hundred yards from 
the crossing, then the law did not require the blowing and 
continuance of the blowing of the whistle, as set out in 
§§708, 709 and 710 of the code, and the fact that no blow- 
posts were there could have nothing to do with the case.” 
This charge the court refused togive. Then, thinking that 
he erred in refusing it, he granted a new trial. 

1. The statute from which these sections of the code are 
taken is penal in its character, and subjects employés fail- 
ing to observe its provisions to indictment, and on convic- 
tion, to punishment; and being penal, it should be strictly 
construed. It applies in terms to trains approaching or 
passing beyond points where blow-posts should be located, 
and not to those working exclusively between such points. 
If run carefully and at a low rate of speed, as this train, 
according to the undisputed evidence, seems to have been 
run, surely under such circumstances no conviction had on 
an indictment against the engineer ought to be allowed to 
stand; and it would seem that the company ought not to be 
subjected to an imputation of negligence from thus using 
the machinery necessary to operate its road. The law which 
requires the engineer to blow the whistle upon approach- 
ing one of these posts, and to keep blowing until it passes 
the crossing, and to simultaneously check and keep check- 





792 SUPREME COURT OF GEORGIA. 


Morgan vs. The Central Railroad. 


ing the speed of the train, so as to stop in time should 
any person or thing be crossing the track or the high- 
way, is, to say the least, an extremely hard requirement, 
especially as to this last provision, upon railroad companies, 
interfering materially with the speed necessary to carry 
out their schedules and to enable them to meet their con- 
nections. In this respect, we are satisfied that there should 
be some legislation modifying and altering this regula- 
tion. There can be no reasonable objection to blowing 
the whistle from the posts on either side thereof to the 
crossing, but it would seem that this ought to be sufficient to 
give warning to ordinarily prudent persons and to protect 
the public, without thus checking the speed at which the 
train is running, thereby occasioning delay and rendering 
it almost impossibie to make the time which the public 
service and exigencies demand in this age of rapid tran- 
sit. 

2. Had the station agent known the timidity of this 
mare and, in that respect, how different she was from other 
animals bringing freight to the depot, or had the driver of 
the team in the employment of the company and subject 
to his orders, then negligence might have been inferred 
from the invitation given to come to the depot and unload ; 
but he had no control of the driver and knew nothing of 
the disposition of the animal. The driver was not bound 
to obey his direction, and knowing how liable the mare 
was to take freight, ought not to have done so, at least 
without some protest or objection; and having gone for- 
ward without so much as an intimation that there might 
be danger on account of the indisposition of the animal, 
the negligence was wholly his own, and it would seem 
that had he exercised ordinary care, he could have easily 
avoided the consequences to his team. The agent 
and other employés of the company were guilty of no 
negligence which could charge it with responsibility for 
the loss of this animal. 

3. Itisonly where the company’s servants make unusual 
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and unnecessary noises in the running of their trains, and 
where no necessity for the making of such noises is made 
to appear, that it is liable for injuries done in consequence 
of such needless and unusual noises. Thisis the clear doc- 
trine laid down by this court in the Georgia Railroad and 
Banking Company vs. Thomas, 73 Ga. 850, as well as in 
Georgia Railroad vs. Carr, Id. 557, and in other cases 
cited on the brief of counsel for defendant in error. Had 
the engineer kept blowing his whistle from the time he 
shifted his train to another track at the switch until he 
reached the station, this, so far from affording protection 
to plaintiff's team, might have occasioned more serious and 
extensive injury, and would have been an act, according 
to these cases, that afforded evidence of negligence, if not 
wantonness and recklessness. 

4. Save the statutory presumption against the compary 
(code, §3033), where damage is done to stock or other 
property by the running of its locomotives or cars, which 
was overcome by the defendant’s evidence, there was no 
fact in proof which tended to show negligence on its part 
or on the part of its employés, unless we are to presume 
that the station agent knew, when he said to the driver of 
the team that he might come up to the station-house and 
unload, that the mare was more easily frightened than 
other draught horses coming there with loads; and such an 
inference is so far-fetched and improbable, that we are not 
prepared to hold that a verdict resting on it alone could 
be sustained. In this view of the matter, the safest and 
best course to pursue would have been, as it seems to us, 
to have awarded a nonsuit on the motion made by the de- 
-fendant; but as this was not done, then the uncontra- 
dicted denial of the agent that he knew the mare in ques- 
tion or her liability to take fright at the ordinary noises 
made by the careful running of trains, certainty removed 
any foundation on which to rest a finding for the plaintiff, 
and left the verdict wholly unsupported by evidence. 

The new trial was properly awarded on each one of the 
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grounds taken in the motion, except it may be on that 
which alleged error in refusing to nonsuit. 
Judgment affirmed. 


TURNER et al., executors, vs. KIRKPATRICK é¢ al. 
S 

The will involved in this case is voluminous, confused and perplex: 

ing; but construing it and the codicil together, it is held that the 

children of the testator and his grandson named therein, took a 

fee simple or absolute estate in the proceeds of the Chattahoochee 

plantation devised by the will, when sold; and that, the parties all 

being sui juris, there is no need for the executors to longer retain 

and manage it for the real owner. 


January 18, 1887. 


Wills. Estates. Construction. Before Judge Boynton. 
Newton Superior Court. March Term, 1886. 


John R. Kirkpatrick e¢ al., as legatees under the will of 
J.T. B. Turner, filed a bill against John W. Turner et al., 
his executors, for account and settlement, and: for con- 
struction of the will. The jury found in favor of the de- 
fendants as to all matters of account, and by consent, they 
further found that the remaining realty belonging to the 
estate should be sold, and the proceeds divided according 
to the provisions of.the will. The chancellor thereupon 
rendered a decree, holding that the legatees took a fee sim- 
ple estate in the Chattahoochee plantation or its proceeds, 
and that the proceeds should be distributed accordingly. 
The executors excepted. 


H. A. Matuews, for plaintiffs in error. 
Srums & Srums, for defendants. 
Jackson, Chief Justice. 


The question made is, whether the children of the tes- 
tator and his grandson, Kirkpatrick, took a fee simple or 
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absolute estate in the Chattahoochee plantation, when sold, 
oronly alife estate with remainder to their children, under 
the will and codicil beforeus. Itis a very elaborately word- 
ed will, much perplexing, by multitudes of words, the 
hunter after the legal intention of the testator, just as a 
hunter for game would be annoyed by millions of thick- 
ets, briars and leaves in the effort to see where to point 
his gun. We feel about as apt to miss as to hit. There 
are one or two little avenues that let in light dimly, and 
as the rule is to prefer the vesting of a remainder rather 
than a contingency, and to make words that convey proper- 
ty, without expressed limitations in the clause, pass the fee 
simple estate, and to turn every estate tail into a fee 
simple, we have concluded to let in the light, these prin- 
ciples laid down in our code upon this wilderness of uncer- 
tainty, and to hold that the children and the grandson 


named in the will took an absolute estate in the proceeds 
of the sale. 


The fifth item is: 


‘* That my plantation on the Chattahoochee river, in Stewart coun- 
ty, Georgia, and my houses and lots in Cuthbert, Randolph county, 
Georgia, and my stock in the Cuthbert Manufacturing Company, and 
one scholarship in Andrew Female College, be disposed of in the fol- 
lowing manner; that is to say, the plantation above mentioned to 
be rented out or sold at a suitable time, without being sacrificed, in 
the discretion of my executors, and the factory stock and scholarship 
to be disposed of to the best Advantage, without sacrifice, by my said 
executors.”’ 


The sixth is: 


‘* That the proceeds arising from the sale of property in the fore- 
going item (to-wit, item 5th) shall be appropriated by my executors 
as designated in item 8rd; that is to say, to be invested in stock, 
real estate as therein designated, and to vest in my legatees upon 
the same terms and under the same limitations and restrictions.”’ 


The third item thus referred to is: 


‘‘ That all my personal and perishable property, including my note? 
and choses in action, be sold by my executors immediately after. my 
death, and the proceeds thereof, including the cash on hand, after 
giving to each of my legatees (naming them) the sum of five hundred 
dollars unconditionally, the portion thus designated for the benefit of 
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my grandson, John T. Kirkpatrick, if a minor at the time of my 
death, shall be appropriated by my executors for his maintenance 
and education to the best advantage, the residue of said fund shall 
be invested by my said executors in such stock or real estate as in 
their judgment shall be advisable.”’ 


The fourth item, which gives only a life estate to what 
is bequeathed in the third, so far as corpus is concerned, to 
the children named, but no remainder to anybody, is not 
referred to in the clause concerning this plantation on the 
Chattahoochee river, to-wit, the fifth item, though it im- 
mediately precedes that fifth item, being the fourth item. 


Immediately following the 6th item, that makes the ref- 
erence to the 3d, is the 7th: 


*¢ That each one of my legatees above mentioned shall have the un- 
conditional control and enjoyment of the profits arising from the 
portion of my estate designated for them respectively, without under 
any circumstances encroaching on the corpus or body of said respect- 
ive portion, and at the death of either of my legatees, the portion of 
my estate thus designated for each of them shall descend to their 
children or child of each of them respectively, to be divided and en- 
joved by them upon the same terms and under the same limitations 
and restrictions as imposed in the foregoing items upon the ancestors, 
In the event of the death of either one of my said legatees without 
issue, or, havingissue, the children should die, the portion of my estate 
thus designated for their benefit shall revert to my surviving legatees 


and respective heirs under the same limitations and restrictions as 
above mentioned.”’ 


The Sth and 9th are special bequests. The 10th is, 


“That my said executors, in the distribution in item 5 in regard tc 
the sale of my plantation, factory stock and scholarship in Andrew 
Female College, make the following deduction of advances here- 
tofore made me, to-wit, to Thomas T. Turner, one thousand dollars; 
Helen G. Porter, five hundred dollars; Amy G. Bailey, five hundred 
dollars ; John T. Kirkpatrick, my grandson, one thousand dollars.”’ 

The 11th is: 


‘That the plantation of the Chattahoochee river in Stewart county, 
Georgia, be retained and cultivated or rented, at the discretion of my 
said executors, and the rents and profits of the same divided among 
my said legatees, feeling a preference, if advisable, to retain said plan- 
tation rather than to invest the value of the same in other real estate.’’ 


The last item appoints executors, and the 1st and 2d 





OCTOBER TERM, 1886. 797 


Turner et al., executors, vs. Kirkpatrick et al. 


provide for burial and debts. The will was executed on 
October 17th, 1868, several grandchildren, besides John 
T, Kirkpatrick, being then living. 
On the 19th of February, 1874, the codicil was executed. 
The 1st item related to burial. The 2d is: 


‘‘That the 3d item of the will and testament of October 17th, 1868, 
be changed and revoked as follows: . . . that my perishable prop- 
erty, notes and choses in action shall not be sold before one year after 
my death, and then only at the discretion of my executors, and if 
they shall think it will be to the advantage of my legatees to post- 
pone said sale longer than one year, they have the right to do so after 
consulting with my said legatees, for it is my wish that my executors 
and legatees should consult and advise each other as to the best in- 
terest of my estate. The balance of the said 3d item is changed as 
follows: It is my will, and I so direct, that my grandson, J. T. 
-\irkpatrick, mentioned in said will, shall share my estate cqually 
with my children, and my executors shall manage for him until he 
arrives at the legal age; that is to say, until he becomes twenty-one 
years of age, and I appoint my said executors his trustees to have 
control of and to manage his property until he shall become twenty- 
one years old, and I hereby vest his share of my estate in trust in 
them for said purposes. It is further my will, and I direct, if my 
grandson, J. T. Kirkpatrick, shall die without heirs, his share of my 
said estate shall revert to and be equally divided between my chil- 
dren or legatees. And itis my desire that my said executors shall 
not permit my grandson, or any part of his property, to be carried out 
of the State of Georgia. It is my will, and I so direct, that my son, 
Thomas T. Turner, after my death, receive the sum of three hundred 
dollars; J. W. Turner, after my death, to receive the sum of three 
hundred dollars ; my grandson, J. T. Kirkpatrick, to receive, after my 
death, the sum of three hundred dollars; my daughter, Helen G. 
Porter, after my death, to receive the sum of three hundred doHars ; 
my daughter, Mary A. M. Pitts, after my death, to receive the sum 
of three hundred dollars; these several sums to be paid them instead 
of the several amounts given them in item 3d of my will of October 
17th, 1868. It is my will, andI so direct, that the three hundred 
dollars given to my daughter, Amy G. Bailey, in item 3d of my will 
of October 17th, 1868, go to aid in paying for lands bought for herself 
and children. It is further my will, and I direct, that after my death 
my executors shall pay my said daughter, Amy G. Bailey, the sum 
of three hundred dollars to assist in improving said land.”’ 


The third is that: 
“‘T desire my property. to vest solely in my child or children, and - 
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also absolutely in my grandson, J. T. Kirkpatrick, when he arrives 
at age of twenty-one years, and their children after them.’’ 


The fourth is: 


“That my plantation on the Chattahoochee river in Stewart county, 
Georgia, be kept by my executors for three years and not be sold, 
and my house and two lots in Cuthbert be kept for two years, and 
both places rented to the best advantage, and the annual income 
shall be divided by my executors among my children or legatees, and 
J. T. Kirpatrick, share and share alike. My reason for this change 
is, that I think both places the best investment that could be made. 
After each of the above terms have expired, my executors, after ad- 
vising with my legatees, my sell both places, if they think best, and 
the proceeds of said sale or sales invested as directed in 3d item of 
will of October 17th, 1868.” 


The 5th provides specially about the disposition of his 
house in Fort Valley, to be sold two years after his death, 
after advising with legatees, and divided between his chil- 
dren or legatees, and grandson, to assist in farming opera- 
tions. The 6th relates to payment of a debt to the Plant- 
ers’ Bank at Fort Valley and to collecting his stock and divi- 
dends therein. The 7th directs that a fund be kept out of 
this sale of the stock and dividends, cash on hand and cot- 
ton sold, to pay expenses and debts and the special legacies 
left by the codicil and will, and “ should there be a surplus 
after this is done, I direct that it be equally divided be- 
tween my legatees and my grandson, J. T. Kirkpatrick.” 
The 8th revokes the deductions for advances provided for 
in the 10th item of the will. The 9th relates to a watch. 
The 10th makes a change in one executor. 

The 11th and last item in this codicil is: 

“That all the property and money that I have given to my two 
sons, Thomas T. Turner and John W. Turner, in my will of October 
17th, 1868, and in codicil, shall vest in my executors, in trust for their 

use and benefit, free from all debts or liabilities that they may now 
owe or have incurred, or may hereafter contract or incur. The income 
-of said property to be paid by my executors, as such trustees, to my 
said two sons and families, the corpus of said property not to be spent. 


I do hereby appoint my executors trustees to carry out these items 
of my codicil.’’ 


The above makesall of the will and codicil of the testa- 
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tor. It will be observed that while, in the fourth item of 
the will, the title to the corpus of the estate in general is 
restricted toa life estate in the legatees and grandson, 
there is no remainder, vested or contingent, therein to any- 
boly, even as respects other property than the plantation 
here at issue; and that, though that item immediately pre- 
cedes the fifth, the testator makes no reference to it at all 
when treating the disposition of the Chattahoochee planta- 
tion in the fifth, but refers only to the third item. His 
eye must have been on the fourth if he intended it to con- 
trol the fifth, and not noticing it shows that he did not 
mean that it should control the Chattahoochee place and 
other property specially noticed in the fifth item. 

It will be noted further that, by the seventh item of 
the will, the same restrictions and limitations are put upon 
his children’s children, or, as sometimes expressed, upon 
his legatees’ children, “as are imposed upon their ances- 
tors.” No title to the corpus goes to them after the death 
of their parents, but they, too, are entitled only to the in- 
come limited and restricted as to corpus and title, abso- 
lute and unconditioned title thereto, just as much ag 
their ancestors or parents were while they lived. The 
language is “that each one of my legatees . . . shall have 
the unconditional control and enjoyment of the property: 
. . . Without under any circumstances enroaching on the 
corpus, . . . and at the death of either of my legatees 
the portion of my estate thus designated for each of them 
shall descend to their children or child, . . . to be di- 
vided and enjoyed by them upon the same terms and un- 
der the same limitations and restrictions as imposed in the 
foregoing items upon the ancestors.” What terms and re- 
strictions? Nothing but the enjoyment unconditionally 
of profits they are to have, but no title to encroach upon 
the corpus. Further, the same item provides for the death 
of any child of a legatee, he dying too; that share is then 
to “revert to my surviving legatees and their respective 
-heirs under the same limitations and restrictions as above 
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mentioned ;” meaning that the corpus is still to be intact 
and no title toit to pass. So that if this item be so con- 
strued that there are vested- remainders and contingent 
remainders to children of the legatees named in the will, 
it will convert the scheme into a perpetuity. If it means 
that the children shall take at the death of the: parents, 
which the words “shall descend to their children or child” 
would seem to mean, then there is no end to the scheme; 
for when that child dies and the issue of that legatee is 
extinct, it goes to the surviving legatees “and their respec- 
tive heirs,” which here in such a scheme would mean issue 
orchildren. If a perpetuity, it is illegal, and the fee passes 
to the first taker; if an estate tail, it becomes a fee sim- 
ple in the first taker. We incline, therefore, to think that 
the scheme is, as expressed in this item, construed in con- 
nection with the executors being clothed with a trust else- 
where, that the testator was striving to perpetuate this 
property invested by his executors in stock or real estate, in 
hisfamily. The Chattahoochee plantation, however, does 
not necessarily fall within this item at all. That seems to 
stand alone with the Outhbert property, segregated from 
the bulk of the estate, and having in this will, like the 
heathen, “a law untoitself.”’ There is nothing anywhere 
in the will or codicil that contracts the estate of the legatees 
in its proceeds to a-life interest. The reference in the 
fifth item of the willis to the third item therein. If the 
seventh referred to it or controlled it, or was so designed, 
some allusion would reasonably have been made to it, as 
that property is elsewhere in will and codicil: treated by 
itself. 

This opinion is strengthened by the 11th item of the will. 
There the Chattahoochee river plantation is separated from 
everything, even from its old companions,. the Cuth- 
bert property. It is to be retained or rented, at the dis- 
cretion of his executors, “and the rents and profits of the 
same divided among my said legatees.” So that while 
they rented it, all the proceeds were to be divided among 
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the legatees without more, nothing at all being said about 
their children; and this language would give the legatees 
a fee in the property, as no less estate is indicated. We 
turn now to the codicil, which, in our judgment, strength- 
ens the conclusion, expressed in the opening of this opinion. 
that the legatees took an absolute estate init. Let it be 
remembered that the word “legatees,” as used by the tes- 
tator, means his children and the grandson named. That 
codicil no longer leaves everything to the discretion of the 
executors, but the legatees are to be consulted. The 2nd 
codicil-item provides that they shall act “after consulting 
with my said legatees.” The 4th codicil-item, in direc. 
tions about this plantation, again directs the executors to 
act “after advising with my legatees.” The 5th,in regard 
to selling the house and lot in Fort Valley, again author- 
izes its sale after advising with my legatees, using yet 
stronger language, to-wit: “If,in the best judgment of my 
executors and my legatees, the said house and lot may be 
sold,” etc. .Andin the second codicil-item, after the 
words “after consulting with said legatees,” the testator 
adds, “for it is my wish that my executors and legatees 
should consult and advise each other as to the best inter- 
est of my estate,” and before those words he says, “they” 
(meaning the executors) “shall have the right to do so” 
(that is, to sell) “after consulting with said legatees ;” as 
much as to say, they shall have no power without their 
concurrence. These expressions are noted toshow his con- 
fidence in 1874 had increased in his children since 1868, 
and property had begun to look up, and he inclined more 
to sell when they said so. 

In the same 2d codicil-item, it is seen that he makes his 
grandson, Kirkpatrick, “share my (his) estate equally with 
my children,” and makes his executors trustees to manage 
his share till he was twenty-one years old, which is incon- 
sistent with the idea that they were to be his trustees after 


that time. And as everywhere he is treated with the chil- 
v 77-51 po rte abst 
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dren of testator, it also tends to show that he did not mean 
that his children should be also the cestuzs que trust of the 
trustees, and have issues and profits paid over to them. 
But the 3d codicil-item seems to be strong on the idea that 
hirkpatrick and the children named in the will took an 
absolute estate. There he desires that his property—not 
income, not mere rents or share of rents, but property, 
that is, the thing itself, the coryus—shall vest solely in his 
children and absolutely in his grandson, Kirkpatrick, 
“when he arrives at twenty-one years, and their children 
after them,”—that is, to them and their children in fee. 
Surely he did not mean that Kirkpatrick, the little grand- 
son, like the other grandchildren, should only have a life 
estate and his property vest in his children, the testator’s 
great-grandchildren, in fee simple. That would be to give 
the favored grandson less than the other grandchildren not 
named in the will. If the estate was only a life estate in 
the other children, it was in him, and that is unreasonable. 
The verdict of the jury is, that there were other grandchil- 
dren living when the will was made. And this shows, too, 
‘that the remainder, if any, in the 7th item of the will is 
‘revoked by this item of the codicil, and so is anything in 
the 4th item of the will that may conflict. 

This is not altered in the 4th codicil-item, which provides 
‘that the Chattahoochee plantation be sold on consultation, 
and the proceeds be invested as provided in the 3rd item 
of the will, because this was necessary for Kirkpatrick 
while a minor, and for two of the Turners, who, to keep 
their creditors off of them, were also put under the exec- 
utors in the last codicil-item, as the testator attempted to 
do in that item. 

The 7th codicil-item also throws light through the 
tangled growth of this wilderness will. If anything from 
the sale of bank stock and other personalty is left, after 
“expenses and debts and the special legacies” are paid, 
the testatator therein directs “that it be equally divided 


between my legatees and my grandson, J. T. Kirkpat- 
rick.” 
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Not one word about remainder, but absolute title to 
each. Moreover, it is well to consider the words “ special 
legacies.” They must mean the money each of his chil- 
dren was to get at his death before, owing to the post- 
ponement of the sale of the bulk of his property, they got 
any part of that bulk, because there is no other special 
legacy at all or like it, except a watch and piano that 
could not be referred to. And this would seem to help 
the untangling of this web. To make his estate larger, he 
directed the postponement of sale, and investment after 
sale, for division when his grandson perhaps reached 
twenty-one, and could get his share himself, or rather, 
until the estate accumulated; and in the meantime, at his 
death, he provided something for his children from other 
sources, and these he termed “special legacies.” The 11th 
and last codicil-item also goes to show that the testator 
did not intend to create a trust estate for all these lega- 
tees, as he everywhere terms his children named in the 
will. -For in that 11th item he makes them trustees for 
the two Turners to take charge of theirs and pay them the 
income free from their liabilities, and not touching the 
corpus. If already they were trustees, it was unneces- 
sary, and if the legal title was in them or the corpus for 
the others, it was for these too. To make them trustees 
for the minor grandson elsewhere, and for these in debt 
in this item, upon the principle inclusio unius exclusio 
alterius, excludes the idea that he intended them to be 
trustees for all the others. 

We have thus traveled with difficulty and hesitation 
through this very singular and intricate will; and whilst 
not fully satisfied with the conclusion reached, we are 
well satisfied that any other result would involve us in 
more difficulty and leave us less satisfied than we are. 
All these parties complainant are suz juris; there is no 
need of a trustee for any, if indeed there could have been 
for any but the grandson when a minor. We are satis- 
fied that they were to have the rents, issues and profits 
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of this plantation; we think that they were to divide 
the corpus or its proceeds in fee simple, and we can see 
neither reason nor justice in these executors’ longer retain- 
ing and managing it for the real owners. We do not see 
that the desire of the testator, though dimly visible 
through labyrinths of multiplied words, has been defeated 
by the verdict and decree of the court thereon. To re- 
verse that decree, the plaintiff in error must show the 
error; it is not shown to us; therefore we sustain the 
decree of the learned judge below. 
Judgment affirmed. 


THE CENTRAL RAILROAD vs. LoGan & CoMPANY. 


1. Where a firm who shipped salt over a railroad, to be delivered to 
a connecting road and thence carried to its destination, brought 
an action for damages against the connecting road for refusing 
to receive the salt loaded on board the cars of the first railroad, 
and required trans-shipment thereof, there was no error in per- 
mitting one of the plaintiffs to testify that they had sustained loss in 
their business by being compelled to sell the salt on hand at great- 
ly reduced prices by reason of the conduct of the defendant. Un- 
der §§719(q), 719(s) of the code, upon a refusal to receive and 
transport goods brought over a connecting line, when such facili- 
ties are afforded to other connecting roads, or to the patrons of 
other roads or of its own road, damages are presumed up to ten 
per cent. of the value of the property, and in order to increase the 
recovery for damages and expenses from ten per cent. to the limit 
of twenty-five per cent. fixed by the statute, all the elements of 
real or actual damages which are admiasible in other actions may 
be shown. 

2. Where suit was bropght against a railroad company, which oper- 
ated another railroad under lease, for a refusal to receive goods and 
transport them over the line so operated by it, there was no ne- 
cessity to make the lessor a party defendant to the action; and 
there was no error in refusing to dismiss the case because service 
was not perfected on the lessor company. 
There was no error in charging that, if a railroad company had 
not complied with the law as prescribed in §719(s) of the code, 
it was liable to the penalty prescribed in §719(q). 

4. Where a railroad company passed an order to the effect that, after 
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that date, no shipment of salt or other merchandise from Bruns- 
wick, in competition with Savannah, would be received for local 
stations on its line, or for passing over another road operated by 
it under lease, or for points beyond, unless charges were prepaid 
and shipments were delivered at the company’s warehouse by 
drays as local business, and that local rates from that point would 
be assessed ; if a firm who shipped salt from Brunswick by a road 
connecting with the first mentioned road, made a tender toit of one 
or more cars loaded with salt, and it was refused, and when forty- 
seven more cars arrived, the agent of the road bringing them in- 
quired of the agent of the other road whether the order above 
stated was still of force and operative, and was informed that it 
was still of force, there was no necessity for further tender of the 
cars to the refusing road before bringing suit for such refusal. 


January 25, 1887. 


Railroads. Damages. Negligence. Evidence. Parties. 
Tender. Before Judge Fort. Bibb Superior Court. 
April Term, 1886. 


Reported in the decision. 
Lyon & GRESHAM, for plaintiff in error. 
Hitt & Harris; Dessau & Barrett, for defendants. 


BLANDFORD, Justice. 


Logan & Co. brought their action against the Central 
Railroad, and by their declaration alleged that they were 
damaged by the defendant, in that it refused to receive and 
transport forty-seven car-loads of salt, which plaintiffs had 
shipped from Brunswick, Georgia, to Macon, Georgia, upon 
the cars belonging to the E. T., Va. & Ga. Railroad, con- 
signed to persons residing on the Southwestern Railroad, 
the said E. T., Va. & Ga. Railroad connecting with the 
Central Railroad at Macon, and having the same gauge, 
but the salt was required to be unloaded and transported 
in drays to the warehouse of the Central Railroad in 
Macon at great expense to plaintiffs; and that the Central 
Railroad was operating the Southwestern Railroad; and 
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by an amendment, it was further averred that the Central 
Railroad had leased the Southwestern Railroad. There 
was a count that, by reason of defendant’s having failed to 
receive salt of plaintiffs, their business was broken 
up and that thereby they sustained great damage. There 
was a general demurrer to the sufficiency of the declara- 
tion. The court below sustained the demurrer and dis- 
missed the action. On writ of error to this court at the 
February term, 1885, this judgment sustaining the de- 
murrer and dismissing plaintiffs’ action was reversed, this 
court holding the declaration sufficient. 74 Ga. 684. 

1. One of the plaintiffs was permitted to testify, over ob- 
jection of defendant’s counsel, that they had sustained loss 
in their business by being compelled to sell the salt which 
his company had on hand, at greatly reduced prices, by rea- 
son of defendant’s having refused to receive the cars of the 
E. T., Va. & Ga. R. R., and requiring trans-shipment at Ma- 
con by drays to defendant’s warehouse. This is the first ex- 
ception,and we will deal with it now. The act of 1874, as 
contained in sections 719(q) and 719(s) of the code, (the 
first section) provides that, if any railroad company shall 
fail to deliver to a connecting road goods shipped to any 
point over or beyond such connecting road, the road 
failing to deliver shall be guilty of a conversion of the 
goods so shipped, and the owner or consignee may recover 
the value of the same, with interest, and not less than ten 
nor more than twenty-five per cent. for expenses and dam- 
ages. The last section provides that there shall be no dis- 
crimination by a railroad company in its rates or tariff of 
freights in favor of any line or route connected with it as 
against any other line or route, nor, when a part of its own 
line is sought to be run in connection with any other route, 
shall such company discriminate against such connecting 
line, or in favor of the balance of its own line, but shall 
have the same rates for all, and shall afford the usual and 
like customary facilities for interchange of freights to pat- 
rons of each and all routes or lines alike; any refusal cf 
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the same shall give a like right of action as mentioned in 
section 719(q) cf this code. Damages are presumed, un- 
der this last section 719(s) as in 719(q), up to ten per 
cent. of the value of the property which the railroad re- 
fuses to receive and transport when like facilities are af- 
forded to other connecting roads, or to the patrons of other 
roads, or even of its own line, and beyond ten per cent. 
and within the limit of twenty-five per cent. all the ele- 
ments of real or actual damages which are admissible in 
any action are admissible in this action. The jury are re- 
quired, when the railroad company has violated this statute, 
to find at least ten per cent, upon the value of the goods 
shipped, and may find twenty-five per cent., and any 
testimony which shows loss or damage to the. plaintiff by 
reason of the misconduct or fault of the defendant is ad- 
missible in evidence to the jury, which may influence their 
‘finding up to or within twenty-five per cent., and in this 
case, the jury did not exceed the limit of twenty five per 
cent., the value of the salt being shown to be from five to 
seven thousand dollars, the finding being nine hundred 
dollars. 

2. When the plaintiffs closed the introduction of evi- 
dence in the case, defendant moved to dismiss the case, 
because it appeared that whatever damage had been done 
was by the Southwestern Railroad Company, and not by 
the Central Railroad; and that the Central Railroad was 
alone sued, there being no service on the Southwestern 
Railroad, the lessor to the Central Railroad, as required by 
law. This motion was overruled by the court, and this is 
excepted to and error is assigned on said exception. This 
exception and ground of error was ruled adversely to the 
plaintiff in error in the case of Central Railroad vs. White- 
head et al.'74 Ga. 441. Itis alleged in the declaration, and 
was proved on the trialof the case, that the Central Rail- 
road was operating the Southwestern Railroad when the 
damage was done; this being so, there was no necessity to 
make the Southwestern Railroad Company a party to the 
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suit. Whether the Central Railroad Company operated 
the Southwestern Railroad under a lease or otherwise, it 
was bound to comply with the law, and a failure on its 
part to discharge its legal duties rendered it liable to any 
one injured thereby. 

3. The court charged the jury, and every point therein 
is excepted to by the plaintiff in error. The main ground 
relied on by plaintiff in error is, that there was error in the 
court’s charge that, if the railroad company had not 
complied with the law as prescribed in section 719(s) of 
the code, it was liable to the penalty prescribed in section 
719(q). The plaintiff in error insisting that the right of 
action against. a railroad company for refusing to receive 
goods and mulcting it in fixed damages for such failure, 
was not enacted until 28th September, 1883, after this suit 
was brought, and that no damages could be recovered but 
the actual damages incurred by the plaintiff for the trans- 
shipment of the salt which had been tendered. The de- 
cision complained of was, in effect, ruled in this case when 
it was formerly before this court at the February term, 
1885. 74 Ga. 684. But if it was not, we think that, con- 
struing sections 719(q) and 719(s) together, the provis- 
ion in 719(s) that any refusal of the same, that is, like 
facilities afforded to one road connected with it, shall give 
a like right of action as that mentioned in 719(q). The 
right of action given in 719(q) is to recover not less than 
ten per cent. nor more than twenty-five per cent. for ex- 
penses and damages. These two sections give a right of 
action for the non-delivery of goods to a connecting road 
by a road entrusted with their carriage, which goods are 
consigned to point or points beyond its limits or terminus, 
and a like right of action for refusal of a connecting road 
to receive the goods and in discriminating in favor of one 
line and against another. These sections give the right of 
action to the plaintiffs in this case. So we hold that there 
is no error in the charge as mentioned in this case by the 
plaintiff in error. be ile 
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4. The next assignment of error insisted on by counsel 
for plaintiff in error is, that the court erred in instructing 
the jury that, if the plaintiffs tendered to defendant one or 
more car-loads of salt and it was refused, and when the 
47 cars loaded with salt arrived, the agent of the railroad 
company bringing the salt to Macon inquired of the agent 
of the Central whether a certain order issued by the offi- 
cers and agents of the Central Railroad Company on the 
12th October, 1882, to the effect that, after that date, no 
shipment of salt or other merchandise from Brunswick, in 
competition with Savannah, will be received for local sta- 
tions in its line, or passing over the Southwestern Railroad 
division or points beyond, unless charges are prepaid and 
shipments are delivered at the warehouse by drays as local 
business, when local tariff rates from Macon will be as- 
sessed on same, was still of force and operative, and he 
was informed that said order was still of force, then there 
was no necessity for further tender of cars to defendant. 
We think there was no error in this charge. The publica- 
tion of the order by defendant, and the notification to the 
delivering company that the order was still of force, was a 
waiver of tender by defendant, and a party acting under 
such order will be equally protected as if he had made 
actual tender. 

These are the main grounds in the assignments of error, 
and we need only say that there does not appear to be any 
error in the other assignments. 

Judgment affirmed. 


DEV AUGHN vs. MINoR e al. 


[Bleckley, C. J., and Hall, J., being disqualified, Judges Boynton and Jenkins, 
of the Flint and Ocmulgee circuits, were appointed to preside in their stead. ] 


1. While it is true that, although there may be no grant, by deed, of 
an easement or other incorporeal hereditament, yet if a party has 
been led to incur expense in consequence of having obtained a 
parol license from another to do an act, and the license has been 


~ 
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acted upon, the other party cannot be permitted to recall his 
license and treat the other as a trespasser for having done the very 
act; yet if there be no license, or act from which a license will 
necessarily follow, a person erecting a dam so as to flood the land 
of another, is a trespasser and acts at his peril. Nor can expend- 
itures by a trespasser, whether made prior or subsequent to the 
act of trespass, strengthen his position or weaken that of the per- 
son upon whom the trespass is committed. Therefore wh:re there 
was no proof of a license to erect such a dam or fl»od the land, 
evidence of such expenditures should not have been admitted over 
objection. 

All injury to health is special and necessarily limited in its effect 
to the individual affected, and is, in its nature, irreparable. It 
raatters not that others within the sphere of the operation of the 
nuisance, whether public or private, may be affected likewise. If 
the pond of the defendants, if reproduced, would be a nuisance, 
public or private, and would, to a reasonably certain degree, affect — 
injuriously the health of the complainant, he would be entitled to 
have a remedy by injunction; and this would be true, regardless 
of whether the damage would occur from the ‘‘situation cf his 
house, the topography of the country, or other cause peculiar to 
him,”’ as stated in the charge. 

(a.) The charge of the court on this subject was erroneous. 


Februa y 23, 1887. 


Easements. Nuisance. Improvements. Evidence. 
Injunction. Damages. Before Judge Fort. Macon Su- 
perior Court. May Term, 1886. 


Reported in the decision. 


Guerry & Son, for plaintiff in error. 


E. A. Hawkins; E. G. Simmons; Jonn W. Hayeoon; 
W. H. Fisu, for defendants. 


JENKINS, Judge. 


_ This was a bill brought in 1883, by DeVaughn against 
Minor, surviving partner of Drumright & Minor, and 
the executors of Drumright, praying an injunction against 
the rebuilding of a mill-dam across Beaver creek, which 
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had then recently been washed away, and for the recov- 
ery of damages alleged to have been sustained by the com- 
plainant, growing out of the flooding of a portion of his 
land by the defendant’s mill-pond. The chancellor grant- 
ed a temporary injunction. On final hearing, the jury 
rendered a verdict for the defendants. Complainant made 
a motion for new trial on the grounds therein stated, 
which was overruled, and he excepted. 

The bill makes substantially the following case: Bea- 
ver creek runs through a portion of complainant’s prem- 
ises. In 1880, Drumright & Minor erected across said 
stream a dam within one hundred and fi‘ty or two hun- 
dred yards of complainant’s residence, whereby the water 
of the creek was ponded and the swamp contiguous there- 
to overflowed. The land thus flooded was, in part, the 
property of complainant, and the erection of the dam and 
flooding of the land was without his consent and against 
his wishes. The effect of the ponding of the water was to 
produce malaria, which seriously affected the health of 
complainant and his family and caused irreparable injury, 
and amounted toa nuisance. On June the 24th, 1883, the 
dam was broken and destroyed by heavy rains, the water 
in the pond thereby let off, and the land of complainant 
relieved of overflow. The bill further alleged that Minor, 
the surviving partner of Drumright & Minor, and the 
executors of Drumright, Drumright having, in the 
meantime, died, were arranging to rebuild the dam and 
thereby again flood the land of complainant and repro- 
duce the source of danger to the health and life of com- 
plainant; and that the defendants were insolvent and una- 
ble to respond in damages. 

The defendants, by their answer, denied the material 
allegations, admitting the flooding of a fractional part of 
an acre of complainant’s land, aileged to be worthless. 
The defendants, by their answer, further claimed that the 
‘ pond, so far from being a nuisance, materially benefited 
the health of compiainant and of the community, and that 
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the sickness which prevailed there was attributable to 
natural causes, such as lagoons, lakes and swamps in the 
vicinity. While denying that the former dam caused the 
land of complainant to overflow, and that the effect of 
rebuilding it would be to overflow his land, they claimed 
the right to flood as much thereof as might be necessary 
under a parol license, and that, acting under such license, 
Drumright & Minor had expended large sums of money 
in making valuable improvements and in the purchase of 
valuable and costly machinery, etc., and that complainant, 
by reason of the facts, was estopped from interfering with 
the enjoyment and use of the easement so granted. 

The evidence produced at the trial disclosed the fact that 
the mill of the defendants and the pond, until let off by 
the breaking of the dam, were situated in the town of 
Montezuma, about one mile from Flint river, and that in 
the immediate vicinity of the town were lagoons, lakes, 
marshes and other prolific sources of malaria. The evi- 
dence was conflicting, to some extent, as to whether and 
to what extent the pond of defendants, while existing, 
contributed to the sickness of the locality. Taken all to- 
gether, it made a strong case for the complainant, and 
seemed to establish, with reasonable certainty, that the 
pond was a potential factor in producing malarial diseases 
while it existed. But inasmuch as there is to be another 
trial, we leave the jury to pass upon that question upon a 
rehearing of all of the evidence. 

1. On the trial of the case, the defendants offered to 
prove the cost of putting up the mill, machinery and “all 
the improvements, taking into consideration the dam.” 
To this complainant objected. The court overruled the 
objection, and proof was made that large sums of money, 
exceeding ten thousand dollars, had been expended by the 
defendants in the erection of the mills, putting in ma- 
chinery, constructing dam, etc. The admission of this 
evidence, and the refusal of the court to rule same out on 


ee 
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motion, constitute one of the grounds in the motion for new 
trial. 

We think the admission of this evidence was error and 
calculated to injure the complainant and to mislead the 
jury. It nowhere appears from the evidence that defend- 
ants were ever authorized to construct the dam across the 
stream or to pond the water thereof to any extent. On 
the contrary, the evidence, including that of the defend- 
ant, Minor, establishes the fact that no license was ever 
given to erect the dam or to flood the land of complainant. 
Complainant appears to have made positive objection. 
That the erection of the dam in 1880 caused the backing 
of the water, and, as a consequence, the pond, there can 
be no serious doubt. The evidence further discloses the 
fact that the only license ever granted by complainant to 
the defendants was to cut a flume or ditch, 20 or 30 feet 
long, through a portion of his land. The effect of cutting 
the flume, so far from ponding the water, was intended to 
have the contrary effect, that of conducting it off. It was 
admitted by the defendant, Minor, on the trial, that no 
license had ever been granted, save the right to cut the 
flume for the purpose of conducting the water to a given 
point. Itis true that he testified that, in his opinion, the 
effect of cutting the flume was to flood a small part of 
complainant’s land. He gave no reason for this opinion, 
nor do we understand how such effect could follow. It 
further appears from the evidence that all of the substan- 
tial improvements, including the buildings, machinery, 
etc., had been put up at a time prior to the erection of the 
dam, and most, if not all, of them before complainant con- 
sented to the cutting of the flume. So it seems that de- 
fendants did nothing, under the license nor in consequence 
thereof, by way of incurring expense nor in making out- 
lays of money. The expense of buildings, machinery and 
other improvements had already been incurred, and to 
allow proof of their value, to work an estoppel, was error. 


ae %- 
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We recognize the rule that even though there be no 
grant, by deed, of an easement or other incorporeal hered- 
itament, yet if a “party has been led to incur expense in 
consequence of having obtained a (parol) license from 
another to do an act, and the license has been acted upon, 
that the other party cannot be .permitted to recall his li- 
cense and treat the first as a trespasser for having done 
the very act.” If, however, there be no license, nor act 
from which a license will necessarily follow, a person erect- 
inga dam so as to flood the land of another is a trespasser 
and acts at his peril.* Expenditures by a tresspasser, 
whether made prior to or subsequent to the act of trespass, 
cannot strengthen his position nor weaken that of the per- 
son upon whom the trespass is committed. The evidence 
upon this point having been improperly admitted, over 
complainant’s objection, should have been ruled out on 
motion. Under the view we take of it, however, it is im- 
material whether the improvements were made before or 
after the complainant consented to the cutting of the flume, 
inasmuch as that consent did not authorize the defend- 
ants to flood the land, and the flooding which afterwards 
occurred was produced by a different cause, the erection 
of a dam, for which there was no license, as is conceded by 
the defendant, Minor. 

2. Complainant, in his motion for new trial, further in- 
sists that the court erred inits supplemental charge to the 
jury. It appears from the record that after the jury retired 
to their room, and after having had the case under consid- 
eration all night and a part of the evening before, the pre- 
siding judge had them called into court and inquired if he 
could relieve them on any question of law. The jury, in 
response, requested the court to charge them on the ques- 
tion of public and private nuisances as applicable to the - 
case. Counsel on both sides consented to their being re- 
charged. In delivering the supplemental charge, the court 


*On revocation of license, and effect of acting on, see 28 Am. Dec. 711; 16 Jd. 
497; 26 Id. 739; 16 Id. 502; 18 Am. R. 455; 12 Jd. 80. 
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read to the jury sections 2997, 2998 and 3000 of the code, 
and added, “If you believe from the evidence that the 
pond would be a public nuisance, that is, one that damages 
all persons that come within the sphere of its operation, 
though it may vary in its effects on individuals, the com- 
plainant would not be entitled to a verdict, unless he 
should show you that he would suffer special damage in 
which the public would not participate. If you should 
believe the pond would be a public nuisance, causing dam- 
age to all living within the sphere of its operation, yet, 
from the situation of DeVaughn’s house, from the topog- 
raphy of the country, or other cause peculiar to him, he 
suffers special damage, such as that the public generally 
would not suffer, then he would be entitled to a verdict. . 

“This form of proceeding is allowable to prevent a pri- 
vate nuisance of the character complained of, whereas a 
public nuisance is to be abated in a different manner, un- 
less it causes special damage, as just stated. Whether the 
pond would be a public or private nuisance, if its effects 
would be to cause special damages or injury to the health 
of DeVaughn that would not be participated in by the 
public, he would be entitled to a verdict. If, however, it 
would be a public nuisance, producing nospecial damage to 
him, except such as would be participated in by the public 
coming within the sphere of its operation, then he would 
not be entitled to recover on that ground. The question 
of nuisance, and whether it be public or private, or public 
with special damage, as before defined, is a question of 
fact for you.” 

The court should have charged §3002 of the code, which 
provides that, “Where the consequences of a nuisance 
about to be erected or commenced will be irreparable in 
damages, and such consequences are not merely possible, 
but to a reasonable degree certain, a court of equity may 
interfere to arrest a nuisance before it is completed.” All 
injury to health is special and necessarily limited in its 
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effect to the individual affected and is, in its nature, irrep- 
arable. It matters not that others within the sphere of 
the operation of the nuisance, whether public or private, 
may be affected likewise. If the pond of the defendants, 
if reproduced, would be a nuisance, public or private, and 
would to a reasonably certain degree affect injuriously the 
health of complainant, he would be entitled to the relief 
sought by injunction. And this would be true, regardless 
of whether the damage would occur from the “situation 
of his house, the topography of the country, or other cause 
peculiar tohim.” If qne live within the sphere of the oper- 
ation of a nuisance about to be erected or commenced, af- 
fecting health, and the injurious consequences are not mere- 
ly possible, but toa reasonable degree certain, he is entitled 
individually to preventive relief, even though the public 
would be likewise affected. That the jury found trouble in 
applying the law governing this important question in the 
case, is evident from their request to be recharged in re- 


lation thereto. The charge was calculated to mislead. 
Judgment reversed. 
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ABATEMENT. See 7Jorts, 1; Administrators and Executors, 12, (3. 
ACCORD AND SATISFACTION. See Railroads, 30. 


ACTIONS. See Zorts, 1; Administrators and Executors, 12, 13; Plead- 
ing, 1, 2, 3,6; Banks,1; Parties, 5,6, 7; Railroads, 26; Parent and 
_ Child, 5. 


ADMINISTRATORS AND EXECUTORS. 


. Discharge not set aside, former executor cannot be cited to settle. 
ment. Cook et al, vs. Weaver, executor, 9. 

. Suit against discharged executor by minor at time of discharge, 
venue in county of executor’s residence, JZbid. 

. Citation to account and settlement, power of ordinary under, can- 
not construe intricate bequests and settle difficult legal questions 
arising under will. did. 


. Will left with one who filed and had it recorded, took out no au- 
thority to administer, yet took possession of estate, an indebted- 
ness of deceased existing, executor de son tort. Morrow vs. 
Cloud, 114. 

Same: Estate sufficient to pay debt in hands of executor de son fort, 
verdict against him proper. did, 


Execution, under decree against administratrix and sureties, direct- 
ing money first made out of estate and her property, then out of 
sureties, not ground for illegality by surety. Bowen vs. Groover, 
126, 


. Same: Conversion by plaintiff in f. fas, after death of administra- 
trix, of enough of her goods to pay decree, ground for illegality 
by surety, bid, 

Same: Surety entitled to have value of goods converted, possibly 
double the value, applied to execution. did, 

. Business of intestate continued by administrator, suits against for 
debts contracted therein and also for debts of intestate, proper 
case for bill to marshal assets, Stephens, adm’r, vs. Fames et al. 
139. 

10, Same: Debts of intestate enjoined until accounts of administrator, 
including debts incurred in continuing business, settled. did. 
v 77-52 





INDEX. 





11. Same: Individually liable for debts incurred in carrying on busi- 
ness, administrator is, but he may charge estate with such as pro- 
per. Such creditors not enjoined, but rank ofall claims may be 
fixed by decree, bid. 


12, Action abated by death of testator or intestate, cannot be revived 
by foreign executor, Sones et al. adm’rs, vs. Lamar et al. 149. 


13. Same: Foreign, death of, pending action by administrator de bonis 
non, cannot be made party and revive suit. did, 


14. Devise by testator of whole estate to be equally divided between 
two sons, appointed and qualified as executors, no administra- 
tion or division by, but realty and personalty used in carrying on 
farming business as copartners or tenants in common, their le- 
gal relation to property in using it that of renters or hirers as indi- 
viduals from themselves as executors; liable to estate for rent 
and hire and entitled as copartners or tenants in common to pro- 
ceeds of the business, Burks, adm’r, et al. vs. Beall, ex’r, 271. 


15. Same: One son dying leaving property undivided and some claims 
against estate outstanding, surviving executor, as such, entitled 
to administer whole estate and accountable to administrator of 
deceased for his share, bid. 


16. Same: Specific property of father’s estate cannot come to adminis- 
trator of sonto be administered, until administered by the sur- 
viving executor of father, did. 

17. Same: If widow and children of son entitled to year’s support, or 
widow to dower, no cause shown in this case for delaying en- 
jeyment; and if right to these cannot be asserted against surviv- 
ing executor, he can defend himself at law upon his title as such 
and needs no injunction. did, 

18, Citation by administrator to distributees for settlement of his ac- 
counts, ordinary no jurisdiction upon, to give judgment against 
distributee who ha received more than his distributive share; 
such judgment void. Zchols, adm’r, vs. Almon, ex’r, 330. 

19. Same: Overpayment by administrator to distributee, equity has 
no jurisdiction of suit by administrator to recover; remedy at 
law. bid. 

20. Sell promissory note payable to intestate, in his hands as assets, ad- 
ministrator cannot without order from ordinary. If he do, liable 
for its value, as for other personalty illegally converted or dis- 
posed of. Thompson et al. vs. Thompson, 692. 

21. Same: Note exchanged for one more valuable, liable at election of 
beneficiaries of estate for value of latter, in lieu of liability for for- 
mer; not guarantor of either note beyond actual value. /did. 

22. Taxes, duty of administrator to pay at his peril, depends upon 
whether he has or ought to have money with which to doit. /did 
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23. Inventory partly for infor mation of creditors of estate. Suit against 
administrator of creditor for failure to collect from administra- 
tor of debtor, inventory by latter admissible to show means of 
information available to former, touching debtor’s estate and 
property of which it apparently consisted. did. 

24. Debtor of intestate, either individually or as surviving copartner, 
administrator chargeable as administrator with amount of debt; 
not protected by statute of limitations from accounting for it so 
long as accountable for assets generally. did. 


See Year's Support, 1, 2,3; Wills, 14. 
ALIMONY. 


1, Judge at chambers cannot grant until there be proceeding by bill 
or petition on equity side of court. Yoemans vs. Yoemans, 124. 
2. Same: No such proceeding until bill or petition filed in clerk’s 


office ; statute (code, §1747) contemplates suit with subpoena or 
process duly issued. did. 


AMENDMENT. 


1. Agent of corporation, note payable to order of (principal andagent 
both specified in by name), suit upon by, for use of principal, 
not affected by death of agent before a pending action. Words 
importing that suit is by agent and for use of principal stricken 
from declaration before or after verdict. Martin, for use, vs. 
Lamb & Co. 252. 


. Liability stated in declaration against the firm being that of indi- 
vidual member only, on promise by him without any valuable 
consideration, no cause of action ang nothing to amend by. La- 
mar, Rankin & Lamar vs. Russell, 307. 

. Same: New cause of action, amendment alleging promise by firm 
with consideration to support it would introduce. did. 

. Entry of service of garnishment stated service on E. W. M., and 
E. W. M. jr. in fact garnishee, entry amendable to conform to 
fact. Marsh jr. vs. Phillips jr. & Co. 437. 

5. Declaration for mare in foal, verdict for mare and colt after birth 
allowed to stand, as declaration was amendable and justice makes 
recovery of both proper. King vs. Wright, 581. 

6. Certiorari, grounds of petition for, amendment of not allowed. 
Singer Manufacturing Company vs. Walker & Co., 649. 


See Criminal Law, 15; Assignments, 2. 
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APPEAL. 


1. By defendants in justice court to jury, error, when case called for 
trial, to dismiss appeal because appellants absent. Griffin 
Marble, etc. Works vs. Padgett & Darsey,497; Singer Man- 
ufacturing Company vs. Walker & Co. 649. 


ASSIGNMENTS. 


1. Fcr benefit of creditors, schedule of creditors not appearing as 
full, and affidavit not so stating, but stating, it was just and true, 

ls void. Fort et al. vs. Martin Tobacco Company et al. 111. 

2. Same: Void, could not be perfected after filing of bill to set aside. 
Ibid. 


3. Same: Schedule of assets and creditors must be sworn to sepa- 
rately. did. 


4. Fraudulent assignments, charge as to law concerning warranted 
by facts of this case. First National Bank of Winston, N, C. 
vs. Atlanta Rubber Company, 781. 


ATTACHMENT. 


. Affidavit for, for purchase money, must allege debt to be due. 
Lorillard & Co. vs. Barrett & McMaster, 45. 


. Levied by service of garnishment, may be executed by another 
levy or serviceof anothersummons. Garnishee discharged on 
technical point may be served again. Marshjr, vs. Phillips jr. 
& Co. 436. 

. Demurrer to, for want of affidavit required to support, can be 
made and attachment dismissed at first term. DeLeon vs. Heller, 
Hirsch & Co. 740. 


. Names of partners not set out in affidavit for against. firm, error to 
dismiss for, when attachment had been levied, and replevy bond 
given by partnership in firm name. /did, 

. Same: Ground of not clearly set out and sworn to, strict construc- 
tion of affidavit right and dismissal proper ; not so where individ- 
ual names of partners not given, but name of firm is. did. 


ATTORNEY AND CLIENT. 


1. Money furnished attorney by client with which to tender pay- 
ment, no proof of tender, Hudson vs, Goff, 281. 


2, Receipt by attorney for note to be collected, delivered to another 
by client as indemnity of other as surety on his bond, interest 


‘“ 
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in indemnity claimed by another surety, notice should be given 
of to attorney ; otherwise, attorney collecting and paying to cli- 
ent, first surety consenting, not subject to rule by second. Pul- 
liam et al. vs. Cantrell, 563. 


3. Rule against attorney and verdict in his favor, charges as to what 
fee he might deduct from collection, immaterial. did. 


4 Property accepted by attorney as payment on claim of client, 
attorney had title so as to claim when levied on under subse- 
quent judgment against debtor. Hirsch vs. Fleming et al. 594. 


5. Same: Such acceptance not authorized or ratified by client, no 
ground to defeat such claim, that being matter between attor- 
ney andclient. did, 


6. Bill to set aside deed, alleged to have been obtained from weak- 
minded female complainant by improper influence of rela- 
tive, who was grantee and defendant, written statement by her 
that it was filed without authority and she had no cause of ac- 
tion, jury might infer if deed fraudulently obtained so was state- 
ment, Frizzell vs. Reed, guardian, et al. 724. 


4. Same: Statement submitted to jury as admission against plain- 
tiff to be considered as other evidence, proper, bid, 


8. Same: Attorneys for complainant had full authority to bring and 
prosecute chis case, did. 


See Mortgages, 5. 
AUDITORS. See Masters and Auditors, 


BAILMENT. 


1. Hirer engages to put thing hired to no other use than that for 
which hired; if he do, and the thing be injured, lost or de- 
stroyed, owner may sue as for conversion, though hirer be in- 
fant. Malone vs. Robinson, 719. 


BANKRUPTCY. 


1. Land sold at sheriff’s sale before defendant entered, sale ratified 
in and motion by bankrupt to set aside judgment ratifying 
denied, conclusive on him as to title of purchaser. Smith vs. 
Walker, executor, 289. 


2, Judgments prior to and not proved in, lien attached to vested re- 
mainder bequeathed defendant; when remainder ripened into 
title in fee, subject to levy and sale under, notwithstanding de- 
fendant’s discharge. Clanton ct al. vs. Estes et al. 352. 
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1. Assistant cashier of bank insolvent when plaintiffs purchased 
drafts, not liable for fraud as bound to know and communicate 
theinsolvency, Dickey & Co. vs, Leonard, 151. 


2. All thestock in bank transferred by its owner to new company, 
creditors of bank, becoming such after publication of due notice 
of such transfer, and who neither knew nor relied on his con- 
duct, have no right of action against him, he having acted in 
good faith. Morgan et al. vs. Brower, 627. 


BASTARDS. See Parent and: Child, 5. 
BONDS. 


1. Transfer of case to county court after bond to appear in superior 
court, securities bound for appearance in former court, and on 
failure to appear, forfeiture there if within jurisdiction as to 
amount. Williams et al, vs. McDaniel, governor, 4. 


. Appeal from forfeiture in county court, judgment suspended, full 
hearing in superior court and securities could defend by show- 


ing trial and acquittal in county court since forfeiture there, 
except as to costs. did. 


. Bond given and property levied on under bail process in trover 
taken possession of by plaintiff, plaintiff subject to same liabil- 


ities as defendant would be if cast in suit. Marshall vs. Living- 
ston, 21. 


. Same: Plaintiff failing in suit, or dismissing it, defendant, at his 
election, may bring action on bond, have writ of restitution, or 
fi. fa. against plaintiff and his sureties. did. 


. Same: After obtaining possession on faith of bond, plaintiff could 


not show that bond was not reallv executed until afterward. 
bid. 


. Forthcoming bond given, judgment had thereon and same paid 
by surety, fund awarded plaintiff in #7. fa. though surety claim 


superior lien on property for which bond given. Linder et al. 
vs. Sanders, for use, 57. 


. Dispossessory warrant against tenant holding over, bond given by 
and finding against of certain sum for rent, judgment may be en- 


tered against principal and sureties, asin appeals. Latham vs. 
Perryman, 579. 


. Forthcoming bond in claim case, peculiar to this State; action on 


is for benefit of plaintiffs in 77. fa. and they are real parties 
Wortsman ct al. vs. Wade, U. S. M., for use, 651. 
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9. Same: Illegality to levy, bond given under, rule as to parties dif- 
ferent. did. 


See Estoppel, 2; Garnishment, 1, 2. 
BROKER. 


1, Special agent and bound by instructions of principal, Clark & 
Nunnally vs. Cumming & Co. 64. 


2. Instructed to sell at certain price for limited time, cannot seil at 
subsequent time for same price, though usual to continue to sell 
at prices last quoted. did. 


BURGLARY. See Criminal Law, 37-40. 


CERTIORARI. 


1, Interrogatories appended to petition for, not indentified by justice, 
not to be considered. Akridge vs. Watertown Steam Engine 
Company, 50. 

. Case returned turning on mixed law and fact, judge should instruot 
on law; on facts alone, no instruction. did. 


. Discretion in sustaining not abused. did, 


. First grant of new trial on, not disturbed, evidence conflicting. 
Graham vs. Georgia R. R. 97. 


. Criminal case in county court, defendant failing to give bond or 
make pauper affidavit, certiorari dismissed. Farmer vs. State, 134. 


. Questions made of law alone, superior court should make final 
judgment; questions of fact also involved, case should be sent 
back for rehearing. Holliday & Co. vs. Poole et al. 159; Pritch- 
ard vs. Smith, Stewart & Co. 463. 

7. Certiorari sustained, better practice to return with instructions, 


but omission to instruct not cause for reversal. Holliday & Co. 
vs. Poole et al. 159. 


8. Alteration of promissory note, materiality of and intent with which 
done, questions of law for superior court on, there being no 
contest as to fact of alteration, or facts from which fraudulent 
intent sought to be inferred, Pritchard vs. Smith, Stewart & 
Co, 463. 

9. New trial, rule as to first grant of where evidence conflicting not 
being reversed unless discretion abused, applicable to general 
grant of on certiorari. Cox vs. Snell, 469. 

10, Same: Specific instructions to magistrate, none asked for and ne- 
cessity for does not appear inthis case. did. 
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. Possessory warrant, possession awarded plaintiff by magistrate, 
judge could reverse and award to defendant on certiorari. 
Peebles vs. Morris, 536. 


. Verdict of jury in justice’s court properly sustained in this case. 

. Written notice served, admatted by solicitor-general at hearing in 
superior court, though nothing in record to show such service, 
sufficient, McAlistervs..State, 599. 

. Amendment of grounds of petition for in superior court, prop- 
erly refused. Singer Manufacturing Co.vs, Walker & Co. 649. 


CHARGE OF COURT, 


1. Part excepted to ovjectionable, taken with whole harmless, no 
new trial, Zucker vs. Atlanta Street R. PR. Co.61. 


. Jury differing upon facts should be sent back without instructions. 
Georgia R, R, vs. Cole et ux. 77. 


. Same: Judge informed jury differed as to amount, error to urge 
them to effort toagree on amount, case being close on facts. /bid. 


. If malice exist a moment before killing, malice aforethought in 
law, not error to charge. Cook vs. State, 96. 


. Ordinary care, what is meant by shouid be explained by judge, but 
he cannot direct jury that certain facts recited by him do or do 
not constitute it in given case. TZift vs. Fones, 181. 


. Toll-bridge, suit against keeper by traveler, only breach of duty 
alleged negligent failure to keep bridge in safe condition, error to 
charge as to bad conduct of defendant apart from such negli- 
gence. Jdid, 


. Authority ofjury to reduce damages erroneously stated in one 
part of, butinaccuracy corrected in other portions and no harm 
resulting, no new trial for, Krogg vs. A.@ W.P. R.R, et al., 
and vice versa, 202, 


. Defamatory publication, no proof as to truth of, charge as to just- ‘ 
ifying by proof of truth not to be given, but giving it did not 
hurt defendant, whether correctly given or not. Pledger vs. 
State, 242. 

9. Homicide of husband by railroad, suit for by wife, charge as to 
fault, change of onus and presumption, in this case, in accord- 
ance with law. C. R. &. vs. Rouse, 393. 

10. Nominal damages, case not one for under any view, suggestion 
of verdict for one cent as legally possible, error. Potter vs. 
Swindle, 419. 

11. Request to charge should be perfect in itself or court may refuse, 
Refusal justified where request to charge whole of section 3747 
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of code in civilcase, Ztheridge, surviving partner, vs. Hobbs et 
al, 531. 


. Confused, even if misunderstood by jury, no material harm done. 
Pulliam et al. vs. Cantrell, 563. 

. Confessions, whether voluntarily made, question apparently with- 
drawn from jury by, error, but not materialinthiscase. Pascal 
vs. State, 596. 


. Specific charge, legal, apt and precisely adjusted to one of several 
distinct matters involving diligence before the jury, proper to 
give when requested, in addition to general principle applicable 
to them all, if it would materially aid in applying general princi- 
pleto this one. Thompson et al, vs. Thompson, 692. 


. Presumption as to payment of note arising or not from one fact, 
that fact not the only one in evidence bearing on question, no 
occasion to charge as to. bid, 


. Request, though in writing, substantially covered by general 
charge, need not be given. Hoffman vs. Oates, ex’r, 701, 


. Duty of court to direct as to law in criminal case, not error to 
charge, without modification. Malone vs. State, 767. 


. Same: Modification desired should be requested in writing. did. 


. Confessions admitted, not error to fail to charge on force of, no 
request being made. /dzd, 


See Criminal Law, 11, 19, 20, 28. 
CHARTERS. See Corporations, 4; Municipal Corporations, 7. 
CHATHAM COUNTY. See County Matters, 4, 6. 


CLAIM. 


1. Levy on homestead without affidavit required by law, claim by 
beneficiaries proper remedy. Brantley, trustee, vs. Stephens, 
467. 

2. Same: If proper affidavit filed before levy, whether contest by 


counter-affidavit exclusive or only cumulative remedy, not 
decided. bid. 


3. Attorney taking property as payment on debt of client, has title 
so as to claim when levy made under subsequent judgment. 
Hirsch vs, Fleming et al, 594. 


4. Same: Such taking not authorized nor ratified by client, not 
ground to defeat claim. did. 


See Bonds, 8. 


COMITY OF STATES. See Laws, 4, 5. 





CONFESSIONS, See L£vidence, 58, 59. 


CONSIDERATION. See Husband and Wife, 5,7; Contracts, 7, 5, 19. 


CONSTITUTIONAL LAW. 


1, “Civil case” under art, 6, sec. 16, par. 6 of constitution, suit 
against discharged executor by minor at time of discharge, is. 
Cook et al. vs. Weaver, ex’r, 9. 

2. Masters in chancery and auditors, act regulating practice in cases 
referred to (acts 1884-85, p. 98), not violative of right of trial 
by jury. Mahan vs. Cavender et al, 118. 

3. Same: Trial by jury, right of.in chancery cases not constitutional 
right, did. 

4. Private property, constitutional inhibition against taking, not con- 
strain grant of ad interim injunction in favor of owner of fee, 
against railroad with apparently Jona fide claim to disputed 
right of way, whether claim be of title or mere license from 
company having title. Davis et al. vs. Cov. & Mac. R. R. 322. 

5. Private property, constitutional inhibition against taking, injunc- 
tion against crection of county jail because of injury apprehend- 


ed by neighbors, not authorized by, Bacon et al. vs. Walker et 
al., com’rs, 336. 


6 Judicial system, rule and punishment of one part by another, 
whether constitutional, not decided. Barrett & Caswellvs. Pul- 
liam, justice, 552. 


CONTEMPT. See Elections, 5; Furisdiction, 11, 12. 


CONTINUANCE. 


1. Voluntary statements under oath by defendant on motion for, per- 
tinent to issue, admissible in evidence. Pledger vs. State, 242. 

2. Absence of witness, motion for because of, strict showing under 
law as to required. bid. 


CONTRACTS. 


. Construction of generally for the court; if ambiguous, meaning 
left to jury. Jilges vs. Dexter, 36. 


. Same: Not ambiguous in this case, did. 
3. Substantial purpose of parties to be looked to in construing. /did. 


4. “Signed and sealed” at end of note, followed by signature of maker 
and scroll for seal with “L. S.” written across it, paper a sealed 
instrument. Humphries vs. Nix, 98. 
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. Executory license to cut trees after removal of “scrape,” modified 
by notice not to cut till “stuff removed. Colcord et al. vs. Carr, 
105. 

. Original license by letter tu third person, and by oral communica- 


tion from him to licensee, subsequent modification by parol 
effective. did. 


. Payment of part of debt due, no consideration for promise to de- 
lay collection of balance, Such promise nudum pactum and 
surety not relieved by. Holliday & Co. vs. Poole et al. 159. 


. Bill of goods signed by purchaser, showing articles furnished, ag- 
gregate price, and that freight was to be paid by seller, not nec- 
essarily exhaustive of contract; parol evidence admissible to 
show at whose risk shipment made, and whether title passed on 
delivery to carrier or at destination, DePauw vs. Kaiser & 
Bro. 176. 

. Duty of courts to enforce and upon sufficient grounds to relieve 
from, but no power to make, or when deliberately made to ma- 
terially modify or change. Twmlin, trustee, et al, vs. Vanhorn, 
315. 

. Same: Title to be held by vendor as security for unpaid purchase 
money, contemplated only by contract of sale, purchaser not 
required, in equity, to give security for forthcoming of rent 
notes taken by him and appropriation of rents todebt. did. 

. Covenant to keep banks, canals and ditches in good order, etc. 
necessary for rice plantation, etc. evidence to show what was 
such good order, etc. admissible; expressions ambiguous, 
meaning of for jury. Rowland vs. Carmichael, 350. 

. Written contract of affreightment for interpretation by court. S., 
F.& W. Railway Company vs. Pritchard, Matthews & C .412. 


. Title reserved until purchase money paid, property destroyed by fire 
while in possession of purchaser, but before debt became due, 
loss falls on vendor. Randle vs, Stone & Co., for use, 501. 


Construction, where no question of fact involved, is for court, but 
otherwise, such as proper reading of obscurely written word, 
for jury. Brand vs. Lawrenceville Branch Railroad, 506. 
. Original undertaking, purchase of coffin by one, though for use 
of another, Eilis vs. Murray & Word, 542. 
Change-bills issued in 1862 and due when presented in sums of 
five dollars or upwards, barred by limitation act of 1869. Coth- 
ran vs. City of Rome, 582. 
. Same: Issue of such bills illegal, under act of December 10, 1841. 
Ibid, 


. Copy of lease of one railroad by another, agreement to allow use 
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of and dispense with production of original, only effect to dis- 
pense with such production; not of itself to go to jury to prove 
lease. Central Railroad and Banking Company vs. Gamble, 
584. 

19. Futures, money deposited with agent to buy, principal could re- 


cover in action for money had and received. Clarke, Harrison 
& Co. vs. Brown, 606. 


20. Same: Profits, illegal contract could not be set up by principal to 
recover, or by agents to defeat recovery of money deposited 
with and held by them. did. 

21. Same: Money sued for identical money furnished, or latter min- 


gled by agents with their other deposits, used for filling margins 


and afterwards replaced to credit of principal, not material, 
Ibid. 





















. Same: Executed contract, where both parties in pari delicto, not 
in this case. did. 


23 


Same: Illegal contract, this not an action to enforce, but by prin- 
cipal to recover money in hands of agent, did. 


24. Passenger entitled to proper evidence of contract, failure to fur- 
nish caused by mistake of ticket agent, and passenger honestly 
traveling on a ticket he supposed he had purchased, expelled, 
railroad liable. Georgia Railroad vs. Olds, 673. 



















25. “Plant” of saw or planing mill, stock of goods in commissary 
store not part of. Liberty County Land, etc. Company vs. 
Barnes, 748. 

26. Construed in this case. did. 


27. Grant of future interest invalid, yet declaration precedent may be 
made which will take effect on intervention of some new act, 
not applicable in this case. did. 


See Broker, 1, 2; Sales, 2; Injunction, 5, 6; Homestead, 4; 
Debtor and Creditor, 13; Railroads, 13, 14; Corporations, 1-7; 
Pleadings, 10-15; Roads and Bridges, 1, 6. 


CORPORATIONS. 


1, Build school-house and carry on schools, corporation organized 
for, bound by contract made by superintendent held out as gen- 
eral agent, for publications advantageous to school. Georgia 
Military Academy vs. Estill, 409. 

2. Same: Lease by to superintendent and contracts with him un- 

known, one who contracted with him as agent using usual and 

necessary means for doing work entrusted, not bound by. /did. 


3. Same: Principles above especially applicable to agents of corpor- 
ations aggregate. did. 
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4. When charter has been obtained, subscriber to .stock contracts 
with reference to it, and number of shares to be subscribed or 
whole capital stock necessary, constitute important element in 
his contract, Brand vs, Lawrenceville Branch Railroad, 506. 


5. Same: Amount fixed by charter not subscribed, or subscribed 
and released, materially reducing capital stock, without sub- 
scriber’s consent, his subscription not enforcible against him; 
this applicable to amount of capital stock fixed in discretion of 
company as condition of the subscription. did. 


6. Same: Condition precedent, some subscriptions made upon, corpo- 
ration in suit against subscriber must show conditions complied 
with or waived. did. 


7. Same: Certain sum fixed by authorities as sufficient to complete 
enterprise, stipulated in contract of subscription, not matter for 
change in their discretion, or by taking into account conditional 
subscriptions, did. 


See Debtor and Creditor, 15. 


COSTS. 


1. Attorney for plaintiff in error in Supreme Court bound for, unless 
pauper affidavit state disjunctively inability of such plaintiff to 
pay. Prater et al. vs, Sears, administrator, 2u, 


See Practice in Superior Court, 23. 


COUNTY COURT. 


1. Forfeiture in of bond to appear at superior court, permissible in 
transferred case, if within jurisdiction asto amount. Williams 
et al. vs. McDaniel, governor, 4. 


2. Same: Appeal from, full defence in superior court, and securities 
could show trial and acquittal in county court since forfeiture 
there, except as to costs, did. 


COUNTY MATTERS. 


1. Toll charged, liability imposed upon counties when, does not exist 
when bridge or ferry is free, Arline, next friend, vs. Laurens 
County, 249. 


2. Same: Ferry owned by county and free, county not liable for 
homicide caused by negligence of ferryman or faulty construc- 
tion of boat. bid. 


3. Public bridge, in suit for damages caused by want of proper re- 








COURTS. See Practice in Superior Court, 11, 12. 


CRIMINAL LAW. 
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pairs to, erection of must be alleged and shown to have been let 
to lowest bidder, and that bond required by law was not taken. 
Lbid. 


4. Commissioners of Chatham county empowered to erect and repair 
public buildings; conduct of as to, or levy of exorbitant or un- 
necessary tax, reviewed by superior court at instance of tax- 
payers, if discretion abused. Bacon et al. vs. Walker et al., 
com’ rs, 336. 


5. Same: Necessity for jail and reasonableness of its erection, discre- 
tion as to in commissioners; no fraud, irreparable injury or 
abuse of discretion, court will not interfere. dd. 


6. Same: County jail not fer se nuisance; erection of not enjoined, 
because injury apprehended by persons living in neighborhood. 
Ibid. 

7. Liquor license, power to grant in discretion of county commis- 
sioners, issued by their clerk without their express order or 

knowledge, void. Thorn vs, City of Aflanta, 661, 









See Officers, 1, 2, 3; Roads and Bridges, 1-6. 


1. Bond to appear in superior court, case subsequently transferred to 
county court, sureties bound for appearance in latter and bond 
forfeited there, if within jurisdiction as toamount. Wéelliams et 
al. vs. McDaniel, governor, 4. 


2. Same: Appeal to superior court, judgment suspended and case 
open for full hearing. did. 

3. Same: Sureties could defend by showing trial and acquittal in 
county court since forfeiture there, except as to costs. did. 

4. Stolen hogs found in pen of defendant near his house, re-marked 
and attempt made to obliterate marks of owner, who identified 
same, verdict of guilty upheld. ohuson vs. State, 68. 

5. If malice exist a moment before killing, malice aforethought in 
law, not error to charge. Covk vs. State, 96. 


6. Gaming with chips bought on credit and representing money, con- 
viction required. Rodinson vs. State, 101. 


~I 


. Gaming at place charged at any time within two years, State may 
prove, though particular day named in accusation. /did. 


8. Subpana duces tecum not good to compel judge of court of record to 
produce records before grand jury. Failure to produce no con- 
tempt. Jz re Lester, mayor, 143. 
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. Indictment or presentment by grand jury, testimony in particular 


case against party charged with specified offence, necessary to. 
Tbid. 


. Case pending or to be brought before grand jury, subpena duces 
tecum may issue, but casc must be specified. Zdrd. 


. Common enterprise or purpose to make unlawful attack, error to 
charge as to responsibility of person participating in, evidence 
not showing enterprise or purpose not defensive, or embracing 
attack upon prosecutor after he had ceased to occupy offensive 
attitude, Spencer et al. vs. State, 155. 


. Same: Common purpose, formed suddenly in emergency, to de- 
fend with even too much force, not render one participant re- 

sponsible for offensive acts done by the other alone after defence 

accomplished, and while original assailant is retreating. /did, 

. All races and classes alike bound to keep peace and observe law. 

Superintendent of plantation no right to terrify laborers and 

their families of whatever color. did. 


. Hog-stealing, evidence sufficient to identity property and prove 
theft. Stevens vs. State, 310. 


. Agreement in open court that accusation should be amended to 
charge larceny from house, after jury sworn, prosecuting officer 
discovered that accusation, as amended, alleged that property 
belonged to accused instead of prosecutor, further amendment : 
to cover defect permissible. Barlow vs. State, 448. 


. Burglary, though accusation and facts make case of, yet if case 
made of larceny from house also, defendant may be convicted 
of latter. bid. ; 

. Confessions admissible; defendant told he had been good worker 
and his employer wished to help him, and afterward that it 
might be better for him to tell his employer; and though after- 
ward told he had better tell truth where he then was, as witnesses 
might be brought from elsewhere to tell what he said there, but 
if he said anything to tell the truth. Valentine vs. State, 470. 


Same: Other inconsistent confessions in this case, not resulting 


from said statements to defendant, convicting him of murder. 
Ibid. 


. Right of jury to recommend imprisonment in ‘conviction for mur- 
der, not restricted by charge that, if defendant was convicted, it 
was for jury to say whether the facts, whether all the circum 
stances, warranted such recommendation. /did. 


. Same: Substantial repetition of same charge, when jury returned 


stating failure to agree arising out of question of recommenda- 
tion, not error. did. 


. Indictment, counts for felonies cannot be joined in with others for 
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. Furnishing quart of liquor as a gift, though alleged to b2 for use of 
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misdemeanors, especially where offences are of different char- 
acter. Doyle vs. State, 513. 
Robbery not same character of offence as larceny from person, or 


cheating and swindling. Element of force in robbery, lacking 
in others. did. 


Statement of defendant may be contradicted by disproving facts 
stated, but does not alone authorize impeachment by proof of 
his general bad character, etc. bid. 


Money filched from person by artifice, no force used, conviction 
of robbery wrong. did. 


Confessions, whether voluntarily made, question apparently with- 
drawn from jury by charge, error, but not material in this case. 
Pascal vs. State, 596. 

Rape and assault with intent to, care to be used in regard to charges 
of. Credit to be given testimony of injured female discussed. 
Smith vs. State, 705. 

Liquor furnished by defendant’s emplové without his knowledge 
or consent, not sufficient defence to charge of selling liquor to 
minor, Boatright vs. State, 717. 

Same: Verbal direction by father to defendant to send liquor by 
minor son, refusal to charge as sufficient defence proper, where 


indictment not for such sales, but for selling to minor liquor 
drunk by him atthe bar. bid. 


Tippling-house door open on Sunday, proprietor’s clerk and an- 
other seen within, high fence around house with gate also open, 
verdict of guilty of keeping open on Sunday not contrary to 
law and evidence. Alug vs. State, 734. 

Defendant’s statement may be contradicted by showing conflicting 
statements by him before magistrate. did. 

Same: Attention called to time and place of making such state- 
ments, rule requiring not applicable to defendant’s statement. 
Tbid. 


Defendant’s statement, charge as to weight to be given it proper in 
this case. did. 


Clerk of accused and person seen in house with him not produced, 
noterror to charge defendant had power as fully as State to com- 
pel attendance of witnesses, did. 

Keeping door open on Sunday the crime; no excuse that it was 
kept open to dry room or goods. bid. 

No knowledge that door was open, and no consent thereto, ex- 


press or implied, proprietor must show to shield himself on 
ground that act was that of his clerk. bid. 
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sick woman, criminal where law prohibited furnishing as well as 
sale. Dukes vs. State, 738. 


. Burglary, incomplete building in which carpenters deposited tools, 
protecting by closing outer doors and fastening windows with 
canvas frame, place of business under code and subject of. 
Grimes vs. State, 762. 

. Same: Canvas frame broken, house entered and tools stolen, 
burglary. bid. 


. Opening door, though not latched or fastened, or breaking pane, 
or hoisting window and entering, breaking under the law. /did. 
. Possession of some of stolen tools shortly after burglary and failure 
to satisfactorily account for same, that others were found with 


fellow-lodger, who ran away when accused, not sufficient to ac- 
quit defendant. did. 


. Principals in first and second degree punished alike, no distinction 
between necessary in indictment. Act of one act of all. Leonard 
vs. State, 764. 


. Shooting at another, person present aiding and abetting another 
in, properly convicted of. did. 

. Duty of court to direct jury as to law, not error to charge without 
qualification. Malone vs. State, 767. 

. Malicein mind of slayer at moment of killing, moving him to kill, 
killing is murder. did. 

. Stabbing after assault on defendant, or induced not by malice but 
by sudden passion, excited as stated in section 4324 of code, or 
by equivalent circumstances, killing reduced to voluntary man- 
slaughter. did. 

. Indictment for assault with intent to murder, defendant may be 
convicted under of stabbing, or assault and battery. bid. 

. Confessions, if improperly admitted, not material in this case, not 
error to fail to charge upon force of, no request being made. 
Lbid. 

. Belief of defendant, as to necessity to use knife must be support- 
ed by reasons, though offence might be justified or mitigated 
by defendant’s maimed condition. did. 

. Indictment for assault with intent to murder, charging that de- 
fendant with knife, a weapon likely to produce death, did, un- 
lawfully, etc. assault, beat, cut and stab prosecutor with intent 
to kill him, sufficient, did. 

. Same: Such indictment not objectionable either as charging two 


offences, or not distinctly specifying what use was made of the 
knife. did, 


Vv 77-53 
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51. Obtaining credit for goods by false representations, accusation not 
sustained by evidence in this case. atteree vs. State, 774. 


52. Same: Misrepresentation as to employer, but. not as to time when 
wages would be paid, and actual employer solvent, but paid 
wages later in month than corporation stated, to be employer, 
charge not sustained, though party extending credit swore he 
knew time when wages were paid by latter and that credit was 
induced by the false statement. did. 

53. Defendant’s statement, charge as to approved. did. 


54. Accusation not in language of code, but stating offence so distinct- 


ly as to be understood by jury, motion in arrest of judgment 
overruled. did. 


See Lidel, 3,4; Witness, 8, 9; Liquors, 2. 
CROPPER. See 7Jyvover, 5. 


DAMAGES. 


1. Plaintiff in trover with bail, who has given bond and taken prop- 
erty, failing in his suit or dismissing it, defendant electing to 
take fi. fa. for value of property and its hire, estimate of value 


in affidavit of plaintiff apparently correct measure of damages. 
Marshall vs. Livingston, 21, 


2. In lieu of specific performance, obtainable in equity, when prop- 
erty cannot be restored in kind, only when case for specific per- 


formance is clearly made out. Prater et al. vs. Sears, adminis- 
trator, 28. 


3. Levy on propery other than pointed out, if special damage, offi- 
cer liable. Barfield vs. Barfield et al. 83. 


4. Prosecution for felony not condition precedent to recovery of 
damages for personal injury. Powell et ux. vs. Aug. and Sum. 
R. R. Company, and vice versa, 192. 


5. Impaired health and ability to labor attributable to injury, when 
evidence shows may endure through life, mortuary tables ad- 
missible on element of time involved in computation of dam- 
ages. bid. 

6. Same: Maternal hopes disappointed, under charge as given, not 
necessary to caution jury against allowing damages for. did. 

7. Two verdicts, both for heavy damages and second for more than 
twice the amount of first, judicial mind may, in this case, be 
justified in suspecting bias, and grant of new trial for excessive 
verdict not interfered with. did. 


8. Same: Right to recover established and new trial allowed only as 
to amount. Jdid. 
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g. Aggravated false imprisonment, not case for nominal damages; 
verdict for $25,00 too small. Potter vs. Swindle, 419. 


10, Expulsion of passenger, caused by mistake of ticket agent in fur- 
nishing wrong ticket, railroad liable. Georgia Railroad vs. 
Olds, 673. 

11. Same: Expulsion accompanied by insult from conductor and other 
aggravating circumstances, exemplary damages recoverable. 
Verdict for $1,000.00 not excessive in this case. 


Georgia Rail- 
voad vs. Olds, 673. 


See Railroads, 1, 2, 9-11, 14-16, 20-22, 37; False Jmprison- 


ment, 1-3; Pleadings, 9; Husband and Wife, 10; Municipal 
Corporations, 10. 


DEBTOR AND CREDITOR. 


1. Suit against two for machinery furnished, machinery ordered by 
one but trade not consummated until delivery and that not to be 
made until after certain payment, which was made by the other, 
delivery not made until after importunity by such other in let- 
ters treating both as common debtors, verdict against both de- 
manded. Crockett & Sons vs. Roebuck et al., and vice versa, 16. 


2. Assignment for benefit of creditors, schedule not appearing com- 
plete, and affidavit thereto not so stating, but stating it to be just 
and true, void. Fort et al. vs. Martin Tobacco Co. et al. 111. 


3. Same: Assignment void, could not be perfected after filing of bill 
to set aside. did. 


4. Same: Schedules of assets and creditors must be sworn to sepa- 
rately. bid. 


5. Judgment against common debtor by one creditor, another cannot 
set aside, except for fraud, without negligence on part of such 
other. Mahan vs. Cavender et al. 118. 


6. Same: Usury in debt put in judgment, not enough to establish 
fraud and avoid judgment. did. 

7, Exempt personalty, beneficiaries entitled to use of damages for 
conversion as freely as of property converted. Creditors no 
right to have fund invested. Harrell et al. vs Harrell et al. 130. 

8. Business of intestate continued by administrator, suits against for 
debts contracted therein and also for debts of intestate, bill to 
marshal assets lies. Stephens, adm’r, vs. Fames et al. 139. 

g. Same: Debts of intestate enjoined until accounts of administrator, 
including debts incurred in continuing business, settled. did. 

10. Same: Individually liable for debts incurred in continuing busi- 
ness, administrator is, but he may charge estate with such as 
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proper, but holders of such debts not enjoined; rank of all 
claims fixed by final decree. bid. 


. Vendor giving bona for title and taking notes payable in four in- 
stalments, partial payments made on first two and purchaser in- 
solvent, by equitable proceeding on common law side of court, 
may have judgment for indebtedness and decree for sale of land, 
payment of instalments due and final application of surplus to 
instalments remaining. Littleton vs. Spell, 227. 


. Same: Deed to the land, plaintiff could file without direction of 
court. did, 


. Promise by one to pay debt of another to third (not party to the 
agreement), on sufficient consideration, creates relation of 
debtor and creditor between first two; debt due third, not paid 
and reduced to judgment, collectible from promissor by garn- 
ishment. Martin vs. Copeland, 374. 


. Property sold, paid for and delivered before suit, not subject to 
judgment against original owner. Hirsch vs. Fleming et al. 594. 

. Creditors of bank, becoming such after notice of transfer of all the 
capital stock by one who owned it to new company was pub- 
lished, and who neither knew nor relied on conduct of original 
stockholder, no right of action against him, he having acted 
in good faith. Morgan et al. vs. Brower, 624. 

. Same: Evidence admissible to show real character of transaction, 
bona fides, and surrounding circumstances. did. 


See Injunction, 4-6; Contracts, 13. 


DECREE. See New Tricl, 4; lllegality, 5, 8. 
DEEDS. 


1. Mistake not corrected in equity so as to convert voluntary deed 
into one on valuable consideration, after lapse of eighteen years. 
Prater et al. vs. Sears, administrator, 28. 


2. Same: Mistake in voluntary deed not corrected, nor specific per- 
formance, when corrected, decreed against heirs of grantor. 
Ibid. 


3. Marshal’s deed not inadmissible because signed by marshal by 
deputy. Ansley vs. Hart, 42. 

4. Deed dated in 1838, attested by magistrate not commissioned until 
1841, and on paper bearing water-mark ‘“1§40,” strong suspicion 
of forgery justified. Patterson vs Collier, executor, 292. 

5. Usurious debt, deed nominally in payment, but really as security 
for, creditor agreeing to reconvey, tainted with usury and void. 
Baggett et al, vs. Trulock, 369. 
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6. Grantor weak bodily and mentally, and greatly under influence of 
relative grantee, on proceeding to set deed aside, transac- 
tion should be shown fair, free from fraud and undue or im- 
proper influence. Frizzell vs. Reed, guardian, et al. 724. 


7. Strength of mind and reason equal to full and clear understand- 
ing of nature and consequences of act in making deed, grantor 
with to be considered sane, without insane, abstractly correct, 
but too favorable a charge to defendant in this case. did. 


8. Same: Grantor’s mind, condition of during whole time of trans- 
action, proper to be considered by jury. did. 


See Evidence, 42, 44, 83, 84; Equity, 16,18; Levy and Sale, 5. 
DISTRESS WARRANT. Sce Landlord and Tenant, 1, 2. 
DIVORCE. 

1. Petition to superior court for, also for injunction, and latter 


granted, court could proceed to grant divorce as at law. Schooler 
vs. Schooler, 601. 


2. Same: Power exercised as to injunction that of court of equity, 
and as to divorce that of court of law, both powers being in 
same court, did. 


DOMICILE. See Husband and Wife, 2. 


DOWER. 


1. Homestead by widow and then dower in same land, sale by ad- 
ministrator of balance of homestead not covered by dower, 
without objection by widow, homestead still good against judg- 
ment creditor of widow and her life estate not subject to levy. 
Lee vs. Hale, 1. 


2. Same: Homestead invalid as to adult heirs. /did. 


See Administrators and Executors, 17. 
EASEMENTS. See License, 3, 4. 
EDUCATION. See Corporations, 1, 2. 


EJECTMENT. 


1. Prior possession alone, plaintiff in may recover upon against one 
who subsequently acquires possession by mere entry. Rule 
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same where bill in equity filed as equivalent of action of eject- 
ment, resort to equity being made necessary by insolvency of 
trespasser. olan vs. Pelham, 262. 


See Evidence, 39, 40, 42. 
ELECTION. See Liens, 3. 


ELECTIONS. 


1. Returns examined and commission issued by governor, acts be- 
longing to executive department and not to be inquired into by 
the courts. Corbitt vs. McDaniel, governor, ex rel. Cornelius, 544. 


2. Same: Quo warranto, alleging returns showed relator elected 
ordinary, but by mistake consolidation gave plurality to respond- 
ent, who has been commissioned by governor, dismissed on de- 
murrer. bid. 


3. Same: Quo warranto may lie, under section 3203 of code, as to 
matters not passed on by governor and which he is not required 
to pass on. Jdid. 


4. Stock-law election, duty of ordinary to declare as result that fence 
or stock-law had majority ; if he do so, no appeal from decision; 
refusing to declare result at all, mandamus is remedy. Stew- 
ard, ordinary, vs. Peyton, 668. 

5. Local option liquor election, ordinary may be compelled to declare 
result of, but not any particular result, Not to be punished for 
contempt because result not declared as desired by relators in 


application for mandamus. State, ex rel. Malcolm et al., vs. 
Thrasher, ordinary, 671. 


EMINENT DOMAIN. See Constitutional Law, 4. 


EQUITY. 


1. After lapse of eighteen years, equity will not correct mistake so as 
to convert voluntary deed into one for valuable consideration. 
Prater et al. vs. Sears, administrator, 28. 


2. Mistake in voluntary conveyance not corrected against heirs of 


grantor, nor will specific performance of it, when corrected, be 
decreed. /did. 


3. Damages in lieu of specific performance, when latter cannot be 
had, not obtainable in equity unless case for specific perform- 
ance made out. /did. 


4. Specific performance, to obtain complainant must make clear case. 
Ibid. 
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5. If account, consideration of promised deed, be out of date, equity 
will not seize jurisdiction to put it in date. /did. 


6. Jurisdiction to correct mistake and compel specific performance 
existing, equity will give damages in lieu of property which 
could not be returnedin kind. did. 

. Bill to marshal assets, suits against administrator for debts incurred 
in continuing business of intestate and for debts of intestate, 
case for. Stephens, administrator, vs. Fames et al. 139. 

. Same: Debts of intestate enjoined, but others not; rank of all 
claims fixed by final decree. did. 


. Equitable relief may be had at law. No requirement that proceed- 
ings for shall be begun thirty days before term; twenty suffi- 
cient. Littleton vs. Spell, 227. 

. Ejectment, bill in lieu of made necessary by insolvency of tres- 
passer, rule that plaintiff may recover upon prior possession as 
against trespasser applicable under, Volan vs. Pelham, 262. 

Contracts, court of equity no power to make or materially alter 


when deliberately made. TZwumlin, trustee, et al. vs. Van- 
horn, 315. 


. Receiver and injunction, power to order to be cautiously exercised 
and only inclear and urgent case. Especially where plain and 
adequate legal remedy. did. 


. Deed of marriage settlement, equity has jurisdiction-of bill to can- 
cel, and having also jurisdiction of parties, decree binding on 


parties and privies, whether proper or not, until legally set aside. 
Gefken vs. Graef, 340. 


. Same: Bill by wife to cancel deed of marriage settlement convey- 
ing property to trustee for her and children, children proper 
parties to, and though minors, if non-resident, they might be 
served by publication, did. 


. Same: Decree vesting title in wife, subsequent purchaser from her 
could not resist specific performance on ground that this was 
defect in her title. /did. 


. Lost deeds and other writings, jurisdiction to establish concurrent 
in equity and at law. Fulghamet al., executors, vs, Pate, admin- 
istrator, 454. 


. Jurisdiction acquired to establish deed, persons resident in dif- 


ferent counties interested and all parties before the court, full 
relief decreed. did. 


. Sale by married woman to husband not allowed by superior court, 
though void, deed to effect is cloud on title and bill to have it 
delivered up and cancelled r~* without equity. did. 

. Land lying in another county involved, bill filed in county where 
substantial defendant resides, not demurrable because of. did. 
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20. Specific performance sought of parol contract as to land, claimed 
to have been bought of one who had since died, evi:.ence that 
while in life he stated that land belonged to complainant, who 
was then in possession, and put valuable improvements on it, 
sufficient to sustain decree for. Lockhart vs. White et al., execu- 
tors, 786. 


21. Same: Contract admitted by both parties, or by respondent in his 
answer, error to charge as necessary in this case. did. 


See Jujunction, 4-6; Constitutional Law, 2, 3; Administrators 
and Executors, 19; Principal and Agent,9; Venue, 2, 3; 
Liens, 3; Furisdiction, 10; Mortgages, 6, 7. 


ESTATES. See Wills, 1, 2, 8-10; Husband and Wife, 5. 


ESTOPPEL. 


1. Possession of property obtained on faith of bond, principal not 
allowed to show bond not given in time required by law. MWar- 
shall vs. Livingston, 21, 

2. Surety on bond to dissolve garnishment cannot plead supposition 
when signing bond, not induced by opposite party, different 
from effect of bond. Nevin vs. Fouche’, assignee, 47. 


EVIDENCE. 


1. Of fraudulent representations inducing suretyship, not violation 
of rule as tocontradicting or varying written instrument. 
Marchman vs. Robertson, Taylor & Co. 40. 


. Marshal’s deed not inadmissible because signed by marshal by 
deputy. Ansley vs. Hart, 42. 


. Irrelevant but immaterial admitted, not ground for new trial, 
Tbid. 


. Evidence of prosecutrix in bastardy case, only admissible for im- 
peachment in trial for fornication; no foundation laid, properly 
rejected. Hollis vs. State, 74. 


. Subpana duces tecum to produce in superior coyrt information 
docket of his court, judge of court of record not subject to. Zz 
re Lester, mayor, 143. 

. Same: Mayor’s court, official action of shown only by records; 
shown before grand jury, in specified case, by certified copy. 
Record not removed by subpena or notice to produce. did. 

. Same: Grand jury, subpana duces tecum may issue in case pend- 
ing, or to be brought before, but case should be specified. dd. 


. Same: Indictment or presentment by grand jury, evidence against 
party charged with specified offence necessary to. did. 
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g. Same: Witness cannot be subpoenaed to testify before grand jury 
as to general knowledge of violation of penal laws. did. 

10. Conclusions reached by committee of grand jury who examined 
accounts of county treasurer, irrelevant on trial of illegality by 
him to fi. fa. issued by ordinary against him as defaulter. Price 
et al. vs. Douglas County, 163. 

11. County treasurer failing to keep books, accounts, etc. and 
file statement required by law, on trial of illegality to execution 
against, could not substitute evidence of lower character for re- 
cord he was required to make and deposit. did. 

12. Execution against treasurer and his sureties, levy only on 
his property and illegality by him, they could not introduce 
bond, or show default occurred before they signed it. bid. 

13. Interrogatories ruled out on ground that place of execution did 
not appear, contrary not shown, ruling presumed correct. De- 
Pauw vs, Kaiser & Bro. 176. 


14. Interrogatories rejected cannot be brought to Supreme Court as 
part of brief of evidence, did. 


15. Bill of goods signed by purchaser, showing articles purchased, 
aggregate price and that freight was to be paid by seller, not 
necessarily exhaustive of contract; parol evidence admissible to 
show at whose risk shipment to be, and whether title passed on 
delivery to carrier, or not until safe arrival at destination, Zdid. 

16. Colloquy between court and counsel as to propriety of question 
asked witness, but question allowed, right of cross-examinat’>n 
not abridged. 7Zift vs. Fones, 181. 

17. Directly responsive to counsel’s question, when evidence is, he 
cannot object. did, 

18. Matter in a question which might make it leading already fully 
disclosed by witness, objection to question as leading not good. 
Tbid. 

19, Cross-interrogatory clearly answered by implication, failure to an- 
swer expressly not oblige suppression or exclusion of direct 
and answers, Powell et ux. vs. Aug. & Sum, R. R. Co.. acd 
vice versa, 192. 


20. Female witness, though party and residing in county, not obliged, 
as general rule, to attend court in order to testify. bid. 


21. Objectionable, unless all evidence of witnesses is, ~bjectionable par‘ 
should be specified in motion for new trial or bill of exceptions. 
Ibid. 


22. Matron forty years old, witness being, questions as to whether or 
not plaintiff suffered abortion and whether or not flooding was 
caused thereby, not so leading as to require exclusion of an- 
swers. /did. 
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. Condition of injured party after suit brought, medical evidence as 
to admissible to show nature and effect of injury, and whether 
temporary or permanent. did. 

. Injury resulting in abortion, evidence as to consequence of upon 
mother’s future health is evidence as to past and not future in- 
jury. bid. 

. Medical witness, question to as to how certain troubles would af- 
fect nervous system, is inquiry as to individual opinion of; 
though not confined to nervous system of female plaintiff,ques- 
tion relevant in this case, did. 


- Mortuary tables admissible to aid jury in dealing with element of 


time, when there is evidence to show effect of injury may be 
permanent. did. 


. Declarations of plaintiff's father several days after injury, though 
he was present when it occurred, not evidence against her. 
Tbid. 

. General manager of railroad, statements of as to condition of road- 
bed, made in line of his duty to know same, and upon being in- 
formed of wreck by agent of railroad, admissible. Avogg vs. 
A. & W.P. R. R. et al: and vice versa, 202. 

. Same: Such statement dum fervet opus, and also admissible as 
showing knowledge of corporation of improper construction 
and condition of road. did. 

. Same: Statement of, while at scene of wreck and pursuing inves- 
tigation, as to cause of same, admissible as part of res geste. 
Tbid. 

. Conductor on engine at time of accident, statement. by to witness 
of what engineer told him as to its cause, inadmissible. £. 7., 
Va. & Ga. R. R. vs. Maloy, 237. 

. Statement by party injured shortly before death, not at or near 
time of accident so as to be admissible as part of ves reste, in- 
admissible. did. 

. Dying declarations not admissible in civil cases. did. 


. Voluntary statements under oath by defendant on his motion to 
continue, pertinent to issue, admissible. Pledger vs. State, 242. 


. Conversations between persons alleged in defamatory matter to 
have been wronged by real estate agent, the assistant of such 
agent and the owner of house in question, admissible to show 
falsehood of charge published. did. 


. Same: Conversations relating only to transaction alleged by de- 
fendant to have been reported to him, and occurring prior to 
his connection with the matter, his absence at time of immate- 
rial. did. 
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. Proprietor and publisher of paper containing defamatory mat- 
ter competent witness;if he refused to testify or state name 
of auihor, he might be considered author, indicted and punished 
as such, and moreover punished for contempt. did. 

Indictment for same offence not available to justify refu- 
sal to testify at all; privilege as to tesifying to facts tending to 
criminate himseif not being claimed. /drd. 

. Complainant in bill in equity filed in lieu of ejectment, contract 

between and third parties who claimed title to make complain- 

ant quit-claim deed, pertinent to show entry by in good faith 

and peaceably. olan vs, Pelham, 262. 

. Same: Letter from attorney of such parties recognizing com- 


plainant’s right to possession, also admissible. If admissibility 
doubtful, no harm done. did. 


. Objection to, not made or, ruled upon in court below, not consid- 
ered in Supreme Court. did. 


. Deed forming part of chain of title under which complainant 
claimed, admissible. /did. 


. Chain of titles seen by complainant in hands of attorney perfect, 
if error to permit complainant to so testify, defendant not hurt 
in thiscase. did. 


. Deed, existence and loss of and exhaustive search for left in doubt, 
parol evidence of contents properly excluded. did. 


. Sufficient to identify stolen hog and prove theft. Stevens vs. 
State, 310. 


. Same: Hunting for hog as stolen property by its owner, evidence 
of in this case admissible. did. 


. Execution, evidence that another had an interest with plaintiff in, 
properly ruled out in garnishment case, no transfer of, or of 
judgment on which based, being shown. Connally vs. Rice, 313. 
. Affidavits, objection to as not procured and furnished within 
agreed time overruled, presumed to have been so procured and 
furnished, contrary not appearing. Davis et al, vs, Cov. & 
Mac. R. R. Co, 322. 

. General objection to affidavits, because facts stated in illegal and 
irrelevant, not sustained if any facts stated are legal and rele- 
vant. did, 

. Rebutting testimony, defined. did. 


. Secondary, reception of on hearing of injunction somewhat dis- 
cretionary; exhaustion of all means of discovering primary, 
not absolutely necessary to require. did. 


. Illegal testimony admitted, afterwards ruled out with proper 
caution to jury, unless damage shown, not good ground for new 
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trial. Damage not inferred in civil case. Rowland et al. vs. 
Carmichael, 350. 


. Covenant “to keep banks, canals and ditches in good order, etc.” 
necessary for rice plantation, etc., evidence what would be 
good order, etc. admissible. did. 

. Creditor only witness, his testimony as to usurious element of 
contract bearing two constructions, that least favorable to him 
adopted. Baggett et al. vs Trulock, 369. 


. Shipper’s agency undisclosed, statement by at time of shipment, 
of what damages if goods lost, admissible to show value. S., 
F. & W. Rwy. Co. vs. Collins, 376. 


. Safe coupling, what prevented him from making, question to, 
and that train was coming back too fast and that was whole 
cause of it, answer of plaintiff suing railroad for injury in 
coupling cars allowed and admitted. Ga. R. R. vs. Bryans, 429. 


. Party having evidence in his power to repel charge or claim, 

omitting to produce it, presumption supplied that same is well 

founded; stronger where party, having more certain and satis- 

factory, relies on weaker and inferior evidence. S., F. &. W, 

Rwy. vs. Gray, 440. 

3. Confessions admissible, though defendant told his employer 
wished to help him, afterward that it might be better for him 
to tell his employer, and afterward that he had better tell 
truth where he was, as witnesses might be brought to testify as 
to his statement elsewhere, but if he said anything to tell the 
truth. Valentine. vs. State, 470. 

Same: Other inconsistent confessions, in this case, convicting 
of murder and not induced by said statements to defendant. 
Ibid. 


. Newly discovered, merely cumulative, not ground for new trial. 
Hart vs. Fackson, 493. 


. Prisoner’s statement, disproving facts stated permissible, but not 
alone justification of impeachment by evidence of his general 
bad character, etc. Doyle vs. State, 513. 


32. Cross-examination restricted where object in seeking testimony 


not apparent, and no statement made that counsel expected 
to prove fact by witness, LZtheridge, surviving partner, vs. 
Flobbs et al. 531. 

. Same: So where relevancy of fact sought to issue on trial not 
made to appear, did. 


. Newly discovered evidence coming from witness sworn on trial, 
new trial not granted for, especially where cumulative and 
impeaching. Jdid. 


. Witness remaining in court and hearing evidence, all witnesses 
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having been put under the rule, not allowed to testify after 
testimony closed. did. 


Administrator, suit against on note of intestate, plaintiffs can- 
not testify even to disprove testimony of witness as to his 
seeing horse delivered to plaintiffs, in intestate’s life-time, as 
payment. Skelton et al., survivors, vs. Richardson, adm’r, 546. 


. Auditor’s report of doubtful meaning, though unexcepted to, 
guardian’s returns referred to in considered to elucidate. 
Sutton, adm'r, et al. vs. Williams et al., etc. 570. 


. Count in declaration alleging that railroad sued was using, con- 
trolling and running railroad where injury occurred, without 
specifying form of contract under which it was so running 
and controlling, evidence of fact of such use and control by 
defendant sustained count, and sufficient, without further 
proof on this point, to maintain action. C. &. R. & Bhg. Co. 
vs. Gamble, 584. 

. Venue sufficiently proved, allegation that injury done in Talbot 
county, and evidence of its occurrence between two points both 
on line of railroad in that county. did. 


. Judicial cognizance taken that places named, where there are 
postofiices, located in certain county, did. 
. Interrogatories objected to on trial, but objection known to object- 


ing party before trial and no written notice given, motion to 
suppress testimony too late, d:d. 


. Minutes of county commissioners, absence from of order directing 
license to issue, provable by clerk of board; also, that he issued 
license under supposed verbal authority. Mayson vs. City of 
Atlanta, 662. 


. Municipal ordinances not such general laws as courts compelled 
to notice judicially. did. 


. Roots of tree negligently left above sidewalk, suit against city for 
injury caused by tripping over, evidence that another tripped 
and was thrown by same roots some days previously, admissi- 
ble. Gilmer vs. City of Atlanta, 688, 

. Same: Opinion of witness, that person could easily trip over roots 
on very dark night, properly rejected. did. 

. Admissibility doubtful, should be admitted, and weight and effect 
left to jury. did. 


. Immaterial, admitted or rejected, not cause for new trial, Thomp- 
son et al. vs. Thompson, 692. 
. Letter, proof sufficient to admit in this case, independent of proof 


of handwriting, though person to whom authorship attributed 
denied knowledge of. Smith vs. State, 705. 
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. Same: Proof of handwriting resorted to, to show execution of a 
paper, in absence of direct evidence; in such case witness may 
testify as to his belief who swears that he knows or recognizes 
handwriting, but source of knowledge is question for investiga- 
tion going entirely to weight and credit of evidence. did. 


. Same: Letter proved, others compared with first by experts who 


testified to opinion that all were in same handwriting, probably 
admissible. did. 


. Injured female, degree of credit to be given testimony of, in case of 
rape and assault with intent to rape, discussed. /did. 


. Interrogatory, notice served after filing but on same day and ten 
days allowed to cross before commission issued, prope*ly ad- 
mitted. Malcne vs. Robinson, 719. 


. Opinions as to sanity of grantor, witnesses who saw her and heard 
her talk could state, based on such facts; jury to determine 
whether reasons satisfactory. Frizzell vs. Reed, guardian, 724. 


. Bill to set aside deed, defendant not competent witness as to what 
occurred between himself and grantor, she being dead. /did. 


. Statements of witness conflicting with his testimony, admissible to 
contradict him. First National Bank of Winston, N. C., vs. At- 
lanta Rubber Co, 781. 


. License to erect dam or flood land of another not shown, evi- 


dence of expenditures made by trespasser before or after tres- 
pass, not admissible. DeVaughn vs. Minor et al. 809. 


See Witness, 3, 13-15; Libel, 2; Pleading, 10, 11; Contracts, 18; 
Levy and Sale, 5; Debtor and Creditor, 16; Attorney and 
Client, 6, 7; Criminal Law, 30-33. 


EXECUTIONS. 


1. Entries on to be recorded on docket of, act of Oct. 15th,1885, requir- 
ing, not applicable to judgments obtained before its passage. 
Clanton et al. vs. Estes et al. 352. 

2. Stale, lapse of year from entry of levy on realty until property 


seized and advertised for sale, levy not. Terry vs. Bank of 
Americus, 528. 


See Evidence, 47. 


FACTORS. See Principal and Agent, 1; Vendor and Purchaser, \. 


FALSE IMPRISONMENT. 


1. Arrest by sheriff without warrant or other authority, but simply on 
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request of authorities of another county, made out of sheriff’s 
county, plaintiff tied, handcuffed and thrown into jail of county 
of sheriff’s residence, then sent to county from which request 
came and there discharged as not person wanted, verdict against 
sheriff demanded. Mitchell, sheriff, et al. vs. Malone, 301. 

2. Same: Honest mistake as to identity, or prudence in ascertaining 
truth, mitigate damages, but not entirely defeat recovery. /did. 

3. Same: Exemplary, actuai or nominal, whether damages should be 
in such case, no opinion expressed. did. 

4. Arrest without warrant, though justifiable, detention longer than 
reasonable time to procure warrant, handcuffing and incarcer- 
ating in another county for days, under no warrant, false im- 


prisonment; verdict for $25 damages no compensation, Potter 
vs. Swindle, 419. 


FENCES AND STOCK. See Elections, 4. 
FERRIES. See County Matters, 1, 2. 
FERTILIZERS. See Sales, 2. 
FORGERY. See Deeds, 4. 

FRAUD. 


1. Suretyship induced by fraudulent representation of payee and 
mortgagee, contract of surety void. Marchman vs. Robertson, 
Taylor & Co. 40. 

. Signing of note by surety, induced by false representations by 
payee that surety’s brother requested him to sign and would 


then sign notes of his, fraud with damage, and surety not bound. 
Holliday & Co. vs. Poole et al. 159. 


. Alteration in promissory note, fraudulent intent and materiality 
not shown in this case. Pritchard vs. Smith, Stewart & Co. 463. 

. Same: Questions of law for superior court on certiorari, when no 
contest as to fact of alteration, or facts from which fraudulent 
intent soughtto be inferred. did. 

. Vendor afflicted in body and mind, with little or no will power, on 
proceeding by toset aside conveyance to relative who had great 
influence over her, transaction should be shown to have been 
fair and free from fraud and undue or improper influence. Fréz- 
zell vs. Reed, guardian, et al. 724. 


. Same: Such transaction closely scrutinized, and if slightest fraud 
found, set aside. did. 
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7. Same: After bill filed, written statement made by plaintiff thatit 
was without authority and that she had no cause of action, jury 
might infer, if deed obtained by fraud and improper influence, 
so was statement. did. 


8. Fact material to issue of fraud in knowledge of party who 
fails to disclose it, jury may infer against him; where fact con- 
cealed when he is interrogated as to it, this of itself suggests 
fraud. First National Bank of Winston, N. C., vs. Atlanta Rub- 
ber Company, 781. 

g. Same: Fraudulent assignments, charge as to warranted by facts. 
Ibid. 


See Vendor and Purchaser, 5,6; Debtor and Creditor, 15. 


FRAUDS, STATUTE OF. 


1. Coffin bought by one, though for use of another, undertaking 
’ of first original, Zilis vs. Murray & Word, 542. 


FUTURES, See Contracts, 19-23. 
GARNISHMENT. 


Surety on bond to dissoive cannot deny effects in hands of gar- 
nishee, or sufficient indebtedness to pay amount recovered. We- 
vin vs. Fouche’, assignee, 47. 


. Same: Cannot plead supposition when signing bonds, not induced 
by opposite party, different from effect of bond. did. 

. Wages of clerk and book-keeper not subject to. Lamar vs. Chis- 
olm, 306. 


. Debt due by garnishee on account of note given and paid by de- 
fendant for license of garnishee, subject to. Connally vs. Rice, 
312. 


. Judgment of plaintiff against defendant and execution thereon, 
neither transferred, evidence in garnishment cause that another 
had an interest therein immaterial. Payment by garnishee after 
judgment against him in favor of plaintiff in execution will 
protect him, did. 


. Promise by one to pay debt of another to third person (not party 
to agreement), on sufficient consideration, creates relation of 
debtor and creditor between first two; debt of third, not paid and 
reduced to judgment, collectible from promissor by him. JZar- 
tin vs. Copeland, 374. 


. Conductor of railroad train not employed to do manual labor, with 
monthly wages subject to deduction for lost time, wages not 
exemptfrom. Miller & Bussey vs. Dugas, 386. 
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8. Merits of answer, garnishee discharged upon, such discharge a 
judgment on issue of indebtedness, and not to be opened save as 
other judgments may be. Marsh, jr. vs. Phillips, jr. & Co. 
436. 


Same: Mere technicality, garnishee discharged on may be served 
again. bid. 


10. Entry of service ason E. W. M. and E. W. M. jr. in fact gar- 
nishee, entry amendable to conform to fact. did, 


11. Good traverse and answer, forming issue, garnishee not in default. 
Lbid. 


GOVERNOR. See Llections, 1, 2, 3. 
GUARDIAN AND WARD. 

1. Surety on guardian’s bond released and new surety given, de- 
cree for devastavit should be against second surety for whole 
liability and against first for liability accruing before his release. 
Sutton, adm’r, et al. vs. Williams et al. etc. 570. 


HIRING. See Bailment, 1. 


HOMESTEAD. 


1. Dower taken in lands set apart as after husband’s. death, sale by 
admininistrator of balance of not covered by dower, without 
objection by widow, homestead still guod against judgment; 
creditor of widow and her life estate not subjected to levy by 
dower proceeding. Lee vs. Hale, 1. 


. Same: If adult heirs, homestead invalid as tothem. did. 


. Damages for conversion of exempt personalty, beneficiaries en- 
titled to use of as freely as of property converted. Creditors 
no right to have fund invested. Harrell et al. vs. Harrell et al. 
130. 

. Waiver of exemption and as part of usurious contract void; 
though contract reduced to judgment, execution not collecti- 
ble out of exempted property. Cleghorn vs, Greeson, 343. 


. Levy on homestead, statement in entry of that it was made by rea- 
son of affidavit of plaintiff’s attorney that homestead is subject, 
not sufficient evidence that affidavit required by law was made. 
Brantley, trustee, vs. Stephens, 467. 


. Same: Defect not cured by affidavit, after levy and claim, that, 
to best of knowledge and belief of plaintiffs attorney, debt for 
which execution issued one from which homestead was not ex- 


empt. did. 
v 77-54 
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7. Same: Claim by beneficiaries proper remedy in this case. bid. 


8. Same: If proper affidavit before levy, whether contest by coun- 
ter-affidavit exclusive or only cumulative remedy, not deter- 
mined. did. 


g. Married daughter, deserted by husband at time of application, but 
living in county other than that of father’s residence, home- 
stead granted father, as head of family consisting of himself 
and such daughter; void. Walker et al. vs. Thomason et al. 682. 


HOMICIDE. See Husband and Wife, 2, 3; Railroads, 26. 


HUSBAND AND WIFE. 


1. Judgment against husband and wife binds wife;.defence by wife 
shouid be made before judgment. Wéingyield et al. vs. Rhea, 
cashier, 84. 

. Living together, his domicile hers. did. 


. Homicide of husband, suit by wife for, number of minor children 
not in issue, nor their means of support. Central R. R. vs. 
Pouse, 393. 


. Same: Measure of damages in such action, since act of 1878, 
not affected by wants of family, but depends solely on value 
of husband’s life. In estimating value by age, health, etc., 
husband’s necessary personal expenses to be deducted; bal- 
ance, reduced to present value, value of life. did. 

. Land conveyed to wife by her father in 1842, not so as to pre- 
vent marital right attaching, afterward, in 1845, deeded by 
husband to wife to induce renewed cohabitation, without 
words settling it to her separate use, evident intention being 
to create trust, from time of execution of last deed her pos- 
session adverse to his, though land jointly occupied. McQueen 
et al. vs. Fletcher, 444. 

. Same: Sale by wife after death of husband, grantee got good title. 
Tbid. 

. Good consideration sufficient to support deed from husband to wife 
no creditor or dona fide purchaser contesting. bid. 

. Lands belonging to husband, wife remaining upon for statutory 


period after. his death, her holding not adverse to their minor 
children. did. 


. Sale by wife to husband, not allowed by superior court of county 
of wife’s domicile, void. Though only cloud upon title, bill to 
cause it to be delivered up and cancelled not without equity. 
Fulgham et al.,ex’rs, vs. Pate, adm’r, 454. 


. Expenses incurred by wife in consequence of personal! injury, not 
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recoverable in action by her alone, unless actually paid by her, 
or proof that she lived separately from husband, was free trader, 
had separate property, or personally undertook to pay the ex- 
penses, or bound herself for them. Lewis vs. City of Atlanta. 
756. 


See Parties, 4; Divorce, 1. 
ILLEGALITY. 


1. Judgment not void but voidable where judge of court with juris- 
diction, is related to party. Illegality not remedy.’ Rogers vs. 
Felker, 46. 

. Levy excessive, illegality does not lie. did. 


. Not remedy for levy on property other than that pointed out. Bar- 
field vs. Barfield, 83. 

. Contract to indulge principal set up by illegality by surety, but 
neither terms, nor consideration of, nor time of indulgence 
stated, illegality dismissed. Baker vs. Akerman, executrix, 89. 

. Execution, under decree against administratrix and sureties, direct- 
ing money made first out of estate and her property, then out 
of sureties, not ground for illegality by surety, Bowen vs. 
Groover, 126. 

. Same: Conversion by plaintiff inf. fa., after death of administra- 
trix, of enough of her goods to pay decree, ground for illegality 
by surety. did. 

. Same: Surety entitled to have value, or double the value, of 
goods converted applied toexecut’on. did. 


. Decree, illegality cannot go behind. did. 


. Citation by administrator to distributees to settlement of his ac- 
counts, ordinary no jurisdiction to give judgment against dis- 
tributee overpaid by administrator. Illegality to execution 
issued upon, proper remedy. chols, adm’r, vs. Almon, ex’r, 
330. 


. Note, “cause of action,” affidavit stating in general terms that 
same was paid in full, not stating to whom payment was made, 
or whether before or after judgment, demurrable. did. 

. Second affidavit of, failing to allege grounds of did not exist, or 
were unknown, or by reasonable diligence could not have been 


known when first filed, too late, after dismissal of, to offer 
amendment. Burnett vs. Fouché, assignee, 550. 


. Same: Amendment, even if in time, not alleging due diligence, de- 
murrable. did. 


See Practice in Superior Court, 22, 23. 
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IMPROVEMENTS, See License, 4. 
INDICTMENT. See Criminal Law, 41, 46, 49, 50, 54. 


INFANCY. 


1. Executor discharged, suit against by minor at time of discharge 
must be brought in county of executor’s residence. Cook et al. 
vs. Weaver, executor, 9. 


2. Non-resident defendant, though minor, may be served by publica- 
tion. Gefken vs. Graef, 340. 


3. Bill to cancel deed of marriage settlement conveying property to 
trustee for wife and children, minor children proper parties de- 
fendant. did. 


4. Hirer, though infant, liable as for conversion for use of thing 
hired contrary to contract of hiring, by which property hired 
injured ur destroyed. Malone vs. Robinson, 719. 


See Parent and Child, 2,3; Railroads, 11, 
INJUNCTION. 


1. All questions of fact involved being for jury and no irreparable 
mischief likely to ensue, injunction not granted. Foster, Mil- 
burn & Co. vs. The Bload Balm Co. et al. 216. 


2. Defence at law available to complainant, upon his title as executor, 
against claims for year’s support and dower by widow and chil- 
dren of deceased son of his testator, injunction against such 
claims not granted. Burks, adm’r, et al. vs. Beall, ex’r, 271. 


3. Power to order and appoint receiver to be cautiously exercised 
and only in clear and urgent case; especially where legal 
remedy plain and adequate. Zwmlin, trustee, et al vs. Van- 
horn, 315. 


4. Same: Holding of title by vendor, as security for purchase money, 
contemplated only by contract ofsale, purchaser not to be re- 
quired to give security for forthcoming of rent notes and appli- 
cation of rents to debt. did. 


5. Same: Transfer of rent obligations, no reason to enjoin, either 
where receiver appointed to take charge of them, or security 
given to appropriate them to purchase money debt. did. 

6, Title reserved to secure purchase money, purchaser not less 
solvent than when debt contracted, nor waste nor misman- 
agement by shown, failure to pay instalment of purchase money 
due not ground for injunction and receiver. bid. 
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7. Private property, constitutional inhibition against taking without 
compensation first paid, not constrain grant of ad interim injunc- 
tion in favor of owner of fee, against railroad with apparently 
bona fide claim to disputed right of way, whether same be of 
legal title or mere license from company having title. Davis et 
al. vs. Cov. & Mac. R. R. Co. 322. 


. Secondary evidence, reception of on hearing somewhat discretion- 
ary ; exhaustion of all means to discover primary not absolutely 
necessary torequire. bid. 

. County jail, erection of not enjoined by neighbors, because of ap- 
prehended injury from, or from manner of conducting. Bacon 
etal. vs. Walker et al. com’rs, 336. 


. Issue as to facts, chancellor has discretion to grant or refuse. Mason 
et al. vs. Kirkpatrick et al. 492. 


. Irreparable loss or injury not to be apprehended from refusal, dis- 
cretion in refusing not interfered with. Empire Building and 
Loan Association vs. City of Atlanta, 496. 


. Same: Sale by city for taxes not enjoined where complainant is 
in possession, thus, and by pendency of biil, giving notice to 
world of its claim of title. did. 


. Weak case for,-but as bond required by chancellor and bill will 
determine all matters of controversy and probably prevent mul- 
tiplicity of suits; grant of and appointment of receiver not in- 
terfered with. Wm. M. & O. H. Brinson vs. Hadden, 499. 

14. Pond, if reproducedit would be nuisance, public or private, and 
injuriously affect complainant’s health, he would be entitled to. 
DeVaughn vs. Minor et al. 809. 


See Furisdiction, 10; Roads & Bridges, 1. 


INSANITY. See Deeds, 6,7, 8; Attorney and Client, 6,7; Evidence, 
83. 


INTEREST AND USURY. 


1. Waiver of homestead and exemption, as part of usurious contract, 
void; though such contract reduced to judgment, exemption 
good against. Cleghorn vs. Greeson, 343. 


2. Note made Nov. 14th, 1879, more than eight per cent. charged, 
interest forfeited and payments go to reduction of principal. 
Crane, adm’r, vs, Goodwin et al. 362. 

3. Same: Payments made and credited as interest, in suit on note it 
could be set up that interest was forfeited and payments went in 


reduction of principal, though after lapse of twelve months. 
Ibid. 
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4. Conveyance of land nominally to pay usurious debt, but really 
as security for, creditor agreeing to reconvey on payment, 
tainted with usury and void. Baggett et al. vs. Trulock, 369. 


5. Same: Rent, interest continued under name of, common device to 
cover usury, did. 


6. Same: Creditor only witness, testimony as to usurious elements of 
contract bearing two constructions, least favorable to him 
adopted. did. 


7. Foreclosure of mortgage on personalty, principal and interest not 
separated, fatally defective and f. fa. quashed on demurrer. 
Harris vs. Usry, 426. 
See Pleading, 14. 
INTERROGATORIES. See Evidence, 13, 14, 19, 71, 82. 


JAILS. See County Matters, 4, 5, 6. 


JUDGE. 


1. Court having jurisdiction, judge related to party, judgment not 


void, but voidable. Rogers vs. Felker, 46. 
JUDGMENTS. 


1. Concluded by former judgment in Supreme Court, record cover- 
ing same question; if not then urged failure attributable to neg- 
lect; prevention by fraud, accident, mistake, or act of adversary 
not appearing, McWilliams vs. Walthall et al., executors, 7. 


. Judgment submitted to by plaintiff not set aside; fraud, mistake, or 
act of adversary and lack of fraud or negligence on plaintiff’s 
part not appearing. Marshall vs. Livingston, 21. 


. Judge related to party but court hr ving jurisdiction, judgment not 
void, but voidable. Rogers vs. Felker, 46. - 


. Husband and wife, judgment against binds both. Wingfield vs. 
Rhea, cashier, 85. 


. One creditor cannot set aside judgment of another against com- 
mon debtor, without fraud of such other unmixed with negli- 
gence of first. Mahan vs. Cavender et al. 118. 


. Usury in debt put in judgment, not enough to establish fraud 
and avoid. did. 


. Verdict for plaintiff in action ex delicto, judgment may be entered 
on in four days from adjournment of term, though plaintiff die 
between verdict and judgment; new party not necessary, Shid- 
away Shell-Road Company vs. Brooks, adm’r, et al. 136, 
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8. Vendor giving bond for title and taking notes payable in four in- 
stalments, partial payments made on first two and purchaser in- 
solvent, by equitable proceedings on common law side of court 
may have judgment for indebtedness and decree for sale of land, 
payment of instalments due and final application of surplus to 
remaining instalments, Littleton vs. Spell, 227. 

g. Same: Deed to the land, plaintiff could file without direction of 
court. bid. 

10. Ratification by bankrupt court of sheriff’s sale of land of one after- 
wards going into bankruptcy, motion by him to set aside judg- 
ment ratifying denied, concludes him as to title of purchaser. 
Smith vs. Walker, ex'r, 289. 

11. Prior to and not proved in bankruptcy, lien of attached to vested 
remainder bequeathed defendant; when same ripened into title, 
subject to levy and sale notwithstanding defendant’s discharge. 
Clanton et al. vs. Estes et al. 353. 

12. Execution issued within seven years from date of, entry on of ievy 
by sheriff prevents dormancy, though levy dismissed because 
no notice of was given. Banks et al. vs. Zellner et al., execu- 
tors, 424. 

13. Petition to remove cause to Circuit Court of United States, no ex- 
ception to grant of, motion there to remand overruled and no 
exception taken, afterward case dismissed there for want of 
prosecution, and afterward, in 1885, motion made to reinstate 
and remand same, motion in same year in superior court to de- 
clare removal null and require cause to proceedon same ground 
urged in first motion to remand, properly denied. Girardey et 
al. vs. Bessman, executrix, et al. 483. 

14. Same: Circuit court and superior court judgments, though possi- 
bly erroneous, not void, and no exceptions having been taken, 
binding on parties. did. 

15. Same: Last motion, if it could have been made at all, should have 
been within three years from time of rendition of judgment of 
removal. did. 


See Principal and Surety, 6; Res Adjudicata, 4, 5; Executions, 1; 
Garnishment, §; Liens, 3; Landlord and Tenant, 3. 


JURISDICTION. 


1. Ordinary cannot cite discharged executor to settlement, discharge 
not having been set aside. Cook et al. vs. Weaver ex'r, 9. 

2. Same: Citation to account, ordinary cannot construe intricate be- 
quests and settle difficult legal questions arising from will. /did. 


3. Suit against discharged executor by minor at time of discharge, 
venue in county of executor’s residence. /did. 
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4. Judge at chambers, none to grant alimony, until there be bill or 
petition on equity side of court filed in clerk’s office, with sud- 
pena or process duly issued. 2vemans vs. Yoemans, 124. 

5. Citation by administrator to distributees to settlement of his ac- 
counts, ordinary has no jurisdiction upon, to give judgment 
against distributee who received from administrator more than 
hisshare. Echols, adm'r, vs. Almon, ex’r, 330. 

6. Citations for settlement, jurisdiction of ordinary statutory, not 
constitutional; ordinary without jurisdiction, his action void; 
illegality proper remedy to arrest execution on judgment by. 
Ibid. 


7. Toestablish lost papers, concurrent in equity and at law. Fulgham 
et al., ex’rs, vs. Pate, adm’r, 454. 


8. Plea to must show in another court, on its face. idling vs. 
Stewart, 539. 


g. Venue laid need not be proved, unless properly denied by plea. 
C. R. R. & Bkg. Co.vs. Gamble, 584. 


10. Injunction and divorce, both granted under same petition to supe- 
rior court. Schooler vs. Schooler, 601. 


11, Local option liquor election, superior court can compel ordinary 


to declare result, but not any particular result. State, ex rel. 
Malcolm, vs, Thrasher , ordinary, 671. 


12, Same: Rule against ordinary for contempt in not declaring par- 
ticular result,. heard and discharged, relators cannot take case 
higher. did. 


See Equity, 13; Venue, 2-5; Trusts and Trustees, t. 
JURY AND JURORS. 


1. Substitution for juror on list of one not, unknown to party and 
counsel, new trial granted. Stripling vs. State, 108. 
. Right of trial by, not violated by act regulating practice in cases 


referred to master or auditor (acts 1884-5, p.98). Mahan vs. 
Cavender et al. 118. 


. Same: Trial by jury in chancery cases, not constitutional right. 
Ibid. 

. Subpoena duces tecum may issue in case pending, or to be brought 
before grand jury, but case should be specified. Jn re Lester, 
mayor, 143. 

. New trial in civil case, whether jury shall be taken for from grand 
or traverse jury, or partly from each, in discretion of judge. 
Powell et ux. vs, Aug. & Sum, R. R, Co., and vice versa, 192. 


. Zales juror ruled incompetent and error assigned, but no evidence 
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bearing on qualification in record, and ground of error and ob- 


jection not stated,too vague to be considered in Supreme Court. 
C.R. R. & Bg. Co. vs. Gamble, 585. 


JUSTICES AND JUSTICE COURTS. 


1. Having jurisdiction, judgment by justice related to party not void, 
but voidable. Rogers vs. Felker, 46. 


. Separate suits, but agreement one trial should control both, where- 
upon justice gave consolidated judgment for less than $100.00, 
appeal taken to jury and then certiorari, appeal not void because 
on close calculation amount might appear beyond jurisdiction 
of justice. Holliday & Co. vs, Poole et al. 159. 

. Appeal by defendant to jury, error, when case called for trial, to 
dismiss appeal because of absence of appellants. Griffin Marble, 
etc. Works vs. Padgett & Darsey, 497; Singer Mfg. Co. vs. 
Walker & Co. 649, 

. Ruled for failure to pay over money collected as such, justice may 
be in superior court. Barrett & Caswell vs. Pulliam, justice, 552. 

. Same: Such rule a,suit; strictness of pleading required; damage 
or loss by such failure must be alleged and shown. bid. 

. Same: Constitutionality of rule and punishment of one part of 
State’s judicial system by another, not decided. did. 


LABORER. See Garnishment, 7. 
LACHES. See Equity, 1. 


LANDLORD AND TENANT. 


1. Affidavit sufficiently full to support distress warrant in this case. 
Berry et al. vs. Powell et al. 79. 


2. Landlord’s general and special lien for rent may be enforced by 
distress warrant. did. 


3. Dispossessory warrant against tenant holding over, bond given by 
defendant and certain sum found against him on issue made, 
judgment may be entered on bond against principal and sureties 
as in appeals, Latham vs. Perryman, 579. 


LAWS. 


1. Statute providing for schedules of assignor (acts 1884-5, pp. 100, 
101,) construed. Fort et al. vs. Martin Tobacco Co. et al. 111. 


2. Masters and auditors, act regulating practice in cases referred to 
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(acts 1884-5, p. 98), not violative of right of trial by jury. 
Mahan vs. Cavender et al. 118, 


3. Common law, interpretation of by courts of Alabama not binding 
upon courts of this State, though injury for which suit brought 
occurred there. Aliter, as to construction of statutes or other 
Jocal laws of that State. Avrogg vs. A. & W.P.R.R. e¢ al., 
and vice versa, 202. 


4. Statute of limitations of Alabama may apply to action brought in 
Georgia, when right of action arises under statutes of Alabama. 
Aliter, as to right arising at common law. Jbid. 


5. Entries on execution, record of on execution docket, act of Octo- 
ber 15th, 1885, requiring not applicable to judgments obtained 
before its passage. Clanton et al. vs, Estes et al. 352. 

6. Legislative acts, in construing intention to be sought, in view of 
old law, mischief and remedy ; not vitiated by grammatical errors, 
and transposition of words and clauses resorted to when neces- 
sary to give meaning. Barrett & Caswell vs. Pulliam, jus- 
tice, 552. 


See Service, 1; Roads and Bridges, 7. 


LEVY AND SALE. 


1. Levy may be on property other than pointed out; if excessive or 
special damage, officer liable. Illegality not remedy. Barfield 
vs. Barfield et al. 83. 


2. Dormancy, entry of levy by sheriff will prevent, though levy be 
dismissed for want of notice. Banks ef al. vs. Zellner et all., ex- 
ecutors, 424. 


3. Levy not stale, little more than year elapsing between entry of 
upon realty and its seizure and advertisement for sale. TZerry 
vs. Bank of Americus, 528. 

4. Description in mortgage, judgment foreclosing and execution as 
lot 480 in 5th district Ware county, levy describing land as lot 
450 in 5th district, not void or rendering doubtful land sold. 
Roberts vs. Hinson et al. 589. 


5. Same: Deed to purchaser describing land as described in mort- 
gage, conformed to levy, and admissible as evidence of title, not 
merely as color. bid. 


See Fudgments, 11. 
LIBEL. 


1. Commercial agency, communications sent to subscribers not priv- 
ileged ; if false, damages recoverable by person libelled. ohn- 
son vs. The Bradstreet Co. 172. 
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ee 


. Same: Falsity of communication evidence of legal malice; unless 
communication be privileged, used dona fide and not as cloak 
for private malice, right of action arises. did. 


. Publication in newspaper that real estate and renting agent ob- 
jected to negro tenant because of his race and caused him to lose 
location for business and sell out at loss, warning colored people 
to rent from others and “leave this old skunk to stink himself to 
death,” imports malice and intention to injure business of agent, 
and upholds indictment for libel. Pledger vs. State, 242. 


. Same: Truth of such statements alleged to have been furnished 
defendant, insufficient to rebut presumption of malice arising 
from avowed object of publication. did. 


See Witness, 8; Evidence, 36, 37. 
LICENSE. 


1. Executory, to cut trees after “scrape” taken off, modified by no- 
tice not to cut till “stuff” removed. Colcord et al. vs. Carr, 105. 


2. Same: License by letter to third person, and by oral communi- 
cation from him to licensee, subsequent modification by parol 
effective, bid. 

3. Expense incurred because of parol license to do an act and li- 
cense acted upon, grantor of license cannot recall same and 
treat party as trespasser for doing very act licensed. De Vaughn 
vs. Minor et al. 810. 

4. Same: No license or act from which license necessarily fol- 
lows, erection of dam so as to flood another’s land is trespass ; 
expenditures by trespasser, prior or subsequent to trespass, do 
not strengthen his position or weaken adversary’s, bid. 


See Roads and Bridges, 1, 6; Liquors, 1, 3, 5. 
LIENS. 


1. Forthcoming bond given, judgment had thereon and same paid 
by surety, fund awarded plaintiff in #7. fa. though surety 
claim superior lien on property for which bond was given. 
Linder et al. vs. Sanders, for use, 57. 


2. Landlord’s general and special lien may be enforced by distress 
warrant. Berry etal. vs. Powell et al. 79. 


3. Mortgage, Jona fide purchaser of property covered by getting 
control of to protect his title, could foreclose and levy on other 
property of debtor; when proceeds of levy claimed under 
younger judgment, holder of mortgage not compelled to sat- 
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isfy it out of property he purchased, or transfer his lien to 


junior creditor for same purpose. Ga, Chemical Works vs. 
Cartledge, 547. 


See Fudgments, 11. 


LIMITATIONS, STATUTE OF 


. After eighteen years too late to seek aid of equity to convert vol- 
untary deed into one for valuable consideration. Prater et al. 
vs. Sears, administrator, 28. 


. Same: Account, consideration of promised deed, out of date, 
equity will not seize jurisdiction to put it in date, bid. 


. Right of action arising under statute of another State, statute of 
limitations of that State might apply to suit in Georgia; arising 
at common law, statute of limitations of place of suit governs. 
Krogg vs. A.& W. P. R. R. et al., and vice versa, 202. 


. Entry of levy by sheriff, dormancy of judgment prevented, 
though levy dismissed for want of notice. Bankset al. vs. Zell- 
ner et al., executors, 424, 


. Removal of cause, unexcepted to, motion in superior court to de- 
clare same void, if it could be made at all, must be within three 
years from judgment of removal. Girardey et al. vs. Bessman, 
executrix, et al. 483. 

Change bills issued in 1862, due when presented in sums of five 
dollars and upwards, barred by act of 1869. Cothran vs. City 
of Rome, 582. 

. Administrator debtor of intestate, either individually or as surviv- 
ing copartner, chargeable, as administrator, with amount of debt; 
statute will not protect him against accounting for it so long as 


he is accountable for assets generally. Thompson et al. vs. 
Thompson, 692. 


See Laws, 6; Interest and Usury, 3. 


LIQUORS. 


1. License to sell, discretion to grant in county commissioners, is- 
sued by their clerk without their order or knowledge, void. 
Thorn vs. City of Atlanta, 661; Mayson vs. City of Atlanta, 662. 

2. Legislative punishing sale, municipal ordinance punishing keep- 
ing for illegal sale, same offence not covered by both and latter 
not invalid. Mayson vs. City of Atlanta, 662. 


3. License to sell by quart, city of Atlanta no authority to grant. 
Tbid. 
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4. Grocer, registration and payment of tax as, right to sell liquor not 
included. did. 


5. Special tax required of liquor dealers by city of Atlanta, register- 


ing and paying, sale by quart not authorized by, without license 
from county commissioners. did. 


See Zlections, 5; Criminal Law, 27-29, 34-36. 
LOST PAPERS. See Equity, 16, 
MANDAMUS. See Elections, 4, 5. 


MARRIAGE SETTLEMENT. See Zquity, 13, 14. 
MASTER AND SERVANT. 


1. Fellow-servant is one employed about same work with servant in- 
jured and whose negligence caused injury to servant complain- 
ing. Krogg vs. A. & W. P. R. R. et al., and vice versa, 202. 


2. Same: Locomotive engineer and general manager of railroad not 
’ fellow-servants. did. 


3. Decisions by courts of Alabama as to liability of master for injury 
by one servant to another, and as to who are fellow-servants, 
not binding upon courts of Georgia, bid. 


See Railroads, 7, 23. 
MASTERS AND AUDITORS. 
1, Practice in cases referred to, act regulating (acts 1884-5, p. 98,) 


not violative of right of trial by jury. Mahan vs. Cavender et 
al. 118. 


2. Conclusions of master on facts excepted to, not exceptions of fact. 
Ibid. (JAcKson, C, J., dissenting.) 


3. Report of doubtfui meaning, though unexcepted to, guardian’s re- 


turns réferred to in, considered to elucidate. Sutton, adm’r, et 
al. vs. Williams et al., etc. 570. 


MINOR. See Jxfancy. 
MISTAKE. See Zquity, 1, 2, 6. 
MONEY. See Contracts, 17. 


MORTGAGES. 


1. Description in, “one bay mare, two mare mules, one horse mule,” 








MUNICIPAL CORPORATIONS. 
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record of not notice to subsequent Jona fide purchaser from 
mortgagor ofa black horse muie and a black mare mule, espe- 
cially where mortgagor has several places on whidgh he had 
mules. Stewart vs. Faques, 365. 


2. Foreclosure of on personalty, principal and interest not separated 
in, fatally defective and fi fa. quashed on demurrer. Harris 
vs. Usry, 426, 


3. Claim tolevy of execution from foreclosure of chattel in justice 
court, properly returned to such court, though foreclosure not 
in district of defendant’s residence, idling vs. Stewart, 539. 


4. Purchaser at sale under junior mortgage put on notice by due re- 
cord of senior, unless misied by senior mortgagee or his agent, 
inducing belief that property sold free from lien, Roberts vs. 
Hinson et al. 589. 


5. Attestation by attorney at law as notary, who acted for both par- 
ties in preparing and reducing contract to writing, valid though 
previously acting for mortgagees in other business and after- 
wards employed by them to foreclose. Wardlaw vs. Mayer, 
Son & Co. et al. 620. 


6. Description specific of fixtures and furniture but general of stock, 
all stated to be in mortgagor’s bar-room, though none there but 
enroute and placed there in few days, mistake corrected on 
money rule, as against subsequent judgment creditor, it appear- 
ing that mortgagor and mortgagee contracted for shifting mort- 
gage. J/bid, 


7. Same: Identified, goods might be, as covered by mortgage, without 
resort toequity. did. 

8. Same: Goods in bulk but changing in specifics, description suffi- 

cient to cover, inthis case. /did. 






See Liens, 3; Vendor and Purchaser, 5, 6. 


‘1, City of Savannah, passing by, under ordinance, of title to old jail 
lot to assist in erecting new county jail, not illegal, considera- 
tion being maintenance of city prisoners. Bacon e¢ al. vs. 
Walker et al., com’rs, 336. 


2. Charitable trust for poor of Richmond county, City Council of Au- 
gusta has no ~ight to accept trusteeship, or administer trust. 
City Council of Augusta et al. vs. Walton, ex’r, et al. 517. 

3. Municipal ordinances not such general laws as will be taken judi- 
cial cognizance of. Mayson vs. City of Atlanta, 662. 


4. Roots of tree negligently left above sidewalk, suit for injury from 





INDEX. 863 


tripping over, evidence that another was tripped and thrown by 
same roots some days before, admissible. Gilmer vs. City of 
Atlanta, 688. 

5. Same: Opinion of witness that one could easily trip over roots on 
very dark night, properly rejected, did. 

6. Track of street railroad to be watered so as to lay dust, munici- 
pality, with power to make such ordinances, etc. as appeared to 
it necessary for security, health, etc. of city, empowered to re- 
quire. City and Sub. Railway Co. of Savannah vs. Mayor, etc. 
of Savannah, 731. 

. Same: Defendant subject by its charter to such ordinance, even 
if, by entering the city, it had not submitted to its police regu- 
lations and ordinances. did. 


. Same: All companies operating street-cars in city required to 
keep dust laid by watering track, ordinance not so wanting in 
generality as to vitiate it. did. 


. Street, whether city will open or not is discretionary with it; ex- 
ercise of discretion either way gives no right to one who has 
miscalculated final action of city and expended money accord- 
ngly. Collins vs. Mayor, etc. of Savannah, 745. 


. Material left in street at night unlighted, in violation’of city or- 
dinance, if proper officers of city had notice of and neglected to 
place lights, or require it done, or if failure for such time be- 
fore injury as to put city on notice and matter neglected, passen- 
ger along street injured thereby, city liable. Lewis vs. City of 
Atlanta, 756. 

. Tax execution, notice of levy required by ordinance to be given to 
owner of property, owner non-resident, notice should have been 
given his resident agent, known to be such by city officials. 
McPhee vs. Venable et. al. 772. 


. Same: Municipal taxes, in sales for, requirements of law and or- 
dinances of city must be strictly complied with. dvd. 


See /njunction, 11, 12; Roads and Bridges, 1-6; Liquors. 2-5. 
MURDER. See Criminal Law; 5, 18, 19, 44, 45- 


NEGLIGENCE. 


1. Evidence tending to show, error to nonsuit. ‘Sackson vs. Ga. R. 
R., 82. 

2. Turn-table left unfastened in city in lot not securely enclosed and 
to which children resort, negligence. Ferguson, next friend, 
vs, Columbus & Rome Rwy., and vice versa, 102. 


3. Same: Permission by father to child injured to go'near turn-table, 





INDEX. 


not avail to defeat action by child to which, father not party. 
Ibid: 

. Court should explain what is meant by ordinary care, but not 
state that certain recited facts do or do not constitute it in given 
case. Tift vs. Fones, 181. 


. Toll-bridge, suit against keeper by traveler, only breach of duty 
alleged negligent failure to keep bridge in safe condition, error 
to charge as to bad conduct of defendant apart from such negli- 
gence. Jbid. 


. Improper construction and condition of road-bed and superstruct- 
ure, knowledge of by railroad, failure to repair, negligence. 
Corporation liable for injury resulting, whether to servant or 
not, Krogg vs. A. & W. P. R. R. et al., and vice versa, 202. 


. Action by empioyé against railroad company, he must be shown 
free from fault or company at fault, otherwise no presump- 
tion against latter. Either shown other could be presumed, 
and onus on company to rebut. £. 7., Va. & Ga. R. RB. vs. 
Maloy, 237. 


. Contributory negligence, doctrine of not applicable to suits for 
personal injury by employé against railroad. did. 


. Unreasonable delay in delivery, losses and expenses attending, 
liability of contracting railroad, as to goods shipped over for 
delivery on line of connecting road. S., 7. d@ W. Rwy. Co. vs. 
Pritchard, Matthews & Co, 412. 

. Presumption of, where property injured by running of trains, dis- 
putable and may be rebutted like other such presumptions. S., 
F. & W. Rwy. vs. Gray, 440. 


See Railroads, 23, 32-35. 


NEW TRIAL. 


1, Brief of evidence, order in term to complete and file by day named 
in vacation, judge sick and counsel unable to agree on said 
day and matter continued by order until next day, on which 
hearing began and continued from day to day for three days by 
order, approval and order to file brief on second day of hearing 
and filing next day, in time. Crockett & Sons vs, Roebuck et 
al., and vice versa, 16. 

2. Admission of irrelevant but immaterial evidence, not ground for. 
Ansley vs. Hart, 42. 

3. Evidence sustaining, third concurrent verdict not to be set aside 
on facts. Hazzard vs. Mayor, etc. of Savannah, 55; Keans 
vs. Fones, 9O. 
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4. Error in decree, not ground for. 
executors, 58. 


Berry et al. vs. Turner et al., 


5. Part of charge, taken alone, objectionable, considered with whole 
charge, harmless, no new trial. Zucker vs. Atlanta Street R. 
dR. Co. GI. 


6. Evidence conflicting, refusal of not disturbed. Lessees Ga. R. R. 
vs. Sigman, 71; Andérson vs. Barksdale, 87; Kelley vs. Mc. 
Whorter, 91; W. & A. R. R. vs. Mathis, 488; Harrison vs. 
Dykes, 494; Eubanks vs. Brunson & Dennard, 498. 

7. Motion on several grounds, granted on one and exception to grant, 
cross-bill apparently necessary for consideration of others. 
Wingfield et al. vs. Rhea, cashier, 84. 

8. Brief of evidence confused, corrections ordered not made and not 
certainly ascertainable, exceptions depending on evidence, new 
trial not granted. Kelley vs. McWhorter, 91. 

g. First grant not disturbed, either on motion or certiorari, evidence 
conflicting on material questions. Graham vs. Ga. R. R. 97. 

10. Evidence preponderating against verdict but some to support, re- 
fusal of not disturbed. Ga. & Fla. Inland Steamboat Co, vs. 
Mercier, 99; DePauw vs. Kaiser & Bro. 176. 

11. Error in charge but evidence requiring verdict, refusal of not dis- 
turbed, Robinson vs. State, 101. 

12. Evidence previously held sufficient, verdict sustained, Athens 
Foundry and Machine Works vs. Bain, 72; Ferguson, next 
Friend, vs. Columbus & Rome Rwy., and vice versa, 102. 

13. Order allowing until named day to perfect and file motion for, 
granted one party without concurrence of other, no obstacle to 
motion on later day in the term. DePauw vs. Kaiser & Bro. 
176. 

14, Interrogatories rejected cannot be brought to Supreme Court as 
part of brief of evidence. bid. 


15. In civil cases, whether jury for should be taken from grand or tra- 
verse jury, or partly from each, in discretion of judge. Powell 
et ux, vs. Aug. & Sum. R. R. Company, and vice versa, 192. 

16. Two verdicts, each for heavy damages and last for more than 
twice as much as first, difference may justify suspicion of bias, 
and grant of new trial for excessiveness of last not interfered 
with, save to limit to question of amount. did. 


17. Evidence of witness, unless all objectionable, objectionable part 
should be specified in motion for, or in bill of exceptions. é/d. 
18, Exhibits annexed to motion for and so referred to therein are part 


of record, and though evidence on which motion decided, need 
v 77-55 








INDEX. 


not be incorporated in bill of exceptions. Patterson vs. Col- 
lier, executor, 292. 

19. Extraordinary motion for, based alone on newly discovered evi- 
dence, full diligence to procure before trial should be shown, 
and that different verdict would probably result. did. 

20, Showirg as to diligence, what proper. /did. 


21. Motion and approved brief of evidence filed in term, consent or- 
der that judge should take motion and pass upon it by certain 
time in vacation, failure of judge to do so, without fault of 
movant, hearing may be had at subsequent term. Soknston et 
al. vs. Simmons, 298. 

22. Same: Vacation, that motion may be heard in, order for in term 
necessary and compliance strictly therewith, else no jurisdic- 
tion. bid, 

23. Verdict demanded by evidence but not found, second grant of new 
trial proper, though both verdicts same. Mitchell, sheriff, et al. 
vs. Malone, 301. 

24. First grant of, since appeals abolished, not scrutinized for error; 
verdict not demanded, discretion in granting not interfered with. 
Wicker, administrator, vs. Walter et al. 490. 

25. Newly discovered evidence, merely cumulative, new trial not 
granted for. Hart vs. Fackson, 493. 

26, Witness sworn on trial, newly discovered evidence from, new 
trial not granted for, especially where cumulative and impeach- 
ing. Etheridge, surviving partner, vs. Hobbs et al. 531. 

27. First grant of not disturbed, no error or abuse of discretion shown. 
Hopgood vs. Reeves et al. 538. 


28, Second grant of not disturbed, evidence preponderating greatly 
against verdict, though second verdict for same party. Hiett 
vs. Cherokee R. R. 574; Morgan vs. Central R. R.788. 

29. Bias or prejudice of witnesses, matter for the jury and not ground 
for new trial. Cincinnati and Georgia R.R. vs. Nettles, 576. 

30. Immaterial evidence, neither rejection nor admission of cause for. 
Thompson et al. vs. Thompson, 692. 

31. Grounds not correct, should be made so before verification. Prac- 
tice of correcting grounds by notes generally referring to entire 
charge, condemned. fatteree vs. State, 774. 


See Practice in Superior Court, 29; Practice in Supreme 
Court, 19, 20. 


NONSUIT. 


1, Horse ran up railroad track and upon trestle, fell through and 
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was killed, without negligence of railroad company or its agents, 
nonsuit proper. ast Tenn., Va. and Ga. R. R. vs. Wat- 
ters, 69. 

2. Negligence, evidence tending to show, error to grant in this case. 
Fackson vs. Ga. R. R. 82. 


3. Evidence ample to justify refusal in this case. Central R. R. vs. 
Rouse, 393. 


NOTICE. 


1. Executory license to cut trees after removal of “scrape,” modified 
by notice not to cut until “stuff” removed. Colcord et al. vs. 
Carr, 105. 


. Original license by letter to third person and by oral communica- 
tion from him to licensee, subsequent modification by parol ef- 
fective. did. 


. Knowledge of improper condition and construction of road, state- 
ments of generai manager of railroad, made while in line of 
his duty to know same and upon being informed of wreck, ad- 
missible to show. Arogg vs. A.& W.P.R. R. et al., and vice 
versa, 202. 


. Unsoundness of roadway known to officers of company charged 
with duty of repairing it, notice to corporation. bid. 


. Special agent to sign note, authority abused by signing draft for 
larger amount than authorized, person advancing money on, 
but not to principal, chargeable with notice. Aing et al. vs. 
Sparks, 285. 

. Record of will devising land not, to mortgagee of fraud of mort- 
gagor in procuring title to defeat will; mortgagor holding 
sheriff's deed under judg nent against testator and levy in his 
lifetime, but sale after his death. Howard vs. Selman, 604. 

7. Municipal tax execution, ordinance requiring notice of levy to 
owner of property, owner non-resident, notice should have 


been given to resident agent, known to be such by city officials. 
McPhee vs. Venable et al. 772. 


See /njunction, 12; Attorney and Client, 2. 
NUISANCE. 


1. County jail not er se, nor wiil conjecture be indulged that man- 
ner of conducting will cause it to be. Erection of not enjoined 
because neighbors apprehend injury. Bacon et al. vs. Walker 
et al., com’rs, 336. 


2. Injury,to health special, and, in its nature, irreparable. Immate- 
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rial that others, within sphere of nuisance, may be likewise af- 
fected. DeVaughn vs. Minor et al. 809. 


3. Same: Pond, if reproduced it would be nuisance, public or private, 
and would affect injuriously complainant’s health, he would be 
entitled to injunction, regardless of whether damage would oc- 
cur from situation of his house, topography, or other cause pe- 
culiarto him. did. 


OFFICERS. 


1. Defaulting county treasurer, f. fa. issued by ordinary against not 
quashed because it dic not appear that notice was given before 
it was issued. Price et al. vs. Douglas County, 163. 


2. Processes for bringing defaulting county officers to account and 
enforcing collections from, changes and modifications of since 
act of 1825 and decision in Foster vs. Cherokee County, 9 Ga. 
185, 186. bid. 

3. County treasurer failing to keep books, accounts, etc., and file 
statement required by law, on trial of illegality to execution 
against, could not substitute evidence of lower character for 
record he was required to make and deposit. bid. 


See Llections, 1, 2, 3; Pule, 1-4. 


ORDINARY. 


1. Discharge not set aside, court of cannot cite discharged executor 
to account. Cook et al. vs. Weaver, executor, 9. 
. Same: Citation to account, cannot construe intricate bequests and 
settle difficult legal questions arising from will. did. 


. Citation to distributees by administrator to settlement of his ac- 
counts, ordinary no jurisdiction to give judgment for adminis- 
trator against distributee overpaid by him. Echols, adm’r, vs. 
Almon, ex’r, 330. 


. Same: Court of, constitutional court, jurisdiction shown, every- 
thing intended in favor of judgment; but jurisdiction of ordi- 
nary in citations for settlement statutory, not constitutional; no 
jurisdiction, judgment void. did. 


. Stock-law election, result declared by, no appeal; refusal to de- 


clare result, mandamus remedy. Steward, ordinary, vs. Peyton, 
6638. 


. Local option liquor election, ordinary may be compeiled to de- 
clare result, but not any particular result; nor be punished for 
not declaring result as relators desire. Svate, ex rel. Malcolm, 
vs. Thrasher, ordinary, 671. 
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PARENT AND CHILD. 


1. Fault of father in giving child permission to go near turn-table 
by which child is injured, not attributable to child, action by 
child, father not party, not defeated by. Ferguson, next friend, 
vs. Rome and Columbus Railway Co., and vice versa, 102, 

2. Homicide of child, husband and wife living separately and wife 
using wages of child to support herself and other children, suit 
for may be in her name and that of her husband for her use. 
East Tenn., Va.and Ga. R. R. vs. Maloy, 237. 


3. Lands of husband occupied by wife for statutory period after his 
death, her holding not adverse to their minor children, 
McQueen et al. vs. Fletcher, 444. 


4. Father dead, children may sue railroad for homicide of mother 
not, if he bealive. Scott, next friend, vs. Central R. R. 450. 3 


5. Bastard, action will not lie against reputed father for money ex- 
pended in support of. Mixon vs. Perry, 530. 


See Railroads, 11; Criminal Law, 28. 


PARTIES. 


1. Plaintiff in action ex delicto, judgment entered on verdict for in 
four days from adjournment of term, though plaintiff die be- 
tween verdict and judgment, new party not necessary, Skida- 
way Shell-Road Co. vs. Brooks, adm’r, et al. 136. 

. Abatement by death of plaintiff, foreign executor cannot revive 
suit. ones et al., administrators, vs. Lamar et al. 149. 


. Same: Foreign executor, death of pending action by, administra- 
tor de bonis non cannot be made party and revive suit. /drd. 


. Homicide of child, husband and wife living separately and wife 
using wages of child to support herself and other children, she 
may sue for in her name and in name of husband for her use. 
East Tenn., Va. and Ga. R. R. vs. Maloy, 237. 


. Promissory note payable to order of agent of corporation (princi- 
pal and agent specified by name), action on maintainable by 
either agent or principal. Martin, for use, vs. Lamb & Co. 


252 
“Se. 


. Same: Action upon by agent for use of principal, virtually action 
by principal, and death of agent before or pending action will 
not affect suit. Zid. 


. Same: Suit by agent and that suit is for use of principal, words 
importing stricken by amendment before or after verdict. 
Tbid, 
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8. Bill to cancel deed of marriage settlement conveying property to 
trustee for wife and children, minor children proper parties, 
and if non-resident, might be served by publication. Gefken 
vs. Graef, 340. 

g. Homicide of husband by railroad, children not improper but not 
necessary parties to suit by wife for. Central R. R. vs. Rouse, 
393. 


See Practice in Supreme Court, 14; Bonds, 8, 9; Removal of 
Causes, 1, 5; Railroads, 38. 


PARTNERSHIP. 


1. Indebtedness by firm, one partner dying, proper to sue survivor; 
no partnership appearing and assets of deceased in hands of ex- 


ecutor de son tort, verdict against latter proper. Morrow vs. 
Cloud, 114, 


2. President of college agreeing with principal of female department 
thereof to pay expenses, then balance of income to be divided, 
no partnership. did. 

3. Liability stated in declaration that of individual member of firm, 
on voluntary promise by him without valuable consideration, 
firm not liable. Lamar, Rankin & Lamar vs. Russell, 307. 

4. Same: Amendment charging promise by firm with consideration 
to support, introduces new cause of action, /did. 


See Administrators and Executors, 14, 15, 26; Attachment, 4, 5. 
PAYMENT, See Jnterest and Usury, 2,. 3; lilegality, 11. 


PLEADING. 


1. Assistant cashier of bank, action against to recover money paid 
for drafts, not aileging that plaintiffs relied on defendant’s prom- 
ise that drafts would be paid and were thus induced to part 
with money, not good as action of debt nor of assumpsit. 
Dickey & Co. vs. Leonard, 151. 

2. Same: Damages on account of fraud, declaraticn not alleging 
that plaintiffs parted with their money because of fraud of de- 
fendant, fatally defective. bid. 

3. Same: Money paid for drafts, with interest, measure of damages; 


declaration defective, no measure of damages being laid. JAcK- 
son, C.J. did. 


4. For equitable relief at law, declaration need not be filed thirty 
days before term; twenty sufficient. Littleton vs. Spell, 227. 


5. Von est factum, or no partnership, plea of sworn to to best of 
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knowledge and belief, onus not cast upon plaintiff; defendant 


only entitled by to go to jury and establish. Martin, for use, vs. 
Lamb & Co, 252. 


. Liability stated that of individual member of firm, on voluntary 
promise by him without valuable consideration, declaration 


against firm, no cause of action, Lamar, Rankin & Lamar vs. 
Russell, 307. 


Same: Amendment alleging promise by firm with consideration to 
support it, introduces new cause of action. did. 
. Homicide of husband by railroad, suit by wife for, declaration 
good in this case against general demurrer. C. R. R. vs. 
Rouse, 393. 


. Allegation of lease of land from defendant, failure of latter to 
furnish good mule to work crop, from mule being crippled and 
unable to do “regular plowing” and in divers consequential 
ways plaintiff damaged certain sum, declaration too indefinite 
and properly dismissed. Garrett vs. Hitchcock, 427. 


. By written contract a certain sum was to be paid plaintiff if he 
procured loan for defendant, or if failure was caused by de- 
fendant not securing money loaned by mortgage, plaintiff failed 
to secure loan, but sued for breach by defendant in not making 
mortgage when required, plea that plaintiff knew loan was tobe 
made and agreed to negotiate it by certain time, but failed to do 
so, not stricken. Roberts vs. Mathews, 458. 


. Same: Entire contract not in writing, parol evidence admissible ; 
such. plea did not seek to vary written contract by parol. Zoid. 


. Same: Homestead waiver in mortgage, no stipulation for in 
contract, plea that mortgage which plaintiff sought to have exe- 
cuted contained such waiver, not only as to property to be 
mortgaged but as to all property of defendant, good-plea. did. 


. Same: This not affected by agreement in contract to authorize, 
ratify and confirm every act and thing plaintiff might do in 
negotiating loan. Such stipulation refers to acts and things 
touching land to be mortgaged. dd. 


. Same: Agent of company from which money was to be borrowed, 
plea that plaintiff was, that entire sum to be paid him for ser- 
vice was usurious and all was to go to company above legal in- 
terest, and only part would have been paid him by company for 
his services, good plea. did. 

15. Same: Legality of contract attacked by such plea, particularity 

* of plea setting off usury or setting up usurious payment not 
required. did. 


16. Right of defendant, as purchaser, to use or convert property, 
leclaration to recover same not negativing but alleging pos- 
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session by defendant, purchase by from plaintiff, that plaintiff 
claimed title but defendant refused to deliver or pay profits, 
no cause of action set forth. Herring Safe Co. vs. Baker 
County, 535. 


17. Jurisdiction, plea to must show jurisdiction in another court on 
its face, idling vs. Stewart, 539. 

18. Name given suit by pleader immaterial, or whether named at all, 
if declaration set forth plainly, fully and distinctly facts relied 
on for recovery. Malone vs. Robinson, 719. 


See Parties, 5, 6,7; Zllegality, 11; Rule, 3, 4; Furisdiction, 10. 


POSSESSORY WARRANT. 


1. Croppers jointly in possession, division putting each in posses- 
sion of his part must be, before possessory warrant lies by one, 
or his representative, against the other, or purchaser from him. 
Peebles vs, Morris, 536. 

2. Same: Certiorari to decision awarding possession to plaintiff, 
judge could reverse and award to defendant. did. 

3. Statute authorizing strictly construed. Possession acquired in one 
of inhibited modes must clearly appear, to give ground for. 
Sole question under, manner of acquiring possession by de- 
ferdant. TZrotti vs. Wyly & Greene, 684. 

4. Same: Note deposited for debt, and returned to debtor for collec- 
tion, he giving creditor receipt, title to note and balance due on 
debt in dispute, does not lie. Converted after delivery, trover 
the remedy. /did. 


POWER OF ATTORNEY. See Principal and Agent, 8. 


PRACTICE IN SUPERIOR COURT. 


t. Brief of evidence filed in time, where order in term to file by day 
named in vacation, and on such day, judge being sick and coun- 
sel unable to agree, matter continued by order until next day, 
on which hearing of motion began and continued from day to 
day for three days by order, approval and order to file brief be- 
ing on second day and filing on third. Crockett & Sons vs. Roe- 
buck et al., and vice versa, 16. 

2. Papers in possession of plaintiff's counsel absent without leave, 
having been before court during progress of the trial, judge 
having them accurately in mind could finally pass on case. 
Marshall vs. Livingston, 21. 


3. Dismissal of suit by plaintiff, failure to put order on minutes cured 
by order nunc pro tunc. Tbid. 
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4. Interrogatories attached to petition for certiorari, not identified by 
justice, not to be considered. Akridge vs. Watertown Steam 
Engine Company, 50. 

5. Certiorari sustained on mixed Jaw and fact, judge returning should 
instruct on law; on facts alone, no instructions. did. 


6. Jury differing simply as to fact should be sent back without 
instructions. Georgia R. R. vs. Cole et ux. 77. 

7. Same: Difference being as to amount, error to urge to effort to 
agree as tu amount, case being close on facts. did. 


8. Substitution for juror on list of one not, unknown to party and 
counsel, new trial granted. Stripling vs. State, 108. 


9. Conclusions of master on facts excepted to, not exceptions of fact; 
judge may dismiss exceptions, but not make decree without ver- 
dict. Mahan vs. Cavender et al. 118. 


10. Masters and auditors, act regulating practice in cases referred to 
(acts 1884-5, p. 98,) not violative of right of trial by jury. did. 

11, Supervisory control over inferior courts by superior courts, limits 
of defined. /x re Lester, mayor, 143. 

12 Record of another cannot be removed to superior court by subpwna 
duces tecum, or notice to produce. did. 


13. Order allowing until named day to perfect and file motion for new 
trial granted on motion of party, without concurrence of oppo- 
nent, no obstacle to moving for new trial on later day in the 
term. DePauw vs. Kaiser & Bro. 176. 

14. Colloquy between court and counsel as to propriety of question 
asked witness, question finally allowed, right of cross-examina- 
tion not abridged, Tift vs. Fones, 181. 

15. Facts as already in evidence, referred to by judge in passing on 
admissibility of testimony, not expression of opinion as to what 
had been proved. did. 


16, New trial in civil case, whether jury shall be taken from grand or 
traverse jury, or partly from each, in discretion of judge. Pow- 
ell et ux. vs. Aug. &@ Sum. R. R. Co. and vice versa, 192. 


17, Extraordinary motion for new trial based alone upon newly dis- 
covered evidence, showing as to diligence to procure before 
trial, what proper. Patterson vs. Collier, executor, 292. 

18. Reading affidavits, objection to at hearing of application for in- 
junction, because not procured and furnished within agreed 
time overruled, presumed to have been so procured and fur- 
nished, contrary not appearing. Davis et al. vs. Covington and 
Macon R. R. Co. 322. 


19. Secondary evidence, receiving on hearing of injunction somewhat 
discretionary, exhausting all means of discovering primary, not 
necessary to require, id. 
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. Affidavits, general objection to, because facts stated in illegal and 


irrelevant, not sustained if any of the facts are legal and rele- 
vant. did, 


. Illegal testimony admitted, afterwards ruled out with proper cau- 
tion, for new trial on ground of, damage must be shown. Dam- 
age not inferred in civil case. Rowland et al. vs. Carmichael, 
350. 


. Illegality, on trial of, motion by plaintiff in ff. fa. to dismiss ille- 


gality has precedence of motion by defendant to quash f. fa. 
Sims vs. Hatcher & Wilkerson, 389. 


. Same: Several grounds of illegality, one as to part and others as 
to all of property, levy dismissed at hearing as to first and de- 
murrer sustained as to other grounds, and execution ordered 
to proceed as to property retained under levy, not amount to 
dismissal of whole illegality, and settles nothing as to costs. 
Tbid. 

. Written contract of affreightment for interpretation by court. S., 
F.& W. Rwy. Co. vs. Pritchard, Matthews & Co. 412. 

. Construction of contract for court, no question of fact involved; 
otherwise, as, where proper reading of obscurely written word in 
question, for jury. Brand vs. Lawrenceville Branch R. R. 506. 

. Witness, discretion in allowing to explain his own testimony very 
broad; examination two days, proper on second to permit expla- 
nation of testimony on first. Pulliam et al. vs. Cantrell, 563. 


27. Verdict may be directed, where no conflict of evidence, Cothran 
vs. City of Rome, 582. 


28, Injunction and divorce, both granted under same petition to supe- 
rior court. Schooler vs. Schooler, 601. 


29. Motion for new trial in term and order for hearing at next term of 
court in different county, with leave until then or further order 
to perfect brief of evidence, motion twice regularly continued 
for sickness of ‘opposite counsel, then heard under order, not 
dismissed because brief not filed and approved before hearing. 
Williams vs. Central R. R. 613. 


See Certiorari, 6,7; New Trial, 16, 17, 22; Evidence, 19; 
Pleading, 4; Debtor and Creditor, 11, 12; Mortgages, 2; 
Criminal Law, 15; Furisdiction, 1, 12. 


PRACTICE IN SUPREME COURT. 


1. Bill of exceptions certified -by judge, his power over questions 
made exhausted; other bills of exceptions signed by him in same 
case dismissed. Marshall vs. Livingston, 21. 


2. Verdict attacked as without evidence, all evidence reviewed and 
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weighed and such judgment made as consists with law and jus- 
tice. Athens Foundry & Machine Works vs. Bain, 73. 


3. Motion for new trial on several grounds, granted on one and ex- 
ception to grant, cross-bill apparently necessary for considera- 
tion of others. Wingfield et al. vs. Rhea, cashier, 84. 


4. Damages awarded for bringing case up for delay. Baker vs. Aker- 
man, executrix, 89; Burnett vs. Fouche, assignee, 550. 


5. Exception to rejection of evidence, evidence not set out, nor 
ground of objection shown, not considered. Keans vs. Fones, 90. 


6. Assignments of error depending on evidence, brief of which con- 
fused, showing corrections ordered and not made, and not cer- 


tainly ascertainable, new trial not granted. Kelley vs. Mc- 
Whorter, 91. 


. Agreement of counsel to terminate litigation, made after bringing 
case to Supreme Court, effectuated by judgment of said court. 
‘Blance & Noyes vs. Liddell & Chisholm, 103. 


. Affidavits copied in bill of exceptions, identified by general certif- 
icate. Yoemans vs. Yoemans, 124. 


. Direct judgment for amount beyord jurisdiction of court where 
case originated, Supreme Court will not. Holliday & Co. vs. 
Poole et al. 159. 


. Interrogatories rejected cannot be brought to Supreme Court as 
part of brief of evidence, DePauw vs. Kaiser & Bro. 176. 


. Testimony alleged objectionable, but no ground of objection speci- 
fied, error alleged not considered. Zift vs. Sones, 181. 


. Directions given by court in this case, Brown, adm’r, vs. Foiner, 
adm’r, etal, 232. 


. Objection to testimony, not made or ruled upon in court below, 
not considered. Volan vs. Pelham, 262. 


. Exhibits annexed to motion for new trial and so referred to therein 
are part of record, and though evidence on which motion de- 
cided, need not be incorporated in bill of exceptioris, Patterson 
vs. Collier, executor, 292. 


. Garnishee, judgment against, motion for new trial and exception 
to refusal of by, writ of error not dismissed because defendant 
in execution not joined with in bill of exceptions, Connally vs. 
Rice, 313. 

Order requiring security excepted to, complied with in court be- 
low, appearing by certificate of clerk sent up after record com- 
pleted and transmitted, no bond accompanying such certificate, 
motion to dismiss because of such certificate will not be consid- 
ered. Tumlin, trustee, et al. vs. Vanhorn, 315. 


17. Original bill of exceptions certified by clerk superior court as copy, 
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suggestion of mistake, ordered returned for correction of mistake 
really made. Martin vs. Copeland, 374. 


. Illegality dismissed, stated in bill of exceptions, but judgment in 
record not one of dismissal, but only sustaining demurrer to 
somé grounds, and ordering fj, fa. to proceed as to part of prop- 
erty levied upon, nothing to found exception upon to alleged 
dismissal. Sims vs. Hatcher & Wilkerson, 389. 

. Bill of exceptions, judge may return with objections in writing, 
or hear evidence as to truth of, before certifying; having certi- 
fied, cannot afterward hear testimony, revise, correct and again 
certify. Scott, next friend, vs. Central R. R. 450. 

. New trial, motion for overruled and exception to, grounds of mo- 
tion should be complete in themselves. Valentine vs. State, 470 


. Same: Allegation of error in admitting certain testimony as to con- 
' fessions, “as disclosed by brief of evidence,” -etc., but not setting 
out testimony excepted to, or what transpired as to its admission, 


assignment of error incomplete anc not properly before court. 
Tbid. 


. Brief of evidence, what transpired before court as to admitting con- 
fessions in absence of jury, not part of and not properly part of 
record. J/bid 


. Failure in record or bill of exceptions to show what court did, save 
by assignment of error, except as to one ground of error, 
and as to that bill of exceptions unintelligible, court cannot 
ascertain what transpired below; presumption that court below 
did right. Franklin, for use, vs. Madden, 487. 

. Abbreviation of record, by agreement of counsel under order of 
court, declaration and pleas not to be left out by. Hopgood vs. 
Reeves et al. 538. 


. First new trial, no error or abuse of discretion shown, grant of not 
interfered with. did. 


. Change from defendants to plaintiffs in error, whether parties 
could who made no exception and assigned no error to decision 
below, not decided. Such parties heard by counsel in aid of ex- 
ceptions of plaintiff in error in this case. Wardlaw vs. Mayer, 
Son & Co. et al. 620. 


. General allegations of error in long extracts from charge, each 
embracing several principles or different views of same princi- 
ples, not sufficiently specific. Georgia R. R. vs. Olds, 673; 
Malone vs. Robinson, 719. 


. Abbreviation in bill of exceptions of documentary evidence heard 


by chancellor, unless by consent, no substitute for copies in full. 
Fagg et al.vs. Donaldson, 691. 
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29. Record not containing deed nor recital of contents, whether deed 


was improperly admitted in evidence not decided. Thompson 
et al. vs. Thompson, 692. 


30. Damages denied in this case. Hoffman vs. Oates, executor, 701. 


See Fury and Furors, 8; Removal of Causes, 4; Furisdic- 
tion, 12. 


PRESCRIPTION. 


1. Land of husband, occupied by wife for statutory period after his 
death, her holding not adverse to their minor children. McQueen 
et al. vs. Fletcher, 445. 


PRESUMPTIONS. See Evidence, 48; Railroads, 25. 
PRINCIPAL AND AGENT, 


1, Agency of factor undisclosed, ova fide purchaser from as owner 
may set off claim against in answer to demand of principal. 
Ruan vs. Gunn, 53. 


. Broker special agent and strictly bound by instructions of princi- 
pal. Clark & Nunnally vs. Cumming & Co. 64. 


. Promissory note payable to order of agent (principal and agent 
being both specified by name) is payable to principal, and either 
principal or agent can maintain action thereon. Mortin, for 
use, vs. Lamb & Co. 252. 


. Same: Action upon such note by agent for use of principal, vir- 
tually action by principal, and death of agent before or pending 
action will not affect suit. /drd. 


. Same: Suit by agent and for use of principal, words importing 
stricken by amendment before or after verdict. did. 


. Authority given to sign note for $500.00 and instead, agent 
signs note for $1,100.00, principal not bound. ing et al. vs. 
Sparks, 285. 


. Same: Person advancing money chargeable with notice as to 


genuineness of the paper, advance being made to party signing 
name of another after first signing it himself. did. 


. Power of attorney to agent, “to attend to any and all descriptions 
of business in which I may be interested or concerned in a real 
or personal manner, and to receive tor me any sum or sums of 
money which may be due to me and to receipt therefor,” agent 
authorized to sell railroad stock, under circumstances of case. 
Blaisdell et al. vs. Bohr et al. 381. 


. Same: Principal, complainant in equity to set aside sale of stock, 
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transfer of stock by railroad compellable by purchasers; if al- 
ready made, though irregularly, transfer confirmed. did. 


10. Build school-house and carry on schools, corporation organized 
for bound by contract made by superintendent, held out as gen- 
eral agent, for publications advantageous to school. Georgia 
Military Academy vs. Estill, 409. 

11, Same: Lease by to superintendent and contracts with him un- 
known, one who contracted with him as agent using usual and 
necessary means for doing work entrusted, not bound by.  Zdid. 

12. Same: Principles above especially applicable to corporations ag- 
gregate. bid. 


13. Agency not established by evidence in this case. Roberts vs. Hin- 
son et al. 589. 


See Broker, 2; Banks, 1; Railroads, 5-8; Pleadings, 14; Con- 
tracts, 19-23. 


PRINCIPAL AND SURETY. 


1. Bond to appear in superior court forfeited in county court in trans- 
ferred case, on appeal sureties may show trial and acquittal in 
county court since forfeiture there, except as to costs. Williams 
et al. vs. McDaniel, governor, 4. 


. If plaintiff in trover suit, who has given bond and taken property 
levied on under bail process, fail in his suit or dismiss it, defend- 
ant may have writ of restitution, f. fa. against plaintiff and his 


sureties for value of property, or actiononthe bond. Marshall 
vs. Livingston, 21. 


. Suretyship induced by fraudulent representations of payee and 
mortgagee, contract of surety void. Marchman vs. Robertson, 
Taylor & Co. 41. 

. Garnishment, surety on bond to dissolve cannot deny effects in 
hands of principal, or indebtedness sufficient to pay amount re- 
covered. Nevin vs. Fouche, assignee, 47. 

. Same: Estopped from pleading supposition when signing bond, 
not induced by opposite party, different from effect of bond. 
Ibid. 

. Forthcoming bond, judgment on paid by surety, fund awarded 
plaintiff in fi. fa. though surety claim superior lien on property 
for which bond given. Linder etal. vs. Sanders, for use, 57. 

. Indulge principal, contract to set up by surety by illegality, but 
neither terms nor consideration of nor time of indulgence 
stated, illegality dismissed. Baker vs. Akerman, executrix, 8g. 

. Execution under decree against administratrix and sureties, direct - 
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ing money made first out of estate and her property, then out 


of sureties, not ground for illegality by surety. Bowen vs. 
Groover, 126. 


. Same: Conversion by plaintiff in f7. fa., after death of administra- 
trix, of enough of her goods to pay decree, ground for illegality 
by surety. bid. 

. Same: Surety entitled tohave value of goods converted (possi- 
bly double the value) applied to execution, bid. 


. Fraudulent representation by payee that surety was requested to 
sign note by his brother who would then sign notes of surety, 


signing by surety induced by, surety released. Holliday & Co. 
vs. Poole et al. 159. 


. Payment of part of debt due, no consideration for promise to de- 
lay collection of balance; surety not released by such promise. 
Lbid. 

. Execution against defaulting treasurer and his sureties, levy only 
on his property and illegality by him alone, on trial they could 
not introduce the bond, or show that default occurred before 
they signedit. Price et al. vs. Douglas County, 163. 

14. Devastavit of guardian, one surety on his bond released and an- 
other substituted, decree should be against latter for whole lia- 
bility and former for liability accruing before his release; sure- 
ties to settle as between themselves subsequently, Swf/on, 
adwm’r, et al. vs. Williams et al., etc. 570. 


See Attorney and Client, 2; Bonds, 7; Removal of Causes, 6. 
PROCESSIONING. 


1. Survey and marking of entire tract belonging to owner necessary ; 
of one lot alone held by grant from State, being lot where line 
uncertain or disputed, not sufficient. Martin et al., ex'rs, vs. 
Cauthen, 491. 


PROMISSORY NOTES, 


1. “Signed and sealed” at end of note, followed by signature of 
maker and scroll for seal with “L. S.” written across it, paper 
a sealed instrument. //umphries vs. Nix, 98. 


2. Agent of corporation, note payable to order of (principal and agent 
being both specified by name) is payable to principal, and ac- 
tion on maintainable by either, Martin, for use, vs. Lamb & 
Co. 252. 


3. Same: Action upon by agent for use of principal, virtually action 
by principal; suit not affected by death of agent before or 
pending. did. 
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. Same: Suit by agent and fer use of principal, words importing 
stricken by amendment before or after verdict. did. 

. Authority given by one to another to sign name of first to note 
for $500.00, but instead, name signed by such other to draft 
for $1,100.00, first not bound, King et al. vs. Sparks, 285. 

. Same: Notice as to genuineness of paper, person advancing money 
on chargeable with, advance being made to such other, who 
signed his own and afterward name of first. did. 

. Bank checks and promissory notes generally not payment until 
themselves paid, Pritchard vs. Smith, Stewart & Co. 463. 

. Materiality of alteration and intention with which done, ques- 
tions for decision by superior court on certiorari, there being no 
controversy as to fact of alteration or facts, from which fraud- 
ulent intent sought to be inferred. did. 

. Protest and notice not necessary as to maker, though note paya- 
ble at bank, or discounted or left for collection there. <Aliter, 
as to endorser, or one not primarily liable. did. 


See Administrators and Executors, 20, 21. 


QUO WARRANTO. 


1. Returns examined and commission issued by governor, writ of 
does not lie. Corbitt vs. McDaniel, governor, ex rel. Cor- 
nelius, 544. 

2. Same: Governor, matters not passed on or to be passed on by, 
writ may lie under §3203 of code. bid. 


See Elections, 1, 2, 3. 
RAILROADS. 


1. Horse killed by running upon trestle and falling through, without 
negligence of railroad company or its agents, company not re- 
sponsible. Zast Tenn., Va. & Ga. R. R. vs. Watters, 69. 


2. In suit for failure to stop cars at destination of passenger, but 
stopped at another point and causing alighting in rain, verdict 
for one hundred dollars not excessive. Ala. Great. So. R. R. vs. 
Wilkinson et ux. 75. 


3. Leaving turn-table unfastened in lot not securely enclosed and 
resorted to by children, negligence; railroad company liable 
where infant riding upon it injured. Ferguson, next friend, vs. 
Columbus & Rome Rwy., and vice versa, 102. 

4. Same: Permission by father to child injured to go near turn-table, 
not avail to defeat action by child to which father not party, 
Tbid. 
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. General manager of railroad, statements of as to condition of road 
while in line of his duty to know same and upon being informed 


of wreck by agent of road, admissible. Krogg vs. A. & W. P. 
R. R., and vice versa, 202. 


. Same: Such statements not only admissible as made dum fervet 
opus, but as showing knowledge of corporation of improper 
construction and condition of road. bid. 

- Road-bed improperly constructed and superstructure rotten, 
knowledge of by railroad company, failure to repair, negligence. 
Liable for injury caused by to any one, whether servant or not, 
notwithstanding failure to repair due to neglect of manager, 
road-master or section boss. did. 


. Unsoundness of road-bed known to officers charged with duty of 
repairing it, notice to corporation. did. 


. Action by employé against, he must be shown free from fault, or 
company at fault, else no presumption of negligence against 
latter. Either shown, other could be presumed, and onus on 
‘company to rebut. £. 7., Va. & Ga. R. R. vs. Maloy, 237. 

. Contributory negligence, doctrine of not applicablein suits by em- 
ployés for personal injury. did. 


. Suit by parent of minor employé, parent could not recover unless 
child could if in life. did. 


Private property for public purposes without compensation first 
paid, constitutional inhibition does not constrain ad interim in- 
junction, in favor of owner of fee, against railroad with appa- 
rently dona fide claim to disputed right of way, whether claim 
amount to legal title, or license from company having title. 
Davis et al. vs. Covington & Macon R. R. Co. 322. 


. Transport goods to destination beyond its terminus, whether rail- 


road bound to dependant upon contract, express or implied. 
Sav., Fla. & West. Rwy. Co. vs. Collins, 376. 


. Same: Receipt for transportation to consignee beyond terminus of 
road, words in “care R. R. ag’t, Callahan,” ambiguity explain- 
able by parol; if meaning company bound only for delivery to 
agent of another road at Callahan, no liability upon first be- 
yond that point. did. 


. Shipper’s agency not disclosed, statement of at time of shipment 
of what damage would be if goods lost, admissible to show 
value. did. 

. Agreement to carry bundle of bedding, bundle lost, not responsi- 
ble for wearing apparel wrapped in, no notice thereof given at 
time of shipment, or knowledge by company. did. 


17. Homicide of husband, suit for by wife, number of minor children 
v 77-56 
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not in issue, nor their means of support. C. R. R. vs. Rouse, 
393- 

Same: Measure of damages in such suit, since act of 1878, not af- 
fected by wants of family, but depends solely on value of hus- 
band’s life. In estimating such value by age, health, etc., his 
necessary-personal expenses to be deducted; balance, reduced to - 
present value, value of life. /did. 

Same: Declaration good in this case against general demurrer, 
and evidence ample to prevent nonsuit. did. 


Delay by connecting road in delivering still-worm for turpentine, 
shipped over railroad and connecting road to be delivered at 
point on latter, until hunted up by owners, contracting road 


liable for injury from. S., 7. & W. Rwy. Co, vs. Pritchard, 
Matthews & Co. 412. 


Same: Turpentine overflowing boxes made to catch it, owners 
having no barrels for it, and lost because of delay, value of re- 
coverable. bid. 


Same: Necessary expenses in finding still-worm, also recovcrable 
in this case. /did. 


Coupling cars, suit by employé for injury sustained in, and evi- 
dence that injury not caused by his.-fault or negligence, onus 
shifted and must be overcome, else statutory presumption 
against railroad company. Ga. #&. R. vs. Bryans, 429. 


Killing colt, suit against railroad for, shown to be inevitable acci- 
dent, verdict for plaintiff set aside. S., 7. & W. Railway vs. 
Gray, 440. 

Same: Failure to introduce engineer and fireman not sufficient to 
warrant verdict, engineer having left State and residence not 
ascertainable, and fireman so engaged with his duties as that he 
could not have seen animal. did. 


Homicide of mother, father living, children cannot sue for; other- 
wise, if he be dead, Scott, next friend, vs. Central R. R. 450. 


Complicated ticket furnished passenger by mistake of agent in- 
stead of ticket called for and paid for by him, railroad liable for 
expulsion of passenger traveling in good faith to point to which 
ticket should have been furnished. Georgia R. R. vs. Olds, 
673. 

Same: Expulsion accompanied by insults from conductor and 


other circumstances of aggravation, exemplary damages recov- 
erable. bid. 


Same: Passenger entitled to proper evidence of contract, failure 
to furnish fault of agent, company no right toeject. As to these 


matters, ticket agent and conductor each alter ego of company. 
Tbid. 
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. Same: Accord and satisfaction, plea not sustained by showing re- 
turn of money paid for ticket to plaintiff. Zdid. 


. Same: Verdict for one thousand dollars not excessive in this case. 
Ibid. 


. Road crossings, statute as to erecting blow-posts near, blowing of 
whistle and checking speed, penal in its nature and to be strict- 
ly construed. Morgan vs. C. R. R. 788. 


. Same: Such statute applicable to trains approaching or passing 
points where blow-posts should be, not to those working exclu- 
sively between such pdints. did. 


. Invitation by agent to drive mare to depot and unload team, 
timidity of not known to, but known to driver not in employ- 
ment of company nor subject to agent’s orders, negligence not 
inferred from against company. did. 


. Unusual and unnecessary noises made in running of trains, rail- 
road company liable for injuries caused by. /did. 


. Presumption against railroad rebutted in this case; nonsuit might 
have been awarded; none granted, verdict for plaintiff properly 
set aside, though one new trial already granted. did. 


. Refusal to receive and transport goods brought over connecting 
line, damages presumed up to ten per cent. of value of goods; all 
elements of actual damages admissible in other actions, may be 
shown to increase recovery from ten to statutory limit of twen- 
ty-five per cent. Central R. R. vs Logan & Co. 804. 


. Same: Suit against company operating another railroad under 
lease, not necessary to make lessor party. did. 


. Same: Section 719(s) of code violated, railroad company liable to 
penalty prescribed in section 719(q). did. 


Same: One car tendered and refused under order of railroad com- 
pany, upon arrival of others agent of road bringing them in- 
formed by agent of former road that order was still of force, 
not necessary to make tender of latter cars before bringing suit 
for refusal of all. Zdid. 


See Evidence, 56, 68,69; Contracts, 18; Roads and Bridges, 1-6; 
Municipal Corporations, 6-8. 


RAPE. See Criminal Law, 26. 
RECEIVER. See /njunction, 3,5, 6, 13. 
REMAINDERS. See Wills, 1-3, 8, 9. 


REMOVAL OF CAUSES. 


1, United States marshal, forthcoming bond in claim case made pay- 
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able to, suit on brought by for use of non-resident plaintiffs in 

attachment, removable to United States court; though marshal a 

citizen of Georgia, he is merely formal party. Wortsman et al. 

vs. Wade, U.S. marshal, for use, 651. 

2. Adjourned term, but continuation of regular term, regular term 
the trial term, petition to remove before close of adjourned 
term, in time, Steiner vs. Mathewson & Co. et al. 657. 

3. Petition filed in time and bond given, right to remove appearing 
on face of record, power of State court ended; issues of fact 


upon the petition, for trial in the United States Circuit Court, 
Lbid. 


4. Same: Whether, on face of record removal has been effected, 
State court may determine, and this final judgment to which 
writ of error lies. did. 


5. Real defendants non-residents, case may be removed by, though 
nominal parties defendar.t may be residents. did. 


6. Same: Real non-resident defendants having filed petition, nomi- 
nal defendant not bound with them as principal in removal 
bond, and competent surety therein. did. 


See Fudgments, 13, 15. 


RES ADFUDICATA. 





1. By former ruling, record covering question now made; if question 
not then urged, failure attributable to neglect, prevention by 
fraud, accident, mistake, or uct of adversary not appearing. 
Mc Williams vs. Walthall et al., executors, 7. 


2. Former ruling in same case, properly followed, conclusive. Berry 
et al. vs. Turner et al., executors, 58. 


3. Verdict supported by evidence previously held sufficient, sustained. 
Athens Foundry and Machine Works vs, Bain, 72. 

4. Complainant in former bill alleging gift to her by her father of a 
certain note for land, and praying that maker of note be re- 
strained from disposing of land, that note be a lien on the land, 
‘and sale of same to pay it, which bill dismissed for want of 
equity, not concluded thereby under subsequent bill by her fath- 
er’s administrator, question under which was whether she 
should be charged with the note in distribution of the estate. 
Walker vs. Wyse et al. 234. 


5. Same: Judgment on note obtained by her after dismissal of her 
bill, ‘showed her right to recover upon it at law, though she 
had no right to decree she sought in equity. did. 

6. Land sold at sheriff's sale, defendant went into bankruptcy and 

bankrupt court ratified such sale, motion by defendant to set 
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aside judgment ratifying, but motion denied, defendant con- 
cluded as to title of purchaser. Smith vs. Walker, executor, 289. 


See Fudgments, 13-15. 
ROADS AND BRIDGES. 


1, Bridge forming continuation of city street across river, built by 
county authorities and put under control of city, with consent 
of city and county tracks of street railroad company laid and 
used thereon, until bridge washed away; when bridge rebuilt 
by county, such company not enjoined from again laying its 
tracks upon it without paying for privilege. County of Floyd 
vs. Rome Street R. R. Co. 614. 

. Same: Street and highway, distinction between, in respect to such 
use, untenable. did. 


. Same: Railroad operated by horses on public highway, not appro- 
priation of highway to different use. did. 


. Railroad to be laid in highways of municipality, legislature may 
authorize, without its consent and without compensation, but 
consent may be required. bid. 


. Same: Consent to use of bridge given, and condition on which 
accorded accepted and acted on, irrevocable. did. 

. Same: Act of October 7th, 1885, did not affect right of railroad, 
previously accrued, to use of bridge. did. 


See County Matters, 1-3. 
RULE, 


1. Justice of peace subject to, in superior court, for refusal or neglect 
to pay over money collected or received by him as such. Bar- 
rett & Caswell vs. Pulliam, justice, 552. 


. Same: Constitutionality of one part of State’s judicial system 
being ruled and punished by another, not decided. did. 

. Same: Officer failing to collect, rule against a suit and must con- 
tain every allegation necessary to show right to recover. /did. 


. Same: Allegation merely that justice failed and refused to enter 
judgment and issue execution, though denied by justice and 
issue found against him, rule not made absolute, no allegation 
showing loss or damage by such failure or refusal, did. 


. Description in mortgage, mistake in corrected in proceeding by 
rule, without resort to equity. Wardlaw vs. Mayer, Son & 
Co. et al. 620. 


See Attorney and Client, 2, 3; Mortgages, 6, 7. 
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SALES. 





1. Agreement by stockholders to sell stock to Logan through his 
agent, Garrard, for certain price if sale made in certain time, 
afterward extended thirty days, sale not made, and option of 
Garrard given another for fixed time but price not mentioned, 
contract not ambiguous, price fixed by reference and such 
other might buy for himself or another. Jilges vs. Dexter, 36. 


2. Guano sold by non-resident wholesale to resident retail dealer, de- 
livery completed without the State, title in purchaser when 
property came into State, and transaction not in fraud of statute ; 
sale not illegal because not tagged and branded. Martin vs. 

Upshur Guano Co. 257. 


See Contracts, 8. 
‘SAVANNAH. See Municipal Corporations, 1, 6. 


SERVICE. 













1. Non-resident minors may be served by publication. Code, §3263 
(a), applies only to resident minors. Gefken vs. Graef, 340. 

2. Garnishment, entry of service ason E. W. M.,and E. W. M. jr. 
real garnishee, entry amendable to conform to fact. Marsh, jr. 
vs. Phillips, jr. & Co. 436. 

3. Written notice of sanction of certiorari, service of admitted by 

solicitor-general at hearing, though nothing in record showing 

service, sufficient. McAlister vs. State, 599. 


4. Notice to appear and answer for violating city ordinance, party 


charged had, and did appear and defend, form of notice and by 
whom served immaterial. Mayson vs. City of Atlanta, 662. 









SPECIFIC PERFORMANCE. See £guity, 2-6, 15, 20, 21. 


STOCK AND STOCKHOLDERS. See Principal and Agent, 8, 9; 
Corporations, 4-7; Debtor and Credifor, 15. 


STREETS AND SIDEWALKS. See Roads and Bridges, 1-6; 
Municipal Corporations, 4-10. 


TAXES. See Administrators and Executors, 24; Municipal Corpora- 
tions, 11, 12. 


TENDER. See Attorney and Client, 1; Railroads, 40. 


TORTS. 


1. Judgment for plaintiff in action ex delicto, attorney may sign up in 
four days after adjournment of term at which verdict. rendered ; 
though plaintiff die between verdict and judgment, new party 
not necessary. Skidaway Shell-Road Co. vs. Brooks, adm'r, 
et al. 136. 


2. One of two innocent persons to suffer by act of third, loss to be 
borne by him who put it in power of third to injure, not appli- 
cable where third acts without authority from any one, King 
et al. vs. Sparks, 285. 


3. Which of two innocent parties to suffer, rule as to properly 
charged in this case. Pulliam et al. vs. Cantrell, 563. 


TRADE MARKS AND LABELS. 


1. Label bearing names of proprietors, medicine, place of business, 
etc., and showing peculiar arrangement and location of certain 
letters of the alphabet, may, by use in commerce, become such 
badge of origin and ownership of goods as to be subject of pro- 
tection against colorable imitation, Foster, Milburn & Co. vs. 
The Blood Balm Co. et al. 216. 


2. Same: Preliminary injunction not granted, all questions of fact 
being for jury and no irreparable mischief likely to ensue, Zdid- 


TREASURER. See Officers, 1-3; Evidence, 10, 11; Principal and 
Surety, 13. 


TRESPASS. See License, 3, 4. 


TROVER. 


1. Property seized under bail process and delivered to plaintiff on his 
giving bond, dismissal of his action by plaintiff or failure in 
the suit, defendant entitled to writ of restitution for property 
and hire, or fi. fa. for its value, or action on the bond, at his elec- 
tion. Marshall vs. Livingston, 21. 


2. Same: Measure of damages, sworn value placed on property in 
affidavit of plaintiff may be. did. 


3. Same: Defendant having elected to take judgment against plain- 
tiff and his sureties for value, too late for plaintiff to return 
property. did. 

4. Bail process pending action, right of plaintiff to elect upon the 
trial whether he will accept alternative verdict, not lost by suing 
out and causing seizure of property, though no replevy or pos- 
session regained by defendant. /udson vs. Goff, 281. 
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5. Land-owner and cropper, stipulation that former is to continue in 
possession of latter’s part of crop until all advances paid, de- 


mand and refusal before full payment will not establish conver- 
sion. bid. 





See Pleading, 16; Possessory Warrant, 4. 


TRUSTS AND TRUSTEES. 





1. Resignation of trustee and appointment of successor, judge supe- 
rior court no authority as to in chambers, prior to 1854. City 
Council of Augusta et al. vs, Walton, ex’r, et al. 517. 

2. Right to administer charitable trust, not given by lapse of time, 
where person making claim never had actual or legal possession 
of trust, and never engaged in looking after its affairs. did. 

3. Charitable trust for poor of Richmond county, City Council of Au- 

gusta no right to accept trusteeship or administer trust. did. 


See Wills, 4-7. 
VENDOR AND PURCHASER. 


1. Agency of factor undisclosed, dona fide purchaser from, as owner, 


may set off claim against in answer to demand of principal. 
Ruan vs. Gunn, 53. 


2, Title held as security for purchase money contemplated only by 
contract of sale, purchaser not required, in equity, to give secu- 
rity for forthcoming of rent notes and application of rents 
to debt. Zwumlin, trustee, et al. vs. Vanhorn, 315. 









3. Same: Purchaser not less solvent than when debt contracted, nor 
waste nor mismanagement by shown, failure to pay instalment 


of purchase money due not ground for injunction and receiver. 
Tbid. 


4. Title reserved by vendor until purchase money paid,-: property 
burned while in posession of purchaser, but before debt due, 
loss falls on vendor. andle vs. Stone & Co., for use, 501. 


5. Record of will devising land, where mortgagor held said land by 
sheriff’s deed under judgment had against testator, and levy 
made before his death, but sale after, not notice to mortgagee 
of fraud of mortgagor in procuring title to defeat will. How- 
ard vs. Selman, 604. 











6. Same: Bona fide purchaser without notice, position of occupied 


by mortgagee; latter protected, though fraud on part of mort- 
gagor. did. 


. Conveyance obtained by one from relative over whom he had 
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great influence, who was afflicted in body and mind and who 
had little or no will power, though evidence as to sanity con- 
flicting, on proceeding by latter to set it aside it should be 
shown that transaction was fair and free from fraud or undue or 
improper influence. Frizzell vs. Reed, guardian, et al. 724. 


8. Same: Transaction scrutinized closely, and set aside if slightest 
fraud. did. 


g. Same: Vendee not showing what he paid for rent or purchase 
money, or exhibiting any statement of money paid, verdict as 
to what was due him on rescission of trade not set aside. did. 

10. Grantor’s mind, condition of during whole time covered by trans- 
action, proper to be considered by jury; not restricted to time 
when defendant alleged trade was made. did. 


See Contracts, 8; Debtor and Creditor, 11, 12; Equity, 15. 
VENUE. 


1. Land involved lying in another county, bill filed in county where 
substantial defendant resides not demurrable because of. Fui- 
gham et al., executors, vs. Pate, adm’r, 454. 


2. Bill to set aside certain sheriff’s deeds, filed not in county of resi- 
dence of grantee but of sheriff, Cemurrable for want of juris- 
diction. Caswell vs. Bunch et al. 504. 


3. Suit voluntarily instituted in county other than where complainant 
resides, court of equity of such county has jurisdiction of his 
person so as to answer all ends of justice respecting such suit. 
Such equity proceedings are ancillary to or defensive of such 
suit. did. 


4. Injury alleged to have been in Talbot county, venue sustained by 
proof that it occurred between two points, both on line of rail- 
road in that county. Central R. R. and Banking Co, vs. Gam- 
ble, 584. 


5. Judicial cognizance taken that places, where there are post-offices, 
are in certain county. did. 


6. Jurisdiction not properly denied by plea, proof of venue iaid un- 
necessary, ' /did. 


VERDICT. 


1. Contrary to evidence in these cases. Crockett & Sons vs. Roebuck 
et al., and vice versa, 16; East Tenn., Va.& Ga. R. R. vs. Wat- 
ters, 69; S., F. &d W. Rwy. vs. Gray, 440; Roberts vs. Hinson et 
al. 589; Walker et al. vs. Thomason et al. 682; Smith vs. State, 
705; Ratteree vs. State, 774. 
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. Supported by evidence in these cases. Ruan vs. Gunn, 53; Tuck- 
er vs. Atlanta Street R. R. Co. 61; Fohnson vs. State, 68; Cook 
vs. State, 96; Robinson vs. State, 101; Martin, for use, vs. Lamb 
& Co. 252; Ga. R. R. vs. Bryans, 429; Valentine vs. State, 470; 
Hart vs. Fackson, 493; CRR. & Bkg. Co. vs. Gamble, 584; 
Hoffman vs, Oates, executor, 701; Klug vs. State, 734. 

3. Evidence to sustain, third concurrent verdict not to be set aside on 
facts. Hazzard vs. Mayor, etc. of Savannah, 55; Keans vs. 
Fones, go. 

4. Evidence conflicting, refusal of new trial not disturbed. Lessees 

of Ga. R. R. vse Sigman, 71; Stevens vs. Middlebrooks, 81; An- 

derson vs. Barksdale, 87; Turner et al., ex’rs, vs. Scott, 270; W. 

¢& A. R. R. vs. Mathis, 488. 


5. Supported by evidence previously held sufficient, verdict sustained 
Athens Foundry and Machine Works vs. Bain, 72; Ferguson, 
next friend, vs. Columbus & Rome Rwy. and vice versa, 102. 


6. Failure to stop cars at destination of passenger, stopping at an- 
other point and causing alighting in rain, verdict for $100.00 
not excessive. Ala. Great So. R. R. vs. Wilkinson et ux. 75. 


7. Evidence preponderating against hut some to support, refusal of 
new trial not disturbed. Ga. & Fla. Inland Steamboat Co. vs. 
Mercier, 99; DePauw vs. Kaiser & Bro. 176. 


8. Two verdicts, each for heavy damages and second for more than 
twice as much as first, difference may justify suspicion of bias, 
and grant of new trial on ground of excessiveness of last not 
interfered with, save to limit to question of amount. Powell 
et ux, vs. Aug. & Sum. R. R. Co. and vice versa, 192. 


g. For fifteen thousand dollars, in suit for personal injury, sustained. 
Krogg vs. A. & W. P. R. R. et al.,and vice versa, 202. 


10. Contrary to that demanded by evidence, second grant of new 
trial proper, though both verdicts same. Mitchell, sheriff, et al. 
vs. Malone, 301; Morgan vs. C. R. R. 788. 


11. Excessive, not in this case. S., /. & W. Rwy. Co. vs. Pritchard, 
Matthews & Co. 412. 


12. Aggravated false imprisonment, verdict for $25.00 too small. /’ot- 
ter vs. Swindle, 419. 

13. Appeals abolished, first grant of new trial not scrutinized for error; 
verdict not demanded, discretion in granting not interfered with. 
Wicker, adm'r, vs. Walter et al. 490. 

14. Gross mistake or undue bias or prejudice of jury, verdict not so 
excessive as to show, in this case. Cin. & Ga. R. R. vs. Net- 
tles, 576. 


15. Directed by judge where no conflict of evidence. Cothran vs. 
City of Rome, 582. 
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16. Expulsion of passenger, verdict for one thousand dollars for, not 
excessive in this case. Ga. R. PR. vs. Olds, 673. 


See Amendment, 5; Debtor and Creditor, 1. 
WARRANTY. 


1. Implied as to fitness of property sold for ordinary use, defects dis- 
coverable by ordinary care not embraced by. Hoffman vs. 
Oates, executor, 701 


WILLS. 


1. Person to take and event upon happening of which he is to enter 
into possession, both certain, remainder vested. Clanton et al. 
vs. Estes et al. 352. 


2. Same: Vesting of remainders favored by law in cases of doubt; 
words of survivorship made to refer to death of testator to vest 
remainder. did. 


3. Lien of judgment against legatee attached to vested remainder in- 
terest of; when remainder ripened into title in fee simple, subject 
to levy and sale. did. 


4- Bequest of all testator’s real estate, “after the death of my wife,” “to 
the trustees of Richmond County Academy, and their succes- 
sors, the annual product to be by them appropriated to the erec- 
tion of a poor-house in said county, and for the support of its 
inhabitants forever,” not intention to bestow bounty upon county 
poor-house or confer management of property on county au- 
thorities, but upon separate establishment located and controll- 
ed by agents oftestator's selection. City Council of Augusta et 
al. vs. Walton, ex’r, et al. 517. 


5. Same: £x officio commissioner roads and revenues of county, 
refusal to appoint trustee proper. 


6. Same: Executrix, testator’s wife proper person during life to 
execute the trust; not devolved on trustees of academy until 
her death; hence renunciation of trust by them and appoint- 
ment of successor during her life not authorized, she not hav- 
ing resigned or been removed did. 


7. Same: At her death, trust devolved upon persons who might be 
trustees of academy and not upon corporation itself, and latter 
as such had no right to renounce trust. did. 


8. Vested remainder in testator’s sons, subject’to be divested if any 
died before death of wife leaving child or children, in that event, 
child or children to take their father’s share. Hudgens et al. 
vs. Wilkins et al. 555. 
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. Same: Intention of testator cardinal rule in construing, and vest- 
ing of remainders favored in cases of doubt. did. 

10. Devise to trustee with power to convey, “during the natural life” 
of the beneficiary, taken with other terms of will, construed to 
be power to convey fee simple estate if conveyance made dur- 
ing life of beneficiary, not simply to convey estate for her life. 
Weed vs. Knorr, adm’r, et al. 636. 

11. Intention of testator to be sought for and given effect, so far as 
consistent with law, construction depends largely upon terms 
of will and circumstances surrounding testator. did. 

12. Any disposition of property not inconsistent with law nor contrary 
to policy of State, testator may make. did. 

13. Will and codicil construed. Zwurner et al., ex’rs, vs. Kirkpatrick 
et al. 794. 

14. Fee simple, not life estate with remainder, in this case; all parties 


sui juris, no necessity for executors to retain and manage. 
Ibid. 


WITNESS. 





1. Experts and others, weight of evidence for jury. Anderson vs. 
Barksdale, 86. 


2. Subpana duces tecum to produce information docket of his court 
judge of court of record not subject to. 7x re Lester, mayor, 143 


3. Same: Criminal law, general knowledge of violation of, witness 
cannot be subpoenaed to testify to before grand jury; may be 
subpcenaed before grand jury empanelled, but subpoena must 
state names of parties and case to be investigated, /bid. 

4. Female witness, though a party and residing in county, not, as 
general rule, obliged to attend court in order to testify. Powell 
et ux. vs. Aug. & Sum, R. R, Co,, and vice versa, 192. 

5. Matron forty years of age being witness, questions as to whether 
plaintiff suffered abortion, and whether flooding was caused 
thereby, not so leading as to require exclusion of answers. /did. 

6. Evidence of witness, unless all objectionable, particular part ob- 
jectionable should be specified. did. 

7. Medical witness, question to as to how certain troubles would affect 
nervous system, inquires for individual opinion of. Though 
not confined to nervous system of female plaintiff, question 
relevant, in this case. did. 

8. Defamatory matter, proprietor and publisher of newspaper con- 

taining, competent witness. If he refused to testify or give ; 

name of author, he might be considered author, indicted and 
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punished, and moreover punished for contempt. Pledger vs. 
State, 242. 

. Same: Indictment for same offence no justification for refusal to 
testify at all, no privilege as to self-criminating testimony 
claimed. did. 

. Creditor only witness, testimony as to usurious element of con- 
tract bearing two constructions, least favorable to him adopted, 
Baggett et al. vs. Trulock, 369. 

. Remaining in court and hearing evidence, all witnesses having 
been put under rule, not allowed to testify after testimony 
closed. Etheridge, surviving partner, vs. Hobbs et al. 533. 

. Administrator sued on note of intestate, plaintiffs cannot testify 
even to disprove testimony of witness as to seeing horse de- 
livered to them, in lifetime of intestate, as payment. Skelton 
et al,, survivors, vs. Richardson, adm’r, 546. 

. Explanation of his testimony by, discretion to allow very broad. 
Examination continuing two days, proper on second to allow 
explanation of testimony on first. Jury may consider correc- 
tion as part of manner and credibility. Pudliam et al. vs. Can- 
trell, 563. 

. Character of, sustained generally, another not allowed to be asked 


if first had not been found to be defaulter, or if he had not heard 
so. bid. 


. General good character, if proved, considered to sustain witness, 
as well as evidence as to truth of facts testified toby. did. 

. Bias or prejudice of, jury exclusive judges, and not ground for 
new trial. Cin. &€ Ga. R. R. vs. Nettles, 576. 

. Rape cases, credit to be given testimony of injured female dis- 
cussed. Smith vs. State, 705. 

. Opinions as to sanity of grantor admissible, witnesses having seen 
her and heard her talk, facts being stated on which opinions 
were based. Frizzell vs. Reed, guardian, et al. 724. 


. Bill to set aside deed, defendant not competent as to occurrences 
between himself and grantor, she being dead. did. 


See Evidence; Railroads, 25; Criminal Law, 33. 


WORDS AND PHRASES. 


1. “Expenditures reasonably necessary” for widow and children, 
meaning of. Berry etal. vs. Turner et al., executors, 59. 


2. “Care R.R. agent, Callahan,” in receipt for goods to be transported 
beyond line of road of company receiving, two railroads at 
Callahan, ambiguous and explainable by parol. S., F. ¢& W. 
Rwy. vs. Collins, 376. 
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3. “Plant” of saw or planing mill, stock of goods in commissary 
store not partof, Liberty County Land, etc. Co. vs. Barnes, 748. 


YEAR’S SUPPORT. 


1. Right of widow to survives to her administrator; he may apply 
just as widow could have done. Brown, adm’r, vs. Foiner, adm’r, 
et al, 232. 

2. Same: Widow applied but setting apart not until after her death 
whole proceeding void; but administrator of widow allowed to 


make new application and hold proceeds for her heirs and cred 
itors. did. 


See Administrators and Executors, 17 





ERRATA. 


Page 227, bottom line, ‘‘return’’ should be ‘‘retain.’’ 


Page 312, second and third lines from bottom, ‘‘garnishee’’ should 
be ‘‘defendant’’, and “‘defendant’’ should be ‘‘garnishee.’’ 


Page 612, in the case of Williams vs. Central Railroad, in the fifth 
line of first head-note, ‘‘here’’ should be “have.’’ 


Page 654, end of fifteenth line from bottom, ‘‘have” should be 
‘‘leave.”’ 





